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The  First  Judicial  District  embraces  the  County  of  Lewis 
and  Clarke;  William  H.  Hunt  and  Horace  R.  Buck, 
Judges ;  residing  at  Helena. 
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Bow;  John  J.  McHatton  and  William  Y.  Pemberton, 
Judges;  residing  at  Butte. 

The  Third  Judicial  District  embraces  the  County  of  Deer 
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IX  RE  DAVIS'  ESTATE.  JL^/ 

[Argued  July  8, 1891.    Decided  Joly  13, 1891.] 

Change  of  Yvstue— Appealable  order,  — An  order  denying  a  motion  for  »  change  of 
Tenne  is  an  appealable  order,  and  an  apx)eal  therefrom  ia  regulated  by  the  pro- 
yisions  of  section  421  of  the  Code  of  Oiyil  Procedure.  (In  re  McFarlaruTs 
EsUOe,  10  Mont.  445,  affirmed.) 

AppEAii  FBOK  PoBnoN  OF  AiT  Ordeb.  —An  appeal  may  be  taken  from  a  portion  of 
an  order.  {Barkley  v.  Logan,  2  Mont.  296;  Plaieted  t.  Noxolan,  2  Mont.  359, 
distinguished.) 

Afpxals — Practice. — Where  two  appeals  hare  been  taken  from  an  order  and  each 
appeal  is  taken  from  the  whole  order  as  well  as  a  specified  part  thereof,  the  prac- 
tice if  irregular  will  not  deprive  the  appellant  of  any  subetantial  right. 

Cbaxoe  of  Y^vtsz— Prejudice  of  /ud^e.— Prejudice  or  bias  of  the  presiding 
Judge  is  not  a  legal  ground  upon  which  a  motion  for  a  change  of  venue  may  be 
granted  in  a  civil  action  or  probate  proceeding  in  this  State,  there  being  no 
statute  expressly  disqualifying  a  judge  upon  that  ground  in  such  actions  or 
proceedings.    (Godbe  v.  MoCormickf  1  Mont.  105,  reviewed.) 

Bams — Judicial  discretion. — An  order  refusing  an  application  for  a  change  of 
venue  will  not  be  set  aside  in  the  absence  of  an  abuse  of  judicial  discretion. 
{Territory  v.  Corbett,  3  Mont  60 ;  Kennon  v.  Gilmer,  5  Mont.  257;  TBrritory  v. 
Manton,  8  Mont.  95,  cited.) 

Same — Prejudice  of  citizens.  — la  the  case  at  bar  the  contestants  of  the  probate 
of  a  will  demanded  a  trial  by  jury  of  the  issues  involved  in  the  contest,  and 
moved  for  a  change  of  venue  upon  the  ground  of  prejudice  of  the  inhabitants 
of  the  county  and  that  an  impartial  trial  could  not  be  had  therein.    It  ap- 
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peared  at  the  hearing  from  the  affidavit  of  a  non-resident  that  he  had  inter- 
Tiewed  aboat  fifty  people,  residents  of  the  county  in  question,  and  that  with 
two  exoeptions  was  adyised  that  there  was  a  strong  sentiment  in  the  county, 
and  iMirticularly  in  the  town  of  Butte,  the  county  seat  thereof,  in  favor  of  the 
proponent  of  the  will  and  against  the  contestants ;  that  the  proponent  of  the 
will  was  a  favored  brother  of  deceased ;  that  deceased  had  made  most  of  his 
money  in  said  county  and  the  people  would  get  the  benefit  of  it  in  preference 
to  some  outside  place;  that  if  proponent  was  successful  in  the  contest  he 
would  keep  the  money  there ;  that  if  the  contestants  were  successful  the  money 
would  be  turned  away ;  that  the  persons  so  interviewed,  with  two  exceptions, 
refused  to  make  affidavits  setting  forth  their  opinions ;  that  affiant  had  inter- 
viewed a  reporter  of  a  newspaper  of  the  county  who  made  the  same  statements 
as  the  others  but  refused  to  make  an  affidavit,  but  said  if  called  into  court  and 
made  to  do  so  he  would  tell  the  truth  as  he  had  told  affiant ;  that  affiant  had 
visited  a  number  of  business  places  in  Butte  and  had  met  a  great  many  people 
who  had  uttered  the  same  opinions.  One  of  the  contestants,  also  a  non-resi- 
dent,  deposed  that  the  First  National  Bank  of  Butte  belonged,  excepting  a 
small  ifiterest,  to  the  estate,  and  did  a  large  business  in  accommodating  the  busi- 
ness men  of  the  county ;  that  the  newspapers  of  the  county  had  been  trying  to 
mold  public  opinion  against  the  contestants.  Affidavits  of  business  men,  resi- 
dents of  the  county,  were  filed  by  proponent  denying  the  existence  of  prejudice. 
It  also  appeared  that  only  a  portion  of  the  banking  business  of  the  county  was 
transacted  by  the  bank  in  question ;  that  proponent  had  no  relation  to  the  news* 
paper  articles ;  and  that  the  persons  interviewed  on  behalf  of  the  contestants 
did  not  give  their  evidence  at  the  hearing,  and  no  effort  was  made  to  require 
their  attendance.  Held,  that  the  refusal  to  grant  the  motion  was  not  an  abuse 
of  judicial  discretion. 

Appeal  from  Second  Judicial  District,  Silver  Bow  County. 

Contestants'  motion  for  a  change  of  venue  was  denied  by 
McHatton,  J. 

Toole  &  Wallace,  and  McConneU  &  Qayberg,  of  counsel  for 
Appellants. 

Appellants  contend  tbat  iipon  tbe  facts  thus  disclosed  the 
judge  was  biased  and  prejudiced  against  them,  and  on  tbat 
account  a  change  of  venue  should  have  been  granted^  and  cite 
the  following  authorities :  Code  Civ.  Proc.  2d  subd.  §  62,  p. 
72,  2d  subd.  §  63,  p.  73,  and  §  110,  Prob.  Prac.  Act.  Insert- 
ing district  judge  wherever  we  find  probate  judge,  we  are  led 
to  the  conclusion  that  a  disqualification  of  such  judge  in  pro- 
bale  matters  is  not  limited  by  the  disqualifying  causes  enumer- 
ated in  the  statutes  with  reference  to  district  judges  before 
they  were  clothed  with  the  powers  and  duties  of  probate 
judges,  but  that  under  section  110,  supra,  a  broader  scope 
must  be  given  the  expression,  "  if  for  any  cause  the  judge  be 
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disqualified/'  and  that  principles  of  common  justice,  appli- 
cable in  such  cases,  prevail  when  a  district  judge  is  acting 
as  probate  judge,  and  that  the  same  causes  which  would  dis- 
qualify him  from  sitting  in  the  case  would  obtain  and  may 
be  properly  urged  by  either  party  to  the  litigation.  The 
fourth  subdivision  of  section  62  distinctly  applies  to  district 
judges  as  they  existed  before  being  made  ex  officio  probate 
judges,  so  to  speak ;  and  that  section  110  of  the  Probate  Practice 
Act  as  distinctly  applies  to  probate  judges,  and  is  not  limited  to 
the  disqualifications  in  such  cases  as  are  provided  in  section  547 
of  the  Code  of  Civil  Procedure.  It  would  seem  that  the  latter 
section  should  apply  to  those  cases  where  the  judge  was  abso- 
lutely prohibiied  from  acting,  and  that  section  110  is  broad 
enough  to  include  cases  of  bias  or  prejudice  which  might  be 
urged  at  the  option  of  either  party  to  the  action.  In  this  way 
efficacy  is  given  to  both  sections,  according  to  the  usual  rules 
of  interpretation,  and  they  are  made  to  harmonize  with  reason 
and  justice.  Indeed,  it  appears  to  us  that  section  547  as  matter 
of  public  policy  was  intended  to  be  jurisdictional  in  its  oper- 
ation, and  was  not  intended  to  exclude  other  causes  of  which 
either  party  might  avail  himself  or  not,  as  he  saw  proper. 
{^Williams  v.  Robinson,  6  Cush.  333.) 

Any  other  construction  is  tantamount  to  saying  that  the 
party  shall  try  his  case  before  a  judge,  notwithstanding  he  is  so 
biased  and  prejudiced  against  him  that  a  fair  and  impartial 
trial  cannot  be  had,  unless  the  disqualifications  or  some  of  them 
mentioned  in  section  547  exist.  Such  legislation  would  be 
questionable,  and  certainly  xinreasonable,  and  an  interpretation 
to  this  effect  will  not  be  given  the  statute  unless  its  language  is 
so  imperative  as  to  admit  of  no  other.  By  making  section  547 
prohibitory  as  to  the  causes  mentioned,  leaving  the  other  causes, 
where  they  exist,  to  be  made  available  at  the  discretion  of  the 
parties,  would  avoid  the  consequences  we  have  suggested. 
Should  the  court  be  of  opinion  that  such  bias  and  prejudice  in 
the  judge  as  would  prevent  a  fair  and  impartial  trial  is  a  proper 
ground  for  a  change  of  venue,  we  respectfully  submit  that  a 
change  should  be  had.  And  if  of  opinion  that  a  change  of  venue 
is  proper  under  the  sections  of  the  statute  referred  to,  and  that 
bias  and  prejudice  of  the  judge  is  good  grounds  for  such  change^ 
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then  there  is  ''reason  to  believe''  that  an  impartial  trial  cannot 
be  had  before  him,  and  the  change  should  be  granted  under  the 
second  subdivbion  of  section  62,  supra.  Bias  and  prejudice  of 
the  judge  being,  under  the  construction  thus  given  to  the  stat* 
ute,  a  cause  for  change  of  venue  under  section  110,  and  second 
subdivision  of  section  62  and  second  subdivison  of  section  63^ 
construed  together  make  reasonable  cause  to  believe  that  a  fair 
and  impartial  trial  cannot  be  had  before  the  judge,  reasonable 
cause  to  believe  that  none  can  be  had  in  the  county.  This  is 
the  inevitable  result  unless  subdivision  4  of  section  62  applies 
in  cases  where  the  district  judge  is  acting  for  or  in  the  stead  of 
a  probate  judge,  in  probate  mattersy  which  we  deny.  A  brief 
glance  at  the  history  of  the  legislation  is  important  in  this  con- 
nection. Sections  62, 63,  and  547  were  first  enacted  in  the  year 
1864.  Section  110  of  the  Probate  Practice  Act  was  first  enacted 
in  1877. 

If  we  adopt  the  construction  the  California  courts  had  placed 
on  sections  62,  63,  and  647,  prior  to  their  adoption  by  Mon- 
tana, then  we  must  conclude  that  section  647,  Civil  Code,, 
has  no  reference  to  section  110,  Probate  Act.  It  could  not 
have  been  enacted  with  reference  to  section  110,  Probate  Act^ 
because  section  110  was  not  then  in  existence.  Section  110, 
Probate  Act,  cannot  refer  to  sections  62  or  647,  Civil  Code, 
because  by  express  enactment  the  provisions  of  the  Civil  Code 
are  only  made  applicable  to  matters  not  provided  for  in  the 
Probate  Act.     (Prob.  Prac.  Act,  §§  323,  324.) 

We  therefore  have  section  110,  Probate  Practice  Act,  stand- 
ing alone,  and  must  construe  it  according  to  l^islative  intent, 
if  such  intent  can  be  discovered.  The  strongest  evidence  of 
this  intent  is  the  enactment  of  section  110.  If  the  legislature 
supposed  that  sections  62  and  547  covered  the  particular  matters 
mentioned  in  section  110,  and  desired  they  should  stand  on  the 
same  footing,  section  110  would  not  have  been  enacted.  If  they 
desired  to  make  more  liberal  provision  for  these  particular  cases 
they  would  naturally  have  enacted  section  110.  Again,  sections 
62  and  647  were  re-enacted  the  same  time  section  110  was  first 
enacted.  We  must  conclude  that  the  attention  of  the  legislature 
was  directed  to  all  these  provisions  and  intended  to  make  a  differ- 
ence.    Now,  if  section  110  stands  alone,  there  oan  be  no  reason- 


11  Mont]  In  be  Davis*  Estate.  6 

able  question  but  that  bias  or  prejudice  of  the  judge  is  covered 
by  "any  cause,"  {WiUiams  v.  Robinson,  6  Cush.  333.)  That 
bias  and  prejudice  of  the  judge  is  generoUy  regarded  to  be  suf- 
ficient grounds  for  a  change  of  venue,  we  cite:  6  Cush.  supra; 
AUerton  v.  Eldridge,  56  Iowa,  709,  and  authorities  cited  in  n.  6, 
p.  93,  3  Am.  &  Eng.  Encycl.  of  Law. 

Upon  the  facts  presented  the  court  was  called  upon  to  exer- 
cise a  sound  legal  discretion  as  to  whether  there  was  reasonable 
cause  to  believe  that  a  fair  trial  could  not  be  had  in  the  county 
of  Silver  Bow.  We  call  the  especial  attention  of  the  court  to 
the  particular  phraseology  of  our  statute,  under  which  this 
application  for  a  change  of  venue  was  made.  The  second  sub- 
division of  section  62,  Code  of  Civil  Procedure,  is  as  follows : 
^' Where  there  is  reason  to  believe  that  an  impartial  trial  cannot 
be  had  therein.''  It  is  clear  to  be  seen  that  the  fact  that  an 
impartial  trial  cannot  be  had  in  Silver  Bow  County  is  not 
required  to  exist.  And  the  decisions  of  the  Supreme  Court  of 
the  United  States,  under  the  bankruptcy  law,  except  that  the 
fact  of  insolvency  must  exist,  are  clearly  applicable  in  the  inter- 
pretation of  this  section  of  the  statute.  {Toof  v.  Mariiuy  13 
Wall.  45 ;  GraTd  v.  First  Nat.  Bank^  97  U.  S.  80 ;  Buchanan 
V.  Smith,  16  Wall.  277;  Butcher  v.  Wright,  94  U.  S.  553,  557; 
Merchant^  Nat,  Bank  v.  Cook,  95  U.  S.  346.)  Under  our  stat- 
nte  an  appeal  from  an  order  of  this  kind  is  expressly  provided 
for,  showing  that  it  is  expressly  made  a  question  for  review  in 
this  court,  and  that  the  authorities  requiring  an  e£Port  to  pro- 
cure an  unbiased  jury  to  be  first  made  are  inapplicable  here. 
And  so  it  is,  the  question  presented  to  the  trial  court  was,  is 
there  reasonable  cause  to  believe  that  an  impartial  trial  cannot  be 
had,  under  the  facts  before  it,  and  not  whether  as  a  fad  such  a 
trial  could  be  had.  Upon  this  proposition  we  contend  that  the 
•court  did  not  exercise  a  sound  legal  discretion  upon  the  facts 
presented  on  this  application.  Discretion,  when  applied  to  a 
court  of  justice,  means  a  sound  discretion  guided  by  law;  it 
must  not  be  arbitrary,  vague,  or  fanciful,  but  legal  and  regular. 
(Lord  Mansfield  in  Box  v.  Weekes,  4  Burr.  25-29.  And  see 
Bookesf  Case,  5  Coke,  100  a.) 

If  a  sound  legal  discretion  under  the  facts  was  not  exercised 
bj  the  judge  of  Silver  Bow  County,  a  change  should  be  ordered 
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by  this  court.  That  the  application  should  have  been  granted 
upon  the  bias  against  appellants  engendered  on  account  of  their 
non-residence,  and  the  fact  that  seven  eighths  of  this  vast  estate^ 
comprising  one  fifth  of  the  taxable  property,  would  be  taken 
from  the  county  on  that  account;  the  residence  of  respondent  in 
the  county,  his  connection  with  a  wealthy  bank,  and  its  influ- 
ences; the  local  prejudice  and  general  interest  manifested ;  the 
discussion  of  the  question  by  the  newspapers  and  leading  busi* 
ness  men,  making  it  a  matter  of  public  interest,  and  diverting 
public  sentiment  into  a  state  of  hostility  to  contestants,  etc.,  etc.^ 
entitle  respondents  to  a  change  of  venue  upon  reasonable  and 
fair  principles.  (Mow  v.  Foster,  31  Fed.  Rep.  63 ;  Taylor  v. 
OardneTj  11  R.  I.  182;  Shaw  v.  Hamilton^  10  Ind.  182;  Smith 
V.  HolteTy  1  Law  Rep.  [N.  C]  578;  ShaUuck  v.  Myers,  13  Ind. 
47;  74  Am.  Dec.  236,  and  note  on  p.  244;  KenTion  v.  Gilmer, 
5  Mont  257 ;  People  v.  Probate  Court,  46  Cal.  245.)  As  to 
publications  in  newspapers,  see  People  v.  Webb,  1  Hill,  179. 
As  to  negative  affidavits,  see  State  v.  Nash,  7  Iowa,  370,  374.. 
As  to  rules  of  court,  see  Krutz  v.  Griffith,  68  Ind.  444. 

W.  W,  Dixon,  W.  F.  Sanders,  Forbis  &  Forbis,  and  M^ 
Kirkpairick,  of  counsel  for  Respondent 

This  court  has  no  jurisdiction  because:  First,  The  order  is 
not  an  appealable  one.  It  is  an  order  refusing  to  change  the 
place  of  trial.  It  will  hardly  be  disputed  that  this  order  is 
only  an  interlocutory  one,  and  such  orders  are  not  appealable 
unless  expressly  made  so  by  statute.  (Hayne  on  New  Trial 
and  Appeal,  §  188.)  The  order  is  made  in  a  contest  over  the 
probate  of  a  will  pending  under  the  provisions  of  the  Probate 
Practice  Act  of  Montana.  The  appeal  from  the  order  must^ 
therefore,  be  authorized  and  governed  by  the  provisions  of  the 
Probate  Act.  Section  324  of  that  act  (p.  354,  2d  div.  Comp. 
Stats,  of  Mont  of  1887)  specifies  from  what  judgments  or 
orders  in  probate  proceedings  appeal  can  be  taken  to  the  Su- 
preme Court.  This  section  is  the  only  one  anywhere  in  the 
laws  of  Montana  providing  for  such  appeals  in  probate  matters.. 
Orders  relating  to  changes  of  venue  are  not  mentioned  in  it.. 
To  allow  appeals  to  be  taken  from  such  orders  would  be  incon- 
sistent with  section  324,  and  could  not  be  authorized  by  sec-*^ 
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tion  323.  This  last  is  a  general  section.  Section  324  relates 
specially  to  new  trials  and  appeals.  Under  our  State  Consti- 
tution the  Probate  Courts  were  merged  in  the  District  Courts, 
but  the  proceedings  in  civil  and  probate  matters  are  still  different 
and  governed  respectively  by  the  Civil  and  Probate  Practice 
Acts.  Section  4  of  article  xx.  of  the  Constitution  provides  that 
in  the  laws  of  Montana  '^District  Court"  shall  be  substituted 
for  "Probate  Court"  wherever  the  words  occur.  The  evident 
intention  was  that  all  appeals  which  could  be  taken  to  the  Su- 
preme Court  in  probate  matters  should  be  provided  for  in  section 
324  of  the  Probate  Practice  Act,  and  all  appeals  which  could  be 
taken  in  civil  cases  should  be  provided  for  (as  they  are)  in  the 
Civil  Practice  Act. 

The  California  probate  law,  in  force  when  our  probate  act 
was  adopted  and  from  which  our  own  was  taken,  contains  pro- 
visions exactly  corresponding  with  sections  323  and  324  in  our 
act  (see  Harston's  Practice,  §  969,  for  corresponding  section  to 
324),  and  it  has  been  frequently  held  by  the  courts  there  that 
section  324  specifies  the  only  judgments  or  orders  from  which 
appeals  can  be  taken  in  probate  proceedings.  (Hayne  on  New 
Trial  and  Appeal,  §  200 ;  Peraita  v.  CaMro,  15  Cal.  511 ;  Blum 
y.  BrawnsUmey  50  Cal.  293;  Smith's  Estate,  51  Cal.  564;  Mont- 
gamery^s  Estate,  55  Cal.  210;  Kean^s  Estate,  56  Cal.  407; 
Moore^s  Estate,  68  Cal.  394.  And  particularly,  CcdaharCs  Es^ 
tate,  60  Cal.  232;  Dean's  Estate,  62  Cal.  613;  Ohm's  Estate,  82 
Cal.  160;  Moor^s  Estate,  86  Cal.  58.  And  see,  also,  Stebbins 
v.  Savage,  5  Mont.  253.) 

Section  110  of  the  Probate  Practice  Act,  referred  to  by  ap- 
pellants, provides  for  a  change  of  venue  for  only  one  cause,  viz., 
disqualification  of  the  judge,  thereby  excluding  in  probate  pro- 
ceedings any  other  causes.  Therefore  appellants'  application 
for  the  change,  so  far  as  it  is  based  upon  the  alleged  prejudice 
of  the  people  of  the  county,  is  not  good.  The  court  below 
could  not  have  granted  a  change  for  that  reason,  and  it  cannot 
be  considered  here  upon  appeal.  Besides,  appellants'  motion 
did  not  mention  the  disqualification  of  the  judge  or  follow  the 
language  of  section  110.  There  is  only  one  motion  for  a 
change  of  venue  in  the  record,  although  it  embraces  two 
grounds.     There   is  only  one  order  overruling  the   motion. 
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There  are^  however,  two  separate  notices  of  appeal  and  two 
separate  undertakings.  Each  of  these  notices  is  of  appeal  from 
a  part  of  the  order  only.  No  appeal  lies  from  part  of  a  judg- 
ment or  order.  {BarUey  v.  Logan,  2  Mont.  296 ;  Plaisted  v. 
Nowlan,  2  Mont  359.)  If  this  could  be  considered  as  two  ap- 
peals by  the  same  parties  from  one  order,  it  would  be  equally 
irr^ular.  No  court  would  sanction  such  a  practice.  Even  if 
an  appeal  would  lie  from  part  of  an  order  that  would  not  justify 
two  appeals  from  one  order.  If  this  appeal  can  possibly  be 
good  for  any  purpose  under  the  notices  given,  it  should  be 
heard  only  upon  the  ground  stated  in  one  of  the  notices,  and 
appellants  should  be  compelled  to  elect  upon  which  of  their 
notices  they  would  rely. 

Bias  and  prejudice  on  the  part  of  the  judge  is  not  made 
by  law  a  ground  for  a  change  of  the  place  of  trial.  Both  the 
Code  of  Civil  Procedure  and  the  Probate  Act  authorize  a 
change  of  venue  when  from  any  cause  the  judge  is  disqualified 
from  actmg.  (Comp.  Stats,  p.  72,  §  62;  p.  298,  §  110.)  The 
only  matters  which  disqualify  a  judge  are:  (1)  That  he  is 
a  party  to  or  interested  in  the  action.  (2)  That  he  is  related 
to  either  party  by  consanguinity  or  affinity  within  the  third 
degree.  (3)  That  he  has  been  attorney  or  counsel  for  either 
party.  (Comp.  Stats,  p.  203,  §  547.)  "The  law  establishes  a 
different  rule  for  determining  the  qualification  of  judges  from 
that  applied  to  jurors.*'  {McGavley  v.  TFeffer,  12  Cal.  523,  524 ; 
People  V.  Williams,  24  Cal.  31 ;  People  v.  Shvler,  28  Cal.  490, 
494;  Bvlwer  Con.  ilin,  Co.  v.  Standard  Cdn,  iFin.  Co.  83  Cal. 
617;  PefypU  v.  ilahmey,  18  Cal.  181,  186;  Alien  v.  ReUly, 
15  Nev.  452,  455.)  But  it  is  contended  by  appellants  that  the 
words,  "if  for  any  cause  the  judge  be  disqualified,"  in  section 
110  of  the  Probate  Act,  must  receive  a  broader  construction  than 
the  same  words  in  section  62  of  the  Code  of  Civil  Procedure 
— a  construction  so  broad  as  to  cover  bias  and  prejudice  on  the 
part  of  the  judge.  The  argument  is  that  sections  62,  63,  and 
547  of  the  Civil  Code  were  first  enacted  in  1864,  and  section 
110  of  the  Probate  Act  in  1877;  that  section  547  cannot  have 
been  enacted  with  reference  to  section  110,  because  section  110 
was  not  then  in  existence;  that  section  110  cannot  refer  to  sec- 
tions 62  or  547,  because  by  express  enactment  the  provisions  of 
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the  Civil  Code  are  only  made  applicable  to  matters  not  pro- 
vided for  in  the  Probate  Act.     (Prob.  Act,  §§  323,  324.) 

Again  it  is  said  sections  62  and  547  were  re-enacted  at  the 
same  time  section  110  was  enacted,  which  is  regarded  by  counsel 
3S  further  evidence  of  the  legislative  intention  to  make  a  differ- 
ence in  the  meaning  of  the  sections.  Hence  it  is  concluded  that 
section  110  stands  alone,  and  must  be  construed  independently 
of  the  sections  of  the  Civil  Code  and  according  to  the  legislative 
intent,  the  strongest  evidence  of  that  intent  being  the  enactment 
of  section  110.  To  this  we  reply :  (1)  That  granting  the  valid- 
ity of  the  foregoing  argument,  it  does  not  follow  therefrom  that 
the  same  language  used  in  the  same  system  of  laws  should  not 
receive  the  same  construction  in  every  instance  of  its  use :  Non 
constat  that  the  words  "if  for  any  cause  the  judge  be  disquali- 
fied," in  section  110,  are  to  be  otherwise  construed  than  the  same 
words  in  section  62,  unless  there  be  a  plain  legislative  direction 
to  that  effect,  and  there  is  no  such  direction.  Again,  granting 
that  section  110  of  the  Probate  Act  is  to  be  construed  independ- 
ently of  sections  62  and  547  of  the  Civil  Code,  it  follows  that 
other  sections  of  the  two  Codes  similarlv  related  must  also  be 
independently  construed.  Such,  for  example,  as  section  324  of 
the  Probate  Act  and  section  419  of  the  Civil  Code.  These  sec- 
tions relate  to  appeals,  and  designate  the  orders  and  judgments 
from  which  appeals  may  be  taken  to  the  Supreme  Court  from 
the  Probate  and  District  Courts  respectively.  The  allowance 
of  an  appeal  from  an  order  refusing  to  change  the  place  of  trial 
appears  in  the  Civil  Code  of  1866  (p.  95),  and  therefore  was  en- 
acted prior  to  section  324  of  the  Probate  Act.  Again,  sections 
324  and  419  have  been  simultaneously  re-enacted  in  the  several 
revisions  of  the  laws  of  Montana.  Those  sections  are,  therefore, 
according  to  appellants'  argument,  to  be  construed  independ- 
ently of  each  other,  and  it  follows  that  section  324  provides 
the  only  probate  orders  from  which  an  appeal  lies  to  this  court. 
Orders  granting  or  refusing  a  change  of  the  place  oi  trial  are 
not  designated  among  the  orders  made  appealable  by  that  section. 

It  is  contended  that  the  people  of  Silver  Bow  County  are 
biased  and  prejudiced  against  the  appellants  to  such  an  extent 
that  a  fair  and  impartial  trial  cannot  be  had  in  that  county. 
The  charge  rests  almost  entirely  upon  the  affidavit  of  G.  O. 
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Freeman^  who  was  sent  to  Silver  Bow  County  to  procure,  if 
possible,  some  evidence  to  support  it.  It  will  be  noted,  however, 
that  none  of  the  persons  interviewed  hesitated  to  express  their 
opinions  to  the  agent  of  the  contestants,  and  that,  too,  without  an 
injunction  of  secrecy;  and  gave  him  to  understand  that  while 
they  did  not  desire  to  interfere  in  the  matter,  they  would,  if 
compelled,  testify  in  court  to  the  matters  which  they  had  stated 
to  him.  Contestants  could  easily  have  compelled  the  testimony 
of  such  unwilling  witnesses  by  subpoena  and  attachment,  but  it 
is  a  significant  fact  that  they  took  no  steps  to  do  so.  And  it  is 
passing  strange  that  Mr.  Freeman  failed  to  support  himself  by 
the  corroborative  testimony  of  the  two  persona,  who,  as  he  says, 
were  willing  to  give  him  their  affidavits.  His  affidavit  merely 
gives  the  unsworn  statements  of  persons  whose  names  are  sup- 
pressed, and  whose  direct  testimony  could  have  been  easily  pro- 
cured. Such  evidence,  if  not  incompetent,  is  clearly  insufficient* 
{People  V.  Mahoney,  18  Cal.  181;  People  v.  ShiUer,  28  CaL 
490,  494;  People  v.  Williams,  24  Cal.  31,  36;  People  v. 
Elliott,  80  Cal.  298.)  The  newspaper  comments  were  not  pro- 
cured by  the  respondent,  nor  do  they  afford  any  evidence  of  the 
existence  of  bias  or  prejudice  against  the  appellants  among  the 
people  of  the  county.  An  order  granting  or  refusing  a  change 
of  venue  on  this  ground  is  a  matter  resting  in  the  sound  dis- 
cretion of  the  court,  and  is  subject  to  review  only  for  abuse  ot 
that  discretion.  This  is  the  settled  rule  in  California,  from 
which  State  the  legislation  of  Montana  on  this  subject  was 
adopted.  And  it  is  also  the  established  rule  in  this  jurisdiction* 
(People  V.  Congleton,  44  Cal.  92;  People  v.  Mahoney,  18  Cal* 
181 ;  People  v.  Fisher,  6  Cal.  165 ;  WaJLscm  v.  Whitney,  23  Cal. 
376,  378 ;  People  v.  ElliaU,  80  Cal.  296,  298 ;  People  v.  Golden-- 
s(m,  76  Cal.  328,  337-339;  AMa  v.  Meherin,  68  Cal.  478; 
Territory  v.  Manton,  8  Mont.  95,  102;  Kennon  v.  Gilmer,  5 
Mont.  257.) 

Appellants^  brief  in  reply. 

In  reply  to  the  position  that  the  appeals  should  be  dismissed 
because  the  order  appealed  from  is  not  included  in  the  ordera 
named  in  section  324  of  the  Probate  Practice  Act,  we  need 
only  cite :  McFarlandPs  Estate,  10  Mont.  445 ;  Code  Civ.  Proc* 
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§§  421,  444.  Section  444  of  the  Code  of  Civil  Prooedurfe  pro- 
vides that  an  appeal  may  be  taken  from  the  District  Courts  in 
the  following  cases:  ^^ First*  From  a  final  judgment^  or  any 
part  thereof,  entered  in  any  action  or  special  proceeding  com- 
menced in  those  courts,  or  brought  into  those  courts  from 
other  courts."  Section  421  of  the  Code  of  Civil  Procedure, 
subdivision  1,  limits  the  time  in  which  such  appeals  may  be 
taken  to  one  year.  Section  238  of  the  Code  of  Civil  Pro- 
cedure defines  a  judgment  as  follows:  "A  judgment  is  the 
final  determination  of  the  rights  of  the  parties  in  an  action  or 
proceeding."  The  administration  of  an  estate,  the  probate  of  a 
will,  and  all  steps  attendant  thereupon,  are  not  to  be  grouped 
as  one  proceeding,  under  the  McFarland  Case,  supra.  Nor  is 
each  step  in  the  matter  of  an  estate  a  proceeding  within  the  law. 
But  many  steps  in  the  matter  of  an  estate  are  separate  proceed- 
ings. As  Justice  Harwood  says:  "A  careful  study  of  the 
Code  will  reveal  the  fact  that  the  term  'case  and  proceeding'  is 
used  in  a  much  broader  and  less  technical  sense  than  the  term 
'action.'  The  term  'proceeding'  is  used  in  the  Probate  Code 
as  a  general  designation  of  the  action  and  procedure  whereby 
the  law  is  administered  upon  the  various  subjects  within  the 
probate  administration."     {McFarland' s  Estate,  supra,) 

An  application  for  a  change  of  venue  in  a  probate  case  is  a 
"proceeding"  within  the  meaning  of  the  term,  and  that  a 
decision  thereon  is  a  judgment  from  which  an  appeal  will  lie 
under  the  first  subdivision  of  section  444  of  the  Code  of  Civil 
Procedure.  It  is  "a  final  determination  of  the  rights  of  the 
parties  in  a  proceeding."  If  we  are  wrong  in  this  position  our 
appeals  may  still  be  maintained  under  the  second  subdivision 
of  section  444  of  the  Code  of  Civil  Procedure,  which  allows 
appeals  "from  an  order  changing  or  refusing  to  change  the 
place  of  trial."  The  law  allows  a  jury  in  cases  of  contests  of 
wills  (§  20,  Prob.  Prac.  Act);  and  requires  the  trial  to  be  con- 
ducted as  in  civil  cases.  (§  21,  Prob.  Prac.  Act.)  This  would 
surely  give  us  a  right  to  the  same  kind  of  a  jury  as  in  civil 
cases.     (See,  also,  §  323,  Prob.  Prac.  Act.) 

There  were  two  motions  for  a  change  of  venue,  one  on  the 
ground  of  prejudice  of  the  judge,  the  other  on  the  ground  of 
prejudice  of  the  people.    Both  came  on  to  be  heard  together 
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and  "krere  decided  together  by  the  court.  That  two  appeals 
under  such  drcunistances  are  proper^  see  Harmon  v.  San  Fran^ 
ciaco  Ry.  Co.  86  Cal.  617.  There  can  be  no  objections  to  incor- 
porating two  appeals  in  the  same  transcript,  if  they  are  so 
separated  that  the  court  can  distinguish  what  part  of  the  tran- 
script belongs  to  each  appeal.  {McDonald  v.  McOonkey^  57 
Cal.  326.)  The  court  below  could  not  abridge  our  right  of 
appeal  on  both  motions  by  refusing  to  decide  them  separatelyi 
and  by  entering  but  one  order.  The  cases  cited  in  2  Mont 
are  no  longer  law,  because  since  their  determination  the  statute 
has  been  amended  so  as  to  read  ^^  from  a  final  judgment,  or  any 
part  thereof.**  In  California,  under  a  statute  like  ours,  it  seems 
that  an  appeal  may  be  maintained  from  a  part  of  an  order. 
{Dimick  v.  Deringer,  32  Cal.  488.) 

In  addition  to  the  foregoing,  which  would  seem  to  be  con- 
clusive of  the  question,  section  324  is,  under  the  decision  of  the 
court,  entirely  eliminated  from  the  statute,  and  section  445, 
under  the  present  organization  of  our  courts,  is  entirely  super- 
seded and  inoperative.  Hence,  in  so  far  as  appeals  are  con- 
cerned, where  not  specially  provided  for  in  the  Probate  Practice 
Act,  the  Code  of  Civil  Procedure  prevails,  and  sections  421, 
431,  and  444  are  properly  employed  in  bringing  these  proceed- 
ings before  this  court.  ♦  Section  323  has  never  been  repealed  or 
declared  void,  was  in  full  force  when  this  appeal  was  taken, 
and  the  case  of  Hedges  v.  OommissionerSy  4  Mont.  288,  et  seq., 
authorize  the  interpretation  we  have  given  the  statute.  Sec- 
tion 323  reads :  "  Except  as  otherwise  provided  in  ^is  title  the 
provisions  of  the  Civil  Practice  Act  of  this  Territory  are  applicar 
ile  to  and  constitute  the  rtUe  of  practice  in  the  proceedings  men- 
tioned in  this  title.''  If,  as  claimed,  there  is  no  provision  for  a 
change  of  venue  in  jury  trials  in  probate  matters,  and  no  pro- 
vision for  appeals  in  the  title  Probate  Practice  Act,  there  cer- 
tainly is  in  the  Civil  Practice  Act,  under  which  appellants  have 
made  their  motion  and  taken  their  appeal. 

Blake,  C.  J. — This  is  an  appeal  from  an  order  overruling 
the  motion  of  Henry  A.  Root  and  Maria  Cummings  for  a 
change  of  venue  upon  the  following  grounds:  — 

^^FirsL  There  is  reason  to  believe  that  an  impartial  trial  cau- 
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not  be  had  in  said  county  of  Silver  Bow.  Second.  The  citi- 
zens^ inhabitants^  and  tax-payers  of  said  oonnty  are  interested 
in  said  proceedings^  are  biased  and  prejudiced  against  contest* 
ants^  and  in  favor  of  proponent ;  and  because  the  ends  ot  justice 
will  be  promoted  by  said  change/' 

The  order  was  made  May  2^  1891.  The  body  of  one  notice 
of  appeal  recites  'Hhat  the  contestants  •  •  •  •  appeal  from  the 
order  of  the  court  overruling  their  motion  for  a  change  of 
venue  on  account  of  the  prejudice  of  the  judge  of  said  court, 
•  .  •  .  and  from  the  whole  thereof^  to  the  Supreme  Court  of 
the  State  oi  Montana."  In  another  notice  this  language  is 
used :  ^'  The  contestants  ....  appeal  from  the  order  of  the 
court  overruling  their  motion  for  a  change  of  venue  on  account 
of  the  prejudice  of  the  inhabitants  of  the  county^  and  for  the 
reason  that  an  impartial  trial  cannot  be  had  therein,  .... 
and  from  the  whole  thereof,  to  the  Supreme  Court  of  the  State 
of  Montana." 

The  issues  which  are  to  be  tried  in  this  proceeding  should  be 
considered  before  we  discuss  the  questions  which  have  been  raised. 

A.ndrew  J.  Davis  died  March  11,  1890,  in  the  county  of 
Silver  Bow,  in  this  State.  John  A.  Davis  filed  July  24,  1890, 
in  the  court  below,  his  petition,  and  alleged  that  the  deceased 
had  left  a  will  which  first  came  to  his  knowledge  and  possession 
upon  the  fifteenth  day  of  July,  1890.  He  therein  stated  the 
value  ot  the  estate  to  be  about  four  and  one-half  millions  of 
dollars,  and  the  heirs  to  be  fourteen  persons,  who,  with  the  ex- 
ception of  the  petitioner,  are  non-residents.  The  entire  estate, 
subject  to  a  life  maintenance  of  three  parties,  was  devised  by  this 
instrument  to  said  John  A.  Davis.  The  will,  according  to  the 
record,  was  executed  in  the  State  of  Iowa  in  the  month  of  July, 
1866.  Said  Root  and  Mrs.  Cumraings,  who  are  two  heirs  of 
the  deceased,  filed  in  writing  their  objections  to  the  probate  ot 
this  instrument,  and  averred  in  substance  that  the  same  was  a 
forgery,  and,  if  ever  executed,  was  revoked  by  the  deceased 
during  his  lifetime  by  the  making  of  other  wills.  John  A. 
Davis  in  his  replication  denies  that  the  deceased  ever  executed 
another  will,  and  alleges  that  if  he  had,  the  instrument  which 
was  made  in  the  year  1866  was  republished.  The  contestants 
demanded  a  trial  by  a  jury  of  these  issues. 
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The  af&davits,  pleadings,  and  documentary  evidence,  which 
were  submitted  upon  the  hearing  of  the  motion,  relate  to  the 
grounds  which  are  specified  in  the  notices  of  appeal.  It  is 
claimed  by  John  A.  Davis,  who  is  the  respondent,  that  this 
court  has  no  jurisdiction  to  review  the  action  of  the  court  below. 
The  contention  is  that  this  order  is  not  enumerated  in  section 
324  of  the  Probate  Practice  Act,  concerning  appeals  from  the 
Probate  Court,  and  that  there  is  no  other  legislation  upon  this 
matter. 

These  proceedings  recently  received  the  careful  investigation 
of  this  court  in  the  EdcUe  of  McFarland,  10  Mont.  445,  and 
were  adjudged  invalid ;  and  it  was  further  held  that  appeals  in 
the  District  Court  in  *' matters  of  probate"  must  be  regulated 
by  section  421  of  the  Code  of  Civil  Procedure.  Under  its 
terms,  an  appeal  may  be  taken  ^'from  an  order  granting  or 
refusing  to  grant  a  change  of  the  place  of  trial."  We  are 
thereby  expressly  empowered  to  inquire  into  the  merits  of  this 
appeal.  But  the  respondent  insists  that  each  of  the  notices  is 
of  an  appeal  from  a  part  of  the  order  before  us,  and  that  such 
practice- is  without  legal  sanction.  The  transcript  contains  one 
motion  for  a  change  of  the  venue,  which  sets  forth  two  grounds, 
and  one  order  overruling  the  same,  and  two  distinct  notices  of 
appeal  and  undertakings  on  appeal.  We  confess  that  we  do  not 
understand  the  reasons  for  bringing  into  this  tribunal  more  than 
one  appeal  in  this  matter. 

The  judge  of  the  court  below,  however,  seems  to  have  treated 
the  subject  in  like  manner,  and  employs  in  the  order  these 
words:  **The  motions  of  contestants  for  a  change  of  venue 
herein,  having  come  on  r^ularly  to  be  heard  ....  it  is  now 
ordered  and  adjudged  that  said  motions  for  a  change  of  venue 
be,  and  the  same  is  denied  and  overruled."  The  counsel  for 
the  appellants  may  have  been  controlled  by  this  peculiar 
phraseology.  The  Supreme  Court  of  California  allows  an  ap- 
peal to  be  taken  from  a  portion  of  an  order.  (Dimick  v. 
Deiinger,  32  Cal.  488 ;  Estate  of  McCauley,  50  Cal.  544.)  The 
cases  of  BarUey  v.  Logan,  2  Mont.  296,  and  Plaisted  v.  JVou^ 
fan,  2  Mont.  359,  on  which  the  respondent  relies,  are  easily 
distinguished.  When  they  were  decided,  the  statute  relating 
to  appeals  was  as  follows:  ''An  appeal  may  be  taken  to  the 
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Supreme  Court  from  the  District  Courts  in  the  following  cases : 
Mrst.  From  a  final  judgment  entered  in  an  action  or  special 
proceeding  commenced  in  those  courts,  or  brought  in  those 
courts  from  other  courts/'  (Civ.  Prac.  Act,  7th  Sess.  §  380.) 
This  section  was  subsequently  amended  and  now  reads:  ^^An 
appeal  may  be  taken  to  the  Supreme  Court  from  the  District 
Courts  in  the  following  cases:  Mrd.  From  a  final  judgment, 
or  any  part  thereof,  entered  in  an  action  or  special  proceeding 
commenced  in  those  courts,  or  brought  into  those  courts  from 
other  courts.''     (Code  Civ.  Proc.  §  444.) 

Aside  from  this  radical  difference  between  the  statutes,  supra, 
it  is  obvious  that  a  judgment,  which  is  the  final  settlement  of 
the  rights  of  the  parties  to  an  action,  cannot  be  placed  upon 
the  same  level  with  an  order  respecting  the  place  of  a  trial. 
In  the  case  at  bar,  each  appeal  is  from  the  whole  order,  as  well 
as  a  specified  part  thereof,  and  the  transcript  embodies  without 
any  omission  every  act  of  tlie  court  and  the  testimony  which 
was  adduced.  If  we  regard  as  irregular  the  taking  of  two  ap- 
peals, when  one  is  sufficient,  the  fact  does  not  in  this  instance 
deprive  the  contestants  of  any  substantial  right. 

We  will  now  consider  the  first  ground  on  which  the  motion 
for  a  change  of  the  place  of  trial  is  founded :  ''There  is  reason 
to  believe  that  an  impartial  trial  cannot  be  had  in  said  county 
of  Silver  Bow.''  It  is  contended  that  this  subdivision  includes 
the  ground  that  the  judge  of  the  court  below  is  biased  and 
prejudiced  against  the  appellants,  and  our  attention  is  directed 
to  the  following  statutes:  — 

''If  an  action  or  proceeding  is  commenced  or  pending  in  a 
court,  and  the  judge  or  justice  thereof  is  disqualified  from  act- 
ing as  such,  or  if,  for  any  cause,  the  court  orders  the  place  of 
trial  to  be  changed,  it  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon  by  stipulation  in  writing,  or  made 
in  open  court,  and  entered  in  the  minutes ;  or  if  they  do  not  so 
agree,  then  to  the  nearest  court  where  the  like  objection  or  cause 
for  making  the  order  does  not  exist,  as  follows :  ....  If  in 
the  Probate  Court,  to  some  other  Probate  Court.'*  (Code  Civ. 
Proc.  §  63.)  "The  court  may,  on  good  cause  shown,  change 
the  place  of  trial  in  the  following  cases :  «  •  .  .  When  there  is 
reason  to  believe  that  an  impartial  trial  cannot  be  had  therein." 
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(Code  Civ.  Proo.  §  62.)  «  When  a  petition  is  filed  in  the  Pro- 
bate Court,  praying  for  admission  to  probate  of  a  will,  or  for 
granting  letters  testamentary  or  of  administration,  or  other  pro- 
ceedings are  pending  in  the  Probate  Court  for  the  settlement  of 
an  estate,  and  the  presiding  judge  of  the  court  is  disqualified  to- 
act  from  any  cause,  upon  his  own  or  the  motion  of  any  person 
interested  in  the  estate,  he  must  make  an  order  transferring  the 
proceeding  to  the  Probate  Court  of  an  adjoining  county,  .... 
and  thereafter  the  Probate  Court  to  which  the  proceeding  is 
transferred  shall  exercise  the  same  authority  and  jurisdiction 
over  the  estate,  and  all  matters  relating  to  the  administration 
thereof,  as  if  it  had  original  jurisdiction  of  the  estate."  (Prob.. 
Prac.  Act,  §  110.)  Under  the  Constitution,  the  judge  of  the 
District  Court  possesses  the  jurisdiction  which  was  formerly 
lodged  in  the  probate  judge,  and  it  is  argued  that  a  broad  and 
liberal  construction  must  be  given  to  the  clause,  ^^disqualified 
to  act  from  any  cause."  We  think  there  are  other  statutes 
which  should  be  examined  in  this  connection.  '^  A  judge  shall 
not  act  as  such  in  any  of  the  following  cases :  In  an  action  or 
proceeding  to  which  he  is  a  party,  or  in  which  he  is  interested  ; 
when  he  is  related  to  either  party  by  consanguinity  or  afiSnity 
within  the  third  degree;  or  when  he  has  been  attorney  or  coun- 
sel for  either  party  in  the  action  or  proceeding."  (Code  Civ. 
Proe.  §  547.)  This  number  of  disqualifications  has  been  en- 
larged in  the  following  section:  ''No  Probate  Court  shall 
admit  to  probate  any  will,  or  grant  letters  testamentary  or  of 
administration  in  any  case  where  the  judge  thereof  is  interested 
as  next  of  kin  to  the  decedent,  or  as  a  legatee  or  devisee  under 
the  will,  or  when  he  is  named  as  executor  or  trustee  in  the  will, 
or  as  a  witness  thereto,  or  is  in  any  other  manner  interested  or 
disqualified  from  acting,"     (Prob.  Prac.  Act,  §  109.) 

The  bias  or  prejudice  of  the  judge  is  not  referred  to  as  a  dis- 
qualification, or  as  a  cause  for  the  change  of  the  place  of  trial, 
in  any  statute  affecting  the  District  or  Probate  Courts  in  civil 
or  probate  proceedings.  But  in  the  title  regulating  the  proced- 
ure in  the  courts  oi  justices  of  the  peace,  we  find  the  mandatory 
provision  that ''  if  either  party  make  affidavit  that  he  has  rea- 
son to  believe,  and  does  believe  that  he  cannot  have  a  fair  and 
impartial  trial  before  such  justice,  the  action  shall  be  transferred 
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to  some  other  justice  of  the  same  county ;  and  in  case  of  a  jury 
being  demanded^  and  affidavit  of  either  party  is  made  that  he 
cannot  have  a  fair  and  impartial  trial  on  account  of  the  bias  or 
prejudice  of  the  citizens  of  the  precinct  or  township  against 
him,  the  action  shall  be  transferred  to  some  other  justice  of  the 
peace  in  the  county."  (Code  Civ.  Proc.  §  780;  People  ex  reL 
V.  Hubbardf  22  Cal.  34.)  In  the  Criminal  Practice  Act,  it  is 
provided  as  follows:  "Any  defendant,  in  any  indictment  or 
information,  may  be  awarded  a  change  of  venue  upon  a  petition 
setting  forth  that  he  has  reason  to  believe  that  he  will  not 
receive  a  fair  trial  in  the  court  in  which  such  indictment  or 
information  may  be  pending,  on  account  that  the  judge  is  inter- 
ested or  prejudiced,  or  is  of  kin  to,  or  shall  have  been  counsel 
for  either  party,  ....  or  that  the  inhabitants  of  the  county 
are  prejudiced  against  the  applicant,  so  that  he  cannot  expect  a 
fair  trial."  (§  226.)  The  intention  of  the  legislature  is  uttered 
plainly  and  directly  with  relation  to  the  bias  or  prejudice  of 
justices  of  the  peace  and  the  judges  of  the  courts  where  an 
indictment  or  information  is  pending.  What  legal  inference 
can  be  drawn  from  the  comparison  of  the  statutes  supra  f  One 
potent  fact  in  the  history  of  this  legislation  during  the  terri- 
torial period  is  very  useful  and  important  in  expounding  the 
will  of  the  law-makers.  We  allude  to  the  question  which  arose 
in  Godbe  v.  3IcCormick,  1  Mont.  105.  When  the  fourth  legis- 
lative assembly  convened  in  November,  1867,  section  21  of  the 
Civil  Practice  Act  was  in  effect  the  same  as  section  62,  supra, 
of  the  Code  of  Civil  Procedure.  By  an  act  approved  De- 
cember 6,  1867,  this  section  was  amended  in  some  particulars 
as  follows:  ^* Second.  When  there  is  reason  to  believe  that 
an  impartial  trial  cannot  be  had  in  said  cause  by  reason  of 
the  bias  or  the  prejudice  of  the  judge  before  whom  the  same 
is  pending,  or  by  reason  of  the  bias  or  prejudice  of  the  citizens 

of  the  county  where  said  action  is  pending Provided^ 

hmcecer,  that  when  an  affidavit  is  made  by  any  party  to  said 
action  or  proceeding,  or  by  his  or  their  attorney,  that  the  party 
making  the  application,  and  on  whose  behalf  the  affidavit  is 
made,  cannot  have  a  fair  and  impartial  trial  in  said  action  by 
reason  of  the  bias  or  prejudice  of  the  judge  before  whom  said 
action  is  then  pending,  such  judge  shall^  and  it  is  hereby  made 
yoi*.xi.— 2. 
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his  duty  to  immediately  order  said  action  to  be  transferred  to 
some  other  county  in  said  Territory,  outside  of  his  judicial  dis- 
trict •  .  •  .  This  act  shall  apply  to  all  actions  now  pending  or 
that  may  hereafter  be  brought  in  the  Territory  of  Montana." 
(Stats.  4th.  Sess.  68.)  McCormick  filed  December  7,  1867,  his 
motion  and  affidavit  for  a  change  of  the  venue  of  the  action 
by  reason  of  the  bias  and  prejudice  of  the  judge.  The  court 
sustained  a  motion  to  strike  from  the  files  these  papers  and 
tried  the  cause.  It  was  held  in  Godbe  v.  MeCormickj  supra, 
that  this  act  was  upon  a  rightful  subject  of  legislation,  and 
did  not  divest  the  District  Courts  of  their  common-law  juris- 
diction. The  judgment  was  reversed  upon  the  sole  ground  that 
the  court  was  required  to  obey  the  statute  and  change  the  venue. 
The  same  legislative  body  passed  the  Civil  Practice  Act,  which 
was  approved  December  23, 1867,  and  repealed  the  amendment, 
eupra,  and  section  21  was  re-enacted  without  any  modification. 
The  law  upon  this  subject  has  remained  in  force  since  that 
date. 

The  following  statute  has  existed  from  its  approval,  January 
11,  1865:  ''That  the  common  law  of  England,  so  far  as  the 
same  is  applicable  and  of  a  general  nature,  and  not  in  conflict 
with  special  enactments  of  this  Territory,  shall  be  the  law  and 
rule  of  decision,  and  shall  be  considered  as  of  full  force  until 
repealed  by  legislative  authority."  (Stats.  1st.  Sess.  356.)  In 
Turnery.  Commonw.  2  Met.  (Ky.)  626,  the  court  said:  "At 
oommon  law  there  were  but  two  objections  that  went  to  the  dis- 
qualification of  a  judge  to  try  a  cause,  to  wit,  interest  in  his 
own  behalf  in  the  result,  or  being  of  kin  to  others  interested 
therein.  (2  Bacon's  Abridgment,  title  'Courts.')"  In  Pey- 
tan's  Appealy  12  Kan.  407,  the  court  said :  "  It  will  be  admitted 
that  at  common  law  prejudice  did  not  disqualify  a  judge."  In 
the  opinion  in  Conn  v.  Oiadwick,  17  Fla.  439,  by  Mr.  Justice 
Wefltcott,  it  is  said :  "  In  the  time  of  Bracton  and  Fleta,  a  judge 
might  be  refused  for  good  cause;  but  at  the  common  law  as  ad- 
ministered in  England  and  the  United  States  for  centuries,  judges 
and  justices  could  not  be  challenged.  There  were  disqualifying 
causes,  such  as  interest,  and  being  of  kin  to  the  party." 

We  will  comment  upon  the  decisions  of  States  in  which  similar 
statutes  are  enforced.     A  leading  case  upon  this  branch  of  our 
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inquiry  is  McCaviey  v.  Wdler,  12  Cal,  500,  and  Chief  Justice 
Terry  in  the  opinion  says:  "The  application  for  a  change  of 
venue  was  made  upon  affidavits  setting  up  that  defendants 
could  not  have  a  fair  and  impartial  trial  in  the  court  below,  on 
account  of  the  bias  of  the  presiding  judge."  The  statute,  which 
is  in  substance  section  547,  mpra^  of  the  Code  of  Civil  Pro- 
cedure, is  cited,  and  the  court  procee<ls :  "  These  are  the  only 
causes  which  work  a  disqualification  of  a  judicial  officer.  The 
exhibition  by  a  judge  of  partisan  feeling,  or  the  unnecessary 
expression  of  an  opinion  upon  the  justice  or  merits  of  a  contro- 
versy, though  exceedingly  indecorous,  improper,  and  reprehensi- 
ble, as  calculated  to  throw  suspicion  upon  the  judgments  of  the 
conrt  and  bring  the  administration  of  justice  into  contempt,  are 
not  under  our  statute  sufficient  to  authorize  a  change  of  venue 
on  the  ground  that  the  judge  is  disqualified  from  sitting.'* 

The  additional  reasons,  which  are  presented  in  support  of 
this  rule,  appear  to  be  unsound,  and  we  concur  with  Mr.  Hayne 
in  the  following  observation:  "The  true  reason  of  the  rule,  in 
McCaviey  v.  Wellery  that  bias  does  not  disqualify  a  judge,  is 
that  such  ground  is  not  specified  in  the  statute  as  a  ground  of 
disqualification."  (New  Trial  and  Appeal,  §  32.)  This  author- 
ity has  been  followed  in  many  cases.  {People  v.  Williams,  24 
Cal.  31 ;  People  v.  Shuler,  28  Cal.  490.)  The  case  of  McCauley 
V.  WelleTy  supra,  was  heard  at  the  January  term,  1859,  and 
Buhoer  Ccm,  Min.  Co.  v.  Standard  Con,  Min.  Co.  83  Cal.  589, 
was  determined  at  the  April  term,  1890,  and  it  is  said:  "As 
to  the  appeal  from  the  order  denying  defendant's  motion  to 
change  the  place  of  trial,  it  is  to  be  observed  that  the  only 
ground  of  the  motion  alleged  or  attempted  to  be  proved  was, 
that  the  'judge  of  said  court  is  disqualified  from  acting  in  said 
case  on  account  of  his  bias  and  prejudice  against  the  defendant 
and  A.  Pettibone,  its  president  and  resident  manager,'  which 
is  not  one  of  the  grounds  of  disqualification  enumerated  in  sec- 
tion 170  of  the  Code  of  Civil  Procedure,  and  therefore  not  a 
ground  of  disqualification."  The  commissioners  of  the  State  of 
California  with  reference  to  this  section  say  in  their  report: 
**The  three  causes  stated  in  the  text  are  the  only  ones  which 
work  a  disqualification  ol  a  judicial  officer,"  In  Allen  v.  ReUly, 
15  Nev.  452,  the  court  said;  "Defendant  then  moved  for  & 
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change  of  venae,  on  the  ground  that  he  could  not  have  a  fair 
and  impartial  trial  before  the  judge  presiding^  because  he  and 
defendant  had  been,  and  then  were,  bitter  personal  enemies. 
The  motion  was  supported  by  the  defendant's  affidavit  setting 
out  the  facts  just  stated,  but  it  was  denied  by  the  court.  The 
judge  was  not  disqualified  under  the  statute.  (Comp.  Laws, 
950.)"  The  statutes  of  California  and  Nevada,  which  are 
relied  on  in  the  opinions  supray  are  identical  in  their  provisions 
with  section  547,  supra,  of  our  Code  of  Civil  Procedure. 

Let  us  weigh  the  authorities  with  which  the  appellants  sus- 
tain their  position.  In  Peyton's  Appeal,  supra,  a  motion  was 
made  that  the  venue  be  changed  on  the  ground  of  the  bias  or 
prejudice  of  the  judge.  It  was  held  that  the  proceeding  before 
the  court  was  criminal  in  its  nature,  and  the  defendant  had  the 
right  to  have  the  same  removed  under  this  provision  of  the 
Criminal  Code:     "Where  the  judge  is  in  any  wise  interested 

or  prejudiced "    The  fourth  section  of  the  act  relating 

to  the  District  Courts  provides  for  the  selection  of  a  judge  pro 
tern,  in  certain  cases.  "  When  the  judge  is  interested,  or  has  been 
of  counsel  in  the  case  or  subject-matters  thereof,  or  is  related  to 
either  of  the  parties,  or  otherwise  disqualified  to  sit."  In  ascer- 
taining the  meaning  of  the  expression, "  or  is  otherwise  disquali- 
fied to  sit,"  the  case  of  Turner  v.  Ckmimonw,,  supra,  is  approved, 
and  it  was  decided  that  the  change  of  venue  should  have  been 
granted,  or  the  trial  should  been  had  before  a  judge  pro  tern. 

The  appellant,  in  Tu7*ner  v.  Commonw.,  supra,  filed  affidavits, 
and  asserted  that  the  presiding  judge  was  his  personal  enemy, 
and  that  he  believed  that  he  could  not  and  would  not  do  him  jus- 
tice upon  the  trial.  He  asked  that  some  impartial  lawyer  be  sub- 
stituted in  the  place  of  this  judicial  officer,  and  the  application 
was  refused.  It  is  stated  in  the  opinion  of  the  court  by  Mr. 
Justice  Stiles  that  the  statute  of  1815  "provided  that  in  all 
suits  cognizable  in  any  of  the  Circuit  Courts  of  the  State  where 
either  party  should  conceive  that  he  or  she  would  not  receive  a 
fair  trial  in  the  court  in  which  such  suit  might  be  pending, 
owing  to  the  interest  or  prejudiceof  any  judge  or  judges  of  said 
court,  •  •  •  .  such  party  might,  upou  the  terms  and  in  the 
manner  therein  prescribed,  apply  for  and  obtain  a  change  of 
venue.     Thus  making  the  prejudice  of  the  judge  a  ground  for 
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change  of  venue/'  In  order  that  another  remedy  might  be  ob- 
tained by  the  election  of  a  special  judge  under  these  circum- 
stances^ the  framers  of  the  Constitution  of  the  State  of  Kentucky 
inserted  this  section:  "The  general  assembly  shall  provide,  by 
law,  for  holding  Circuit  Courts,  when,  from  any  cause,  the 
judge  shall  fail  to  attend,  or,  if  in  attendance,  cannot  properly 
preside.*'  In  pursuance  of  this  power,  the  legislature  enacted 
a  statute  which  reads  as  follows :  "  When,  from  any  cause,  the 
judge  of  the  circuit  fails  to  attend,  or,  if  in  attendance,  cannot 
properly  preside  in  a  cause  or  causes  pending  in  such  court,  the 
attorneys  of  the  court  who  are  present  shall  elect  one  of  its 
members  then  in  attendance  to  hold  the  court  for  the  occa- 
sion, who  shall  accordingly  preside."  The  court  construed  the 
phrases,  "any  cause"  and  "properly  preside,"  and  concluded 
that  the  framers  of  the  Constitution  by  the  section,  supra,  "  must 
be  presumed  to  have  referred  to  the  laws  then  in  force  prescribing 
what  was  a  legal  cause  to  prevent  a  circuit  judge  from  trying  a 
case,"  and  that  said  Act  of  1815  specified  among  other  such  causes 
the  prejudice  of  a  judge.  It  was  therefore  adjudged  improper 
for  the  circuit  judge  to  preside  in  the  case,  after  the  objections 
of  the  appellant  were  presented,  and  try  and  determine  the  issues. 

It  is  pertinent  to  notice  at  this  time  a  sentence  from  the 
American  and  English  Encyclopaedia  of  Law :  "  Bias  or  preju- 
dice on  the  part  of  the  judge  is  generally  held  to  be  a  sufiBcient 
ground  for  a  change  of  venue."     (Vol.  3,  p.  93.) 

We  have  examined  all  the  cases  which  are  referred  to  in 
the  accompanying  note,  and  comprise  the  appellate  courts  of 
the  States  of  Illinois,  Indiana,  Iowa,  Wisconsin,  Minnesota, 
and  Kansas.  The  corner-stone  of  every  decision  is  a  statute, 
which  defines  in  express  terms  the  bias  or  prejudiceof  the  judge 
to  be  a  disqualification.  Some  of  the  acts  which  are  quoted  are 
as  mandatory  as  the  foregoing  law  in  Godbe  v.  ifcCormick,  supra. 

The  solitary  authority  for  the  principle  which  is  upheld  by 
the  appellants  is  WUliams  v.  RohinsoUy  6  Cush.  333.  The  stat- 
ute establishing  the  police  court  in  Taunton  provided  that  the 
special  justice  "shall  have  power,  in  case  of  the  absence,  sick- 
ness, interest,  or  any  other  disability  of  the  standing  justice," 
to  hear  and  determine  the  case,  "the  said  cause  being  assigned 
on  the  record."     The  following  entry  appears  in  this  book: 
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^*  This  action  is  tried  by  the  special  justice,  the  standing  justice 
having,  before  the  action  was  commenced,  heard  the  facts  in  the 
case,  as  stated  by  the  plaintiff,  and  being  therefore  somewhat 
interested  in  the  plaintiff's  favor."  The  eminent  jurist,  Mr. 
Justice  Metcalf,  in  the  opinion  said:  "Conscious  bias  or  preju- 
dice in  favor  of  one  of  the  parties,  or  against  the  other,  caused 
by  hearing  an  ex  parte  statement  of  the  facts  of  the  case,  is  an 
inability  or  disability  to  try  the  case,  within  the  just  meaning 

of  the  statutes It  was  not  necessary  that  the  statutes 

should  enumerate  all  the  disqualifications  of  the  standing  justice. 
The  rules  of  the  common  law  and  the  principles  of  natural  jus- 
tice are  to  be  applied  in  the  construction  of  these  statutes."  It 
was  held  that  the  special  justice  lawfully  tried  the  action. 

We  are  not  aware  of  any  other  decision  which  entertains 
these  views.  We  have  declared  that  the  bias  and  prejudice  of 
a  judge  did  not  constitute  disqualifications  according  to  the 
common  law.  In  Commonw.  v.  Modoskeyy  2  Rawle,  369,  ilr. 
Justice  Rogers  for  the  court  says:  "If  the  legislature  should 
pass  a  law  in  plain,  unequivocal,  and  explicit  terms,  within  the 
general  scope  of  their  constitutional  power,  I  know  of  no 
authority  in  this  government  to  pronounce  such  an  act  void^ 
merely  because,  in  the  opinion  of  the  judicial  tribunals,  it  wan 
contrary  to  the  principles  of  natural  justice;  for  this  would  be 
vesting  in  the  court  a  latitudinarian  authority  which  might  be 
abused,  and  would  necessarily  lead  to  collisions  between  the 
legislative  an4  judicial  departments,  dangerous  to  the  well  being 
of  society,  or  at  least,  not  in  harmony  with  the  structure  of  our 
ideas  oi  natural  government.  Justice  is  regulated  by  no  certain 
or  fixed  standard,  so  that  the  ablest  and  purest  minds  might 
sometimes  differ  with  respect  to  it."  We  also  cite  from  Potter's 
Dwarris  on  Statutes,  81 :  "  The  legislature  possesses,  certainly 
an  equal,  if  not  a  superior  right,  to  the  courts,  to  determine, 
by  their  opinion,  what  laws  are  consistent  with  the  abstract 
principles  of  natural  justice." 

From  this  review,  the  deduction  is  clear  that  there  is  no  stat- 
ute which  authorizes  the  change  of  the  place  of  trial  of  this 
proceeding  by  reason  of  the  bias  or  prejudice  of  the  judge  of 
the  court  below.  This  is  the  rock  on  which  our  judgment 
stands.    We  have  seen  that  the  legislative  assembly  has  spoken 
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in  emphatic  tones  of  the  rights  of  suitors  in  Justices*  Courtg, 
and  delendants  in  certain  criminal  proceedings,  to  procure  a 
change  of  the  venue  on  account  of  the  bias  or  prejudice  of  the 
judge,  but  it  has  been  silent  for  decades  upon  this  cause  with 
regard  to  parties  in  the  District  and  Probate  Courts.  The 
court  below  did  not  have  the  power  to  grant  the  motion  for  this 
ground,  and  it  is  needless  to  look  at  the  evidence  thereon. 

We  reiterate  our  criticism  concerning  the  reasons  which  have 
been  given  by  some  courts  which  have  reached  the  same  re- 
sults. We  disapprove  every  suggestion  and  claim  that  a  judge, 
who  is  swayed  by  personal  bias  or  prejudice,  is  powerless  to 
injure  his  foes,  or  render  aid  to  his  friends,  because  his  errors 
can  be  corrected  upon  appeal  to  a  8U[)erior  tribunal.  There 
are  presumptions  in  favor  of  his  rulings  which  cannot  be 
ignored,  and  he  can  make  orders  which  cannot  be  disturbed, 
unless  there  has  been  a  gross  abuse  of  his  discretion. 

It  is  admitted  that  the  place  of  the  trial  of  this  proceeding 
can  be  changed  under  section  62,  mpray  of  the  Code  of  Civil 
Procedure,  if  the  people  of  the  county  of  Silver  Bow  are  biased 
and  prejudiced  against  the  appellants  so  that  there  is  reason  to 
believe  that  an  impartial  trial  cannot  be  had  therein.  There 
are  no  legal  questions  for  our  determination.  An  order  refus- 
ing the  application  for  a  change  of  venue  will  not  be  set  aside 
in  the  absonce  of  an  abuse  of  judicial  discretion.  {Territory  v. 
Cdrbett,  3  Mont.  50 ;  KeniiorC  v.  Gilmer ^  5  Mont.  257 ;  Territory 
V.  Manton,  8  Mont.  95.)  In  these  cases  the  affidavits  were  ad- 
judged insufficient  to  support  the  grounds  which  had  been  al- 
lied in  the  motion.  The  court  points  out  accurately  in  Kennon 
V.  GUmeTf  aupra^  the  character  of  the  proof  which  is  required, 
and  the  form  of  the  affidavit,  which  purports  to  narrate  the 
language  ol  the  witnesses.  These  matters  are  essential,  and 
should  be  observed  to  enable  the  court  to  decide  whether  there 
is  bias  or  prejudice  in  the  community. 

This  application  is  accompanied  by  the  affidavits  of  Greorge 
O.  Freeman  and  said  Root.  They  also  embrace  nine  clippings 
from  two  newspapers,  which  were  published  in  Butte,  the  county 
seat  of  the  county  of  Silver  Bow. 

Freeman  deposes  that  he  is  a  resident  of  Helena,  in  this  State; 
that  be  went  to  Butte  March  21, 1891,  for  the  purpose  of  inter- 
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viewing  the  residents  and  property  owners  of  the  county  oon- 
oerning  the  sentiment  respecting  the  contest  of  said  will ;  that  he 
remained  there  until  March  30^  1891 ;  that  he  interviewed  in  the 
neighborhood  of  fifty  prominent  men  of  Butte,  and  asked  them 
what  they  thought  the  chances  were  for  a  fair  and  impartial 
trial ;  that  with  two  exceptions  each  of  these  persons  advised 
him  that  there  was  a  strong  sentiment  in  the  county,  and  par^ 
ticularly  in  the  town  of  Butte,  in  favor  of  John  A..  Davis  and 
Andrew  J.  Davis,  Jr.,  his  son,  and  against  said  Root  and  Mrs. 
Cummings;  that  these  persons  said  that  John  A.  Davis  was  an 
old  resident  of  Butte,  and  the  favored  brother  of  the  deceased ; 
that  the  deceased  made  most  of  his  money  in  Butte  and  said 
county,  and  that  the  people  of  Butte  would  get  the  benefit  of 
it  in  preference  to  some  outside  place ;  that  Andrew  J.  Davis, 
Jr.,  was  entitled  to  have  the  First  National  Bank  of  Butte; 
that  if  John  A.  Davis  was  successful  in  said  contest,  he  would 
respect  the  wishes  oi  the  people  of  Butte,  and  keep  the  money 
there,  and  that  Butte  would  get  the  benefit  of  it ;  that  if  said 
Boot  and  Mrs.  Cummings  were  successful  in  said  contest,  the 
money  of  the  estate  and  the  proceeds  of  the  property  would  be 
turned  from  Butte,  and  that  Butte  would  be  the  loser. 

That  affiant  at  each  interview  had  severally  requested  these 
persons  to  make  an  affidavit  setting  forth  in  substance  the  above 
facts  and  opinions,  "  but  that  in  each  and  every  instance,  with 
but  two  exceptions,  said  persons  refused  so  to  do,  giving  as  their 
reasons  for  such  refusal  that  they  did  not  desire  to  get  mixed 
up  in  said  matter,  unless  they  were  compelled  to;  that  they 
would  not  do  so  willingly.  That  affiant  interviewed  one  Julian, 
a  reporter  upon  the  Butte  Mining  Journal,  and  that  Julian  made 
the  same  statements  as  the  other  persons ;  that  Julian  refused  to 
make  an  affidavit,  but  said  that  ''  he  did  not  wish  to  willingly 
get  himself  mixed  up  in  the  case;  but  that  if  called  into  court, 
and  made  to  do  so  by  the  judge,  he  would  tell  the  truth,  just  as 
he  had  told  affiant.  That  affiant  visited  during  this  time  the 
following  places  in  Butte:  "Lynoh's  Saloon,  the  Silver  Bow 
Club,  the  Mint  Saloon,  Real  Estate  Office  of  W.  McC.  White, 
Gamer's  Boot  and  Shoe  Store,  D.  M.  Newbro  Drug  Co.  Store, 
and  the  several  hotels  in  the  city  of  Butte;"  and  that  he  met 
'^a  great  many  people,"  who  in  conversations  uttered  the  above 


11  Mont]  In  re  Davis'  Estate.  25 

facts  and  opinions;  that  the  questions  about  the  Davis  estate 
and  said  contest  were  matters  of  general  comment;  and  that 
"only  two  persons  expressed  themselves  otherwise  than  as 
against  the  said  Boot  and  Cnmmings^  and  in  favor  of  John  A. 
Davis  and  Andrew  J.  Davis,  Jr." 

Said  Boot  deposes  that  he  is  a  resident  of  said  Helena,  and, 
in  addition  to  some  of  the  facts  in  the  affidavit  of  said  Freeman, 
sajs  that  said  bank  has  a  large  portion  of  the  money  and  assets 
of  said  estate;  that  said  bank  with  the  exception  of  a  small 
interest  belongs  to  said  estate;  '^and  that  said  bank  does  a  gen- 
eral, large,  and  extensive  buslnesis  in  accommodating  the  mer- 
chants and  businessmen  of  «aid  city  and  county;"  and  that 
the  newspapers  of  Butte  have  been  trying  to  mold  the  minds 
of  the  community  generally  in  favor  of  John  A.  Davis  and 
against  said  contestants  and  non-residents.  The  respondent 
files  the  affidavits  of  John  A.  Davis,  W.  McC.  White,  Luther 
C.  White,  Fred  Wey,  James  Lynch,  Robert  Grix,  Victor  E. 
Goldsmith,  James  W.  Forbis,  George  W.  Irwin,  Boderick  D. 
Leggat,  and  Henry  G.  Valiton.  , 

The  said  clippings  were  published  in  the  Inter-Mountain  and 
Butte  Mining  Journal,  and  are  confined  chiefly  to  comments 
upon  the  action  of  the  court  below  in  appointing  John  A. 
Davis  to  be  the  general  administrator  of  the  estate.  These 
articles,  however,  viewed  as  a  whole,  express  in  positive  and 
forcible  terms  the  same  facts  and  opinions  which  are  stated  in 
the  affidavits  of  Root  and  Freeman.  One  of  them,  which  was 
printed  April  30,  1890,  assumes  to  give  the  views  of  fifteen 
citizens  of  Butte,  who  are  named  by  the  reporter  of  the  Mining 
Journal,  of  the  appointment  of  John  A.  Davis. 

The  affidavits  of  the  respondent  are  made  by  residents  of 
Butte,  and  deny  that  any  bias  or  prejudice  relative  to  the  con- 
test of  said  will  exists  in  Butte  or  the  county  of  Silver  Bow. 
John  A.  Davis  deposes  that  the  articles  were  published  in  the 
newspapers  without  his  knowledge  or  wishes;  and  that  said 
bank  'transacts  only  a  portion  of  the  banking  business  of  said 
city;  and  that  only  a  portion  of  the  business  men  of  the  city 
of  Butte,  and  of  the  county  of  Silver  Bow,  are  customers  of,  or 
have  any  business  with  said  bank,  there  being  four  or  five  other 
banks  doing  business  in  said  city  of  Butte."     The  parties  who 
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were  engaged  in  business  at  the  aforesaid  places  have  contra- 
dicted in  their  affidavits,  respectively,  the  above  statements  of 
Freeman.  Forbis  deposes  that  he  had  an  interview  with  said 
Julian,  and  then  narrates  a  conversation  which  differs  materially 
from  the  report  of  Freeman.  It  is  significant  that  said  Julian 
is  the  only  person  who  is  designated  in  the  affidavit  of  Freem  in 
to  corroborate  his  testimony,  and  that  no  excuse  is  offered  for 
the  failure  to  attempt  to  secure  the  presence  in  court  of  a  num- 
ber of  the  citizens  of  Butte,  and  especially  of  the  two  men  who 
seem  to  have  been  friendly  to  the  contestants.  In  Territory  v. 
ManUm^  suprUy  Chief  Justice  McConnell  in  the  opinion  referred 
to  the  practice  in  deciding  upon  the  proof  of  the  grounds  in  an 
application  for  a  change  of  venue,  and  said :  "  The  court  should 
determine  the  question  from  the  facts  shown,  upon  a  procedure 
for  that  special  purjwse,  either  by  testimony  taken  by  affidavits, 
or  witnesses  called  and  examined  in  open  court,  or  before  the 
judge  at  chambers,  as  the  case  may  be."  It  would  have  been 
the  proper  mode  in  this  proceeding,  when  about  fifty  persons 
were  found  who  refused  to  furnish  their  affidavits,  and  one  party 
was  apparently  testifying  upon  both  sides,  to  have  invoked  the 
process  of  the  court  and  compelled  all  of  them  to  attend  the 
hearing  and  give  their  evidence.  There  might  have  been  added 
to  this  list  of  witnesses  the  names  of  the  editors  and  reporters 
of  the  said  newspapers  who  could  be  questioned  as  to  their 
source  of  information,  and  the  citizens  who  were  interviewed 
April  30,  1890,  according  to  the  Butte  Mining  Journal.  But 
no  effort  of  this  nature  has  been  made.  John  A.  Davis  is 
shown  to  have  had  no  relation  to  the  articles  in  the  said  news- 
papers, and  this  application  rests  upon  the  affidavits  of  Koot 
and  Freeman,  who  are  non-residents  of  the  county  of  Silver 
Bow.  Upon  the  entire  evidence,  and  under  the  practice  which 
has  prevailed  in  the  courts  of  the  Territory  and  State,  we  must 
hold  that  there  has  been  no  abuse  of  judicial  discretion  in  refus- 
ing to  grant  the  motion  upon  the  second  ground. 

It  is  therefore  adjudged  that  the  order  ot  the  court  below  be 

affirmed. 

Affirmed* 
Haewood,  J.,  and  De  Witt,  J.,  concur. 
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Water  Biavr— Appurtenance.— -A,  water  right  aoqaired  and  naed  for  a  beneficial  ll  ^ 
and  neoeeaary  purpose  in  connection  with  realty  is  an  appurtenance  thereto,  f  jg  7^ 
and,  as  such,  passes  with  a  conyeyanoe  of  the  land  unless  expressly  reeeryed 
f^om  the  grant. 

Samjl^ Evidence— I>eclaration  of  appropriation,— In  an  action  to  establish  a  pri-     ^7'"87 
ority  in  a  water  right,  certified  copies  of  the  declarations  of  appropriation,       23     OS 
recorded  prior  to  legislation  requiring  record  of  water  appropriations,  are      ll     ^271 
admissible  as  evidence  tending  to  show  the  intention,  understanding,  and  action        JJ,   j^' 
of  the  original  appropriators  in  relation  to  the  waters  in  dispute. 

SAMK—Eoidenoe. — In  the  case  at  bar  it  appeared  that  plaintiff's  grantors,  who 
were  brothers  and  partners,  farming  jointly,  but  owning  the  land  in  seyeralty, 
liad  used  a  water  right  in  common  for  some  time,  although  the  appropriation 
had  been  made  by  one  of  them ;  that  the  entire  waters  of  the  stream  had  been 
appropriated  at  the  same  time  by  one  of  said  grantors  and  a  third  person  in 
equal  shares;  that  the  grantor  who  made  an  appropriation  had  not  conyeyed  to 
his  brother  any  interest  in  his  one  half  of  the  water.  Held,  that  plaintiff  hay- 
ing succeeded  to  the  interest  of  both  brothers,  it  was  immaterial  what  interest, 
if  any,  had  been  acquired  by  the  one  from  the  other  by  reason  of  their  partner- 
ship relations  and  joint  use  of  the  water,  and  that  the  evidence  was  suiBcient  to 
establish  plaintiff's  right  to  one  half  of  the  waters  of  the  stream. 

Appeal  from  Tenth  Judicial  DiatHcty  Fergus  County. 

Action  to  establish  priority  in  water  right  and  for  an  injunc- 
tion. The  cause  was  tried  before  Benton,  J.  Plaintifi  had 
judgment  below. 

E.  W.  MorrUoriy  and  Wade  &  Blackford,  for  Appellant. 

Does  the  conveyance  of  land  '^  with  all  appurtenances ''  con- 
vey a  water  right  that  is  situated  off  from  the  land  conveyed  ? 
A  water  right  is  real  estate,  and  is  of  the  same  character  and 
grade  as  any  other  real  estate.  {Barldey  v.  Tieteke,  2  Mont.  59.) 
Things  equal  to  their  principal  cannot  pass  as  appurtenant  to  it. 
Land  cannot  be  appurtenant  to  land.  (JDonnell  v.  Humphreys, 
1  Mont.  530.) 

In  a  late  case  the  Supreme  Court  of  Missouri  says:  ^^The 
term  'appurtenance'  conveys  with  it  no  rights  or  interest  in 
property  of  the  grantor  on  other  lands  which  he  owns,  lands 
not  included  in  the  deed  under  which  the  grantor  claims. 
(Leonard  v.  TFAife,  7  Mass.  6;  6  Am.  Dec.  19.)  It  cannot  be 
made  to  include  anything  not  situate  on  the  land  described, 
though  it  belong  to  the  grantor  and  be  used  by  him  in  his  busi* 
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ness/'  {Barrett  v.  BeU,  82  Mo.  110;  52  Am.  Rep.  361;  Frey 
V.  DrahoBj  6  Neb.  1;  29  Am.  Rep.  353;  Gi^rd  v.  Cftcwc,  17 
Mass.  443;  9  Am.  Dec.  161;  Bpaulding  v.  Abbott^  55  N.  H. 
423 ;  Ogdm  v.  Jennings,  62  N.  Y.  526 ;  ^fri  v.  Folk,  47  Cal. 
453;  Otiumwa  Woolen  MiU  Co.  v.  Hawley,  44  Iowa,  57;  24 
Am.  Rep.  719;  Meek  v.  Breckenridge,  29  Ohio  St.  642;  J?taAe- 
tnan  v.  Blakeman,  39  Conn.  320 ;  Pomeroy's  Riparian  Rights, 
§§  57,  58.) 

Where  a  conveyance  is  made  of  a  piece  of  land  ])y  defined 
boundaries,  ^^with  appurtenances,.'  other  land  not  included  in 
the  boundaries  will  not  pass  as  appurtenant  to  the  grant. 
{1  Am.  &  Eng.  Encycl.  of  Law,  p.  641,  tit.  "Appurtenances.") 
The  words  "with  the  appurtenances''  add  nothing  to  the  deed. 
{HtUtemeier  v.  AlbrOy  18  N.  Y.  48.)  A  water  right  is  not  an 
easement  or  servitude.  It  is  to  every  intent  and  purpose  land. 
If  the  water  right  is  situate  upon  the  land  conveyed  it  is 
included  in  the  grant.  This  must  have  been  the  foundation  of 
the  decision  in  the  case  of  Tocher  v.  Jones,  8  Mont.  225.  The 
water  right  appears  to  have  been  located  and  existing  upon  the 
lands  conveyed. 

Massena  BuUard,  for  Respondent. 

The  deed  conveys  to  the  grantee  the  land  described  "with  all 
appurtenances."  This  includes  a  -water  right,  though  not  situ- 
ated upon  the  land  conveyed.  If  the  water  be  used  upon  the 
land  it  is  not  necessary  that  the  entire  ditch,  including  its  source, 
be  within  the  legal  boundaries^of  the  land  conveyed.  (Donnell 
v.  Htimphreya,  1  Mont.  518;  Tudcer  v.  Jones,  8  Mont.  225.) 
The  word  "appurtenances"  is  not  necessary  to  the  conveyance 
of  an  easement.  The  idea  and  definition  of  an  easement  to  real 
estate  granted  is,  a  privilege  off  and  beyond  the  local  bound- 
aries of  the  land  conveyed.  [Cave  v.  Orafts,  53  Cal.  135.)  The 
grant  of  a  mill  carries  with  it  the  use  of  the  water  by  which  it 
is  worked,  apd  all  things  necessarjr  to  its  use.  {Donnell  v. 
Humphreys,  1  Mont.  531,  and  cases  cited.)  This  is  not  a  case 
where  one  piece  of  land  is  appurtenant  to  another  piece  of  land, 
but  it  is  a  ca^  where  a  water  right  and  ditch  are  appurtenant 
to,and  have  been  appropriated  and  used  in  connection  with  and 
for  the  use  and  benefit  of  the  land  conveyed. 
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Harwood,  J. — This  action  was  brought  to  obtain  judgment, 
declaring  plaintiff's  prior  right,  as  against  defendant,  to  the  use 
of  one  half  of  the  waters  of  Dawkins  Creek,  for  the  irrigation  of 
plaintiff's  lands,  described  in  her  complaint,  situate  in  Fergus 
County,  and  for  an  injunction  prohibiting  defendant  from 
further  interference  with  her  alleged  right  to  said  water.  De- 
fendant by  answer  controverted  the  allegations  of  plaintiff's  com- 
plaint, and  set  forth  facts  whereby  he  claimed  to  be  entitled  to 
the  first  use  of  all  of  the  waters  of  said  creek.  A  trial  was  had 
before  the  court  and  a  jury,  wherein  each  party  appeared  and 
introduced  testimony  to  establish  their  respective  claims  to  the 
use  of  said  water  in  controversy.  The  jury  returned  a  verdict 
in  favor  of  plaintiff,  upon  which  judgment  was  rendered  grant- 
ing plaintiff  the  relief  demanded.  This  appeal  was  taken  from 
said  judgment,  as  well  as  from  an  order  overruling  defendant's 
motion  for  a  new  trial,  assigning  errors  of  law  occurring  at  the 
trial,  and  insufficiency  of  the  evidence  to  justify  the  verdict  of 
the  jury. 

It  is  urged  by  counsel  for  appellant  that  the  court  erred  in 
giving  the  jury  an  instruction  to  the  effect  that  a  conveyance  of 
land,  ^'  with  all  appurtenances,"  operated,  without  any  further 
express  grant  of  a  water  right,  to  convey  to  the  grantee  a  water 
right  appropriated,  owned,  and  used  by  the  grantor,  and  neces- 
sary for  the  proper  irrigation  of  the  land  granted.  This 
instruction  is  in  entire  harmony  with  the  law  as  heretofore  de- 
clared by  the  Supreme  Court  of  Montana,  in  the  case  of  Tucker 
V.  Jones,  8  Mont.  225,  supported  by  authorities  there  cited; 
and  we  think  this  holding  is  also  in  harmony  with  the  general 
principles  announced  in  Donnell  v.  HumphreySy  1  Mont.  618. 
After  a  careful  review  of  the  authorities  upon  this  point,  pre- 
sented in  briefs  of  counsel,  we  express  without  hesitation  our 
adherence  to  the  doctrine  that  a  water  right  acquired  and  used 
for  a  beneficial  and  necessary  purpose,  in  connection  with  the 
realty,  is  an  appurtenance  thereto,  and  is  conveyed  as  such  in 
a  grant  of  the  realty,  unless  expressly  reserved  from  the  oper^ 
ation  of  the  grant. 

During  the  progress  of  the  trial  William  Wunderlin  was 
introduced  as  a  witness  on  behalf  of  plaintiff,  and  testified  that 
he  and  J.  B.  Dawkins,  in  the  year  1881,  entered  certain  claims 
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adjacent  to  said  creek,  and  also  appropriated  the  waters  of  said 
creek,  each  appropriating  one  half  thereof;  that  in  February, 
1882,  the  witness  and  said  Dawkins  made  declarations  in  writ- 
ing of  their  res[)ective  claims  and  appropriations  of  said  water, 
and  caused  the  same  to  be  recorded.  A  certified  copy  of  each 
of  said  declarations  was  thereupon  shown  to  the  witness,  and 
by  him  identified  as  copies  of  the  two  declarations  referred  to. 
The  same  were  then  oflTered  in  evidence,  to  which  defendant  ob- 
jected, on  the  ground  that  such  declarations  were  incompetent, 
irrelevant,  and  immaterial,  because  it  appeared  that  the  decla- 
rations were  filed  prior  to  the  passage  of  any  act  requiring  a 
record  of  water  appropriation  to  be  made.  Plaintiff's  counsel 
answered  said  objection,  by  stating  that  the  instruments  were 
offered  to  prove  the  intention  of  the  parties  in  making  their 
appropriations,  and  the  quantity  of  said  water  each  intended  to 
claim.  Thereupon  the  court  admitted  said  declarations,  to 
which  action  of  the  court  defendant  excepted,  and  assigns  the 
same  as  error.  The  plaintiff  claimed  to  be  the  owner  of  one 
half  of  the  waters  of  said  creek  by  virtue  of  the  alleged  appro- 
priation and  use  thereof  by  William  Wunderlin,  and  the  con- 
veyance thereof  afterwards  to  plaintiff.  Defendant  claimed  the 
same  water — that  is,  all  of  the  waters  of  said  creek  —  by  rea- 
son of  the  alleged  appropriation  and  use  thereof  by  J.  B.  Daw- 
kins,  and  the  conveyance,  thereof  to  defendant. 

It  is  therefore  important  to  ascertain  what  were  the  original 
appropriations  made  by  said  Dawkins  and  Wunderlin  as  to 
time  and  quantity  of  appropriation.  It  appears  from  said  dec- 
larations that  the  same  were  sworn  to  and  subscribed,  February 
10,  1882,  by  said  Dawkins  and  William  Wunderlin,  respect- 
ively, before  the  same  notary  public,  and  were  caused  to  be  re- 
corded. It  does  not  appear  which  was  first  recorded.  The 
two  declarations  are  alike  in  terms,  with  the  exceptions  of  the 
name  of  the  declarants,  and  a  reference  to  the  different  branches 
of  said  creek,  the  waters  of  which  are  declared  to  be  claimed  by 
the  subscriber.  Each  claims  one  hundred  and  sixty  inches  of 
the  waters  of  said  creek,  describing  the  creek  as  rising  from  a 
certain  spring,  and  (quoting  from  Dawkins'  declaration)  "run- 
ning thence  in  a  northwesterly  direction  to  section  13,  township 
14  north,  of  range  16  east,  where  it  branches  into  two  distinct 
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streams,  of  which  I  claim  the  upper  one,  or  the  one  running 
in  a  nearly  northerly  direction,  while  the  other  running  in  a 
more  westerly  direction  is  claimed  by  William  Wunderlin." 
The  declaration  signed  and  sworn  to  by  William  Wunderlin 
likewise  describes  said  spring  and  creek,  and  asserts  his  claim 
to  the  waters  of  the  lower  branch,  '^or  the  one  running  in  a 
northwesterly  direction,  while  the  other  one  running  in  a  more 
northerly  direction  is  claimed  by  J.  B.  Dawkins." 

It  is  true  there  was  no  statute  of  Montana  at  the  time  re- 
quiring the  execution  and  recording  oi  a  declaration  of  the 
appropriation  and  claim  of  water  rights.     But  if  parties  vol- 
untarily make,  subscribe,  and  verify  declarations  of  their  re- 
spective claims,  or  appropriations  of  certain  quantities  of  the 
waters  of  a  certain  creek,  the  question  before  us  is  as  to  the  ad- 
missibility of  such  declaration  as  evidence  tending  to  show  the 
intention  of  such  appropriators  as  to  quantity  and  time  of  the 
appropriation,  as  well  as  the  understanding  of  the  parties  re- 
specting each  other's  rights  in  and  to  any  of  the  waters  of  the 
stream  in  question,  if  such  matters  are  explained  by  the  writing 
offered.     We  think  that  character  of  evidence  is  of  the  best  type 
always  preferable  if  it  can  be  had.     The  objection  made  to  the 
introduction  of  those  declarations,  on  the  ground  that  no  stat- 
ute required  the  same  to  be  made,  would  apply  with  equal  force 
to  all  documentary  evidence,  except  in  the  small  number  of 
cases  where  a  statute  requires  that  a  writing  shall  be  made 
upon  the  subject.     It  is  true,  ako,  that  the  making  and  record- 
ing oi  a  declaration  was  not  sufficient  in  itself  to  establish  the 
right  of  declarant  to  the  use  of  the  water  therein  described. 
Such  right  could  only  be  acquired  by  the  actual  appropriation, 
diversion,  and  use  of  a  quantity  of  the  waters  of  the  stream  for 
a  beneficial  and  lawful  purpose.     The  objection  of  defendant  to 
the  introduction  of  said  writings  proceeded  upon  the  ground 
that  it  was  the  actual  appropriation  and  use  of  waters  which 
matured  a  right  thereto,  and  not  the  making  and  recording  of 
a  declaration.     But  the  declarations  were  offered  as  evidence 
tending  to  show  what  the  intention,  understanding,  and  action 
of  the  original  appropriators  was  in  relation  to  the  waters  in 
dispute,  and  for  such  purpose  were  admissible. 
It  is  farther  contended  by  appellant  that  the  evidence  is 
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insufficient  to  justify  the  verdict  of  the  jury.  Under  this 
assignment,  it  is  urged  that  plaintiff  in  her  complaint  allies 
that  she  became  possessed  of  the  right  to  the  first  use  of  one 
half  of  the  waters  of  said  creek  by  conveyance  of  certain  land, 
together  with  said  water  right,  to  her  by  William  Wunderlin ; 
and  that  it  appears  from  the  evidence  that  a  portion  of  said 
waters  claimed  by  plaintiff  was  originally  used  by  one  Joseph 
Wunderlin,  for  the  irrigation  ot  his  laud  adjoining  the  land 
of  the  said  William,  his  brother;  and  therefore  said  William 
owned  only  one  half  of  the  waters  ot  said  creek  used  by  the 
Wunderlin  brothers — that  is  to  say,  one  fourth  of  the  waters 
of  said  stream ;  and  hence  it  is  insisted  that  in  that  particular 
the  verdict  is  not  justified  by  the  evidence.  We  do  not  find, 
from  an  inspection  of  the  record,  that  appellant  is  sustained  in 
this  position.  Plaintiff  sets  forth  in  her  complaint,  in  effect, 
that  she  is  the  owner  of  two  quarter  sections  of  land,  described^ 
one  of  which  she  became  possessed  of  by  grant  from  William 
Wunderlin,  and  that  she  acquired  the  other  by  grapt  from 
Joseph  T.  Wunderlin  and  wife.  Plaintiff  further  alleges  that 
in  the  first  instance  the  one  half  of  the  waters  of  said  stream^ 
which  plaintiff  claims,  was  appropriated  and  diverted  by  said 
William  Wunderlin  onto  the  quarter  section  then  owned  by 
him ;  and  that  afterwards  the  said  water  right  was  conveyed 
to  this  plaintiff  by  said  William  Wunderlin. 

Turning  to  the  evidence  before  us  in  the  record,  we  find,  in 
addition  to  the  documentary  evidence  introduced  by  plaintiff,  that 
both  William  and  Joseph  Wunderlin  were  present  and  testified 
on  behalf  of  plaintiff.  William  testified,  in  effect,  that  in  August^ 
1881,  the  waters  of  said  creek  were  apprdpriated  and  claimed  by 
J.  B.  Dawkins  and  himself,  both  being  settlers  upon  lands  ad- 
joining said  creek;  that  each  of  said  original  appropriators 
claimed  and  diverted  one  half  of  the  waters  of  said  creek,  by 
each  taking  the  waters  of  one  branch  thereof,  whereby  the  said 
waters  were,  and  continued  to  be,  divided  into  two  equal  streams; 
that  "  afterwards  [quoting  from  the  testimony  ot  William],  in 
February,  when  Dr.  Kotwitt  came  along,  we  had  him  make  out 
the  papers,  which  were  put  on  record ;''  referring  to  the  declara- 
tions which  were  considered  above.  William  testified  that  he 
personally  did  the  work  of  excavating  the  ditches  by  which 
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said  portions  of  the  waters  of  the  creek  were  diverted,  both  for 
himself  and  Dawkins,  in  the  first  instance;  that  in  1883  Daw- 
kins  proposed  to  William  that  they  use  the  waters  of  said  creek 
in  common,  and  take  the  water  out  at  any  place  either  desired, 
up  the  creek ;  and  that  either  might  use  all  of  the  water  when 
the  other  was  not  in  need  of  his  proportion  thereof;  to  which 
proposition  William  consented.     This  witness  further  testified 
that  he  and  his  brother  Joseph  ^'  were  partners,  and  what  one 
had  the  other  had ; "  that  he  caused  the  waters  of  said  creek  to 
run  through  his  ditches  onto  his  land,  and  also  onto  adjoining 
land  belonging  to  his  brother  Joseph ;  that  both  said  brothers 
were  interested  in  the  second  ditch  made  by  them.     Joseph 
Wunderlin  testified  that  in  1883  he  used  one  half  of  the  waters 
of  said  creek  on  his  brother's  land ;  that  he  used  said  water  in 
1884,  in  the  upper  ditch,  and  it  ran  down  through  his  garden, 
and  spread  out  over  his  brother's  land,  and  over  his  own  land. 
He  also  testified  that  he  and  his  brother  William  were  partners. 
Upon  this  evidence  it  is  insisted  by  appellant  that,  if  any  claim 
to  any  portion  of  the  waters  of  said  creek  was  proved  in  favor 
of  said  William  Wunderlin,  it  was  a  claim  or  right,  not  to  one 
half  of  the  waters  of  said  stream,  but  to  a  common  partnership 
interest  with  his  brother  Joseph  in  one  half  of  the  said  waters. 
As  before  observed,  the  plaintiff's  complaint   alleges   her 
ownership  of  two  quarter-sections  ot  land  acquired  by  grant 
from  said  Wunderlin  brothers.     It  was  these  two  quarter-sec- 
tions which  are  referred  to  in  the  evidence  as  the  land  of  Wil- 
liam and  Joseph  Wunderlin.     It  appears  from  the  record  that 
said  brothers  held  their  lands  severally,  but  farmed  jointly,  and 
otherwise  had  their  interests  in  common.     It  does  not  appear 
in  the  record  that  William  at  any  time  conveyed  to  his  brother 
Joseph  any  interest  in  the  one  half  of  the  water  of  said  stream, 
which  it  is  alleged,  and  the  evidence  tends  to  prove,  was  origi- 
nally appropriated  by  William;  but  it  is  shown  that  William 
and  Joseph,  during  some  time,  used  said*  water  in  common. 
Now,  it  is  neither  possible,  nor  is  it  necessary  in  this  action,  to 
ascertain  what,  it  any,  interest  Joseph  may  have  acquired  in  the 
waters  ot  said  creek  appropriated  by  William,  by  reason  of  the 
partnership  relation  of  said  brothers  in  the  use  of  said  water 
for  the  reason  that  plaintifl  succeeded  by  grant  to  the  interests 
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of  both  said  brothers  by  purchase  of  their  lands  and  water  right 
which  attached  as  an  appurtenance  thereto;  all  of  which  is  set 
forth  in  plaintiff's  complaint  and  covered  by  the  evidence 
introduced. 

We  have  carefully  considered  all  specifications  presented 
wherein  it  is  claimed  by  appellant's  counsel  that  the  evidence 
is  insufficient  to  justify  the  verdict,  and  find  not  only  that  there 
is  ample  testimony  upon  these  points,  but  that  the  testimony  is 
of  a  very  satisfactory  character,  both  documentary  and  parol, 
so  far  as  can  be  judged  from  this  record.  It  is  true  there  is  a 
marked  disagreement  of  witnesses  on  behalf  of  the  respective 
parties  upon  certain  points,  but  in  this  conflict  the  jury  found 
where  the  preponderance  was,  which  is  the  especial  province  of 
a  jury  in  such  cases;  and  it  is  a  well-established  rule  that  this 
court  will  not  disturb  a  verdict  on  the  alleged  ground  of  in- 
sufficiency of  evidence,  where  such  verdict  is  supported  by  sub- 
stantial testimony,  although  there  is  conflicting  testimony  as  to 
facts  which  the  jury  must  find  in  order  to  arrive  at  a  verdict. 
We  find  no  error  in  the  record. 

It  is  therefore  ordered  that  the  judgment  and  order  over- 
ruling appellant's  motion  for  new  trial  be  affirmed,  with  costs. 
Judgment  affirmed. 

AffiiinedL 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


SWEENEY,    Eespondent,    v.    GREAT    FALLS    AND 
CANADA  RAILWAY  COMPANY,  Appellant. 

[ArgaedJane  29, 189L    Decided  July  18, 1891.] 

Pbaotice— iV«o  trial— Hearing  of  motion.— It  is  error  for  the  trial  oonrt  to  re- 
fuse to  hear  a  motion  for  a  new  trial  upon  the  objection  of  the  respondent  that 
the  statement  was  not  senred  within  the  time  contemplated  by  a  stipalation 
of  the  parties,  as  the  moying  party  is  entitled  to  a  mling  npon  his  motion  upon 
the  basis  on  which  it  is  presented,  althoagh  snch  objection  would  be  fatal  to 
motion  when  heard. 

Appeal  from  Eighth  Judicial  District,  Cascade  County. 

Defendant's  motion  for  a  new  trial  was  denied  a  hearing  by 
Benton,  J. 
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Statement  of  facts,  prepared  by  the  judge  delivering  the  35     42i| 
opinion. 

On  a  trial  of  this  case  January  27,  1891,  a  verdict  was  re- 
turned in  favor  of  plaintiff,  on  which  a  judgment  on  the  same 
day  was  entered  for  plaintiff  against  defendent  for  seven  thou- 
sand five  hundred  dollars.  On  February  2,  1891,  the  defend- 
ant filed  and  served  its  notice  of  intention  to  move  for  a  new 
trial.  On  the  3d  of  February,  1891,  the  following  stipulation 
was  entered  into  in  open  court  between  the  counsel  for  the  re- 
spective parties:  '^Stipulated  by  attorneys  Taylor  and  Pigott 
that  defendant  have  until  April  1st  to  make  and  serve  state- 
ment and  bring  on  motion  for  a  new  trial."  Taylor  was  at- 
torney for  defendant  and  Pigott  for  plaintiff.  On  March  31st 
defendant  filed  with  the  clerk,  and  served  on  the  plaintiff's 
attorneys,  his  statement  on  motion  for  a  new  trial.  April  Ist, 
in  open  court,  defendant  presented  the  statement  to  the  judge, 
and  asked  that  it  be  settled,  and  the  motion  for  a  new  trial  be 
heard.  To  this  the  plaintiff  objected,  on  the  ground  that  serv- 
ice was  not  had  upon  him  in  time  to  bring  said  cause  to  a  hear- 
ing on  April  1st,  as  contemplated  by  the  stipulation.  The 
application  to  settle  the  statement  was  denied,  and  the  court 
also  refused  to  hear  the  motion  for  the  new  trial  for  the  reason 
set  forth  in  the  plaintiff's  objection.  Defendant  offered  and 
moved  the  court  to  extend  the  time  to  enable  plaintiff  to  pre- 
pare and  serve  amendments  to  the  statement,  and  to  extend  the 
time  for  settling  the  statement  and  hearing  the  motion.  The 
court  held  that  the  defendant  had  not  complied  with  the  stipu- 
lation, in  that  he  had  served  and  filed  the  statement  on  March 
31st,  and  called  up  the  motion  on  April  1st,  and  that  on  ac- 
count thereof,  and  of  the  said  stipulation,  the  court  had  no 
jurisdiction  or  authority  to  extend  the  time  or  pass  upon  the 
motion.  Afterwards,  on  April  11th,  ten  days  having  expired 
since  the  statement  was  served  on  plaintiff,  and  no  amendments 
being  served,  the  judge  settled  the  statement,  and  certified  it. 
On  April  20th,  five  days'  notice  having  been  given  to  plaintiff, 
the  defendant  brought  his  motion  for  a  new  trial  before  the 
court,  and  moved  that  the  same  be  heard;  upon  which  the 
court  made  the  following  order:  "That  the  motion  for  a  new 
trial  be  denied  a  hearing  on  the  ground  that  February  3,  1891, 
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it;  was  stipulated  that  such  motion  should  be  heard  April  Ist.'^ 
Defendant  appeals  from  the  order  of  the  court  of  April  Ist, 
refusing  to  hear  his  motion  for  a  new  trial,  and  also  from  the 
order  of  April  20th9  refusing  to  hear  such  motion. 

W.  A.  Barr,  and  Geo.  W,  Taylor,  for  Appellant. 

Baum  &  Bishop,  for  Respondent. 

De  Witt,  J, — It  api>ears  that  the  respondent  made  objec- 
tions to  the  time  of  serving  the  statement  on  motion  for  a  new 
trial,  and  to  the  hearing  of  the  motion.  The  court  wholly 
refused  to  hear  the  motion.     This  was  not  the  proper  practice. 

In  Quivey  v.  Gambert,  32  Cal.  309,  the  court  says :  "A  party 
moving  for  a  new  trial  is  entitled  to  a  ruling  upon  his  motion 
upon  the  basis  upon  which  he  presents  it,  in  order  that  he  may 
have  and  enjoy  unembarrassed  his  right  of  appeal  to  this  court. 
If  his  notice  or  statement  has  not  been  served  or  filed  within 
time,  that  is  a  good  reason  why  his  motion  should  be  denied 
when  finally  brought  to  hearing,  but,  under  the  method  of  pro- 
cedure prescribed  by  the  Code,  it  is  not  intended  that  the  record 
upon  which  the  motion  is  made  may  be  first  stricken  out,  and 
the  motion  then  denied.  Such  a  course  is,  in  effect,  a  denial  of 
any  hearing  upon  the  motion,  and  of  an  appeal  to  this  court 

where  an  appeal  is  given If  the  notice  and  statement, 

or  either  of  them,  is  not  filed  within  time,  he  [respondent]  may 
safely  rely  upon  such  facts  as  fatal  to  the  motion,  when  brought 
to  a  hearing.  If,  however,  as  is  generally  the  case,  there  is  some 
doubt  as  to  whether  they  are  within  time,  and  he  does  not  desire 
to  take  any  risk,  he  may  propose  amendments  without  waiving 
his  right  to  object  that  they  are  not  within  time,  by  a  simple 
preface  that  he  does  so  without  prejudice  to  his  right  to  object 
at  the  hearing  to  the  notice  or  statement  upon  those  grounds. 
By  so  doing  he  waives  nothing.  On  the  contrary,  he  preserves 
all  his  rights  in  the  premises.  The  court  will  then  proceed  to 
settle  the  statement,  and  at  the  hearing  pass  upon  the  objections 
so  reserved.  If  the  motion  is  denied,  an  appeal  can  be  taken 
to  this  court,  where  the  whole  matter  can  be  reviewed  upon  the 
record  upon  which  the  court  below  heard  the  motion.  Such  is 
the  plain  and  obvious  course  prescribed  by  the  statute,  and  no 
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departare  from  it  can  be  indulged,  without^  as  we  have  seen, 
mischievoas  if  not  absurd  results.'^ 

In  Lucas  v.  Marymlle,  44  Cal.  21 2,  we  find:  ''In  the  case 
of  Quivey  v.  Oambert,  it  was  held  that  it  was  not  good  practice 
to  strike  from  the  files  a  proposed  statement  on  motion  for  a 
new  trial,  upon  the  ground  that  the  right  to  move  had  been 
waived  or  lost,  but  that  objections  to  the  right  ot  the  moving 
party  to  be  heard  upon  the  motion  should  be  made  at  the  hear- 
ing; and  the  rule  in  this  respect,  indicated  in  that  case,  has 
since  then  been  followed  in  this  court/' 

Mr.  Hajne,  in  commenting  upon  these  cases,  adds:  ''The 
objection  that  the  proposed  statement  was  not  in  time  must  be 
reserved  before  proposing  amendments ;  if  not,  it  is  waived,  and 
cannot  afterwards  be  made,  either  on  motion  to  strike  out  the 
statement  or  in  any  other  manner.  When  reserved,  the  objec- 
tion must  (if  not  sustained  at  the  settlement)  be  incorporated 
in  the  settled  statement,  together  with  the  matter  in  its  support. 
If  it  be  not  so  incorporated,  the  presumption  is  that  the  proposed 
statement  was  in  time,  and  that  all  the  proceedings  in  its  prepa- 
ration were  regular.  This  presumption  is  conclusive;  for  the 
statement,  when  certified  and  filed  like  other  records,  imports 
absolute  verity,  and  cannot  be  contradicted  or  added  to  by  afii- 
davits  upon  a  motion  to  dismiss,  or  in  any  other  manner.  The 
objection  must  therefore  be  apparent  upon  the  face  of  the  state- 
ment itself;  and,  if  so  apparent,  it  is  manifest  that  it  may  be 
urged  as  a  reason  why  the  motion  for  a  new  trial  should  be 
denied,  both  in  the  lower  court  on  the  hearing  of  the  motion, 
and  in  the  Supreme  Court  on  appeal  from  the  order  granting 
or  refusing  a  new  trial.  This  being  the  case,  the  inauguration 
ot  a  separate  line  of  proceedings  by  a  separate  motion  to  strike 
out  the  statement,  or  a  motion  to  dismiss  the  motion  for  a  new 
trial,  is  not  only  utterly  useless,  but  is  open  to  the  very  grave 
objection  of  involving  two  appeals  before  the  motion  for  a  new 
trial  can  get  to  the  Supreme  Court.'' 

If  it  be  improper  to  strike  out  a  statement,  or  to  dismiss  the 
motion  for  a  new  trial,  and  if  the  moving  party  is  entitled  to 
a  hearing  of  his  motion,  the  District  Court  in  the  case  at  bar 
certainly  erred  in  refusing  to  hear  appellant's  motion.  The 
eoart  should  have  heard  any  objections  that  the  plaintiff  might 
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offer  to  the  proposed  statementy  and  incorporated  the  same  in 
the  statement.  A  record  of  the  whole  matter  would  have  then 
been  preserved  for  the  review  of  this  court  on  appeal.  It  ap- 
pears from  this  record  that  the  judge  below  settled  the  statement. 
It  is  therefore  now  ordered  that  the  order  of  the  District 
Court  refusing  to  hear  the  motion  for  a  new  trial  be  reversed, 
and  the  case  is  remanded  to  that  court^  with  directions  to  hear 
and  determine  that  motion.  There  is  also  before  us  an  appeal 
from  the  judgment.  We  will  not  pass  upon  that  appeal  until 
the  District  Court  has  opportunity  to  decide  the  motion  for  a 
new  trial  in  accordance  with  the  views  above  expressed. 

ReveraecL 
Blake^  C.  J.,  and  Harwood,  J.,  concur. 
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PENDLETON,  Appellant,  v.  COWLING  et  al.,  Re- 

SPONDENT8. 
[Argned  June  18.  1891.    Decided  July  20,  1891.] 

Decisions  or  the  Supbems  Coubt  of  the  United  States-^ Enabling  Aci,—The 
decisioDB  of  the  Supreme  Court  of  the  United  States  are  not  controlling  upon 
the  Supreme  Court  of  this  State  in  the  decision  of  a  case,  which,  at  the  time  of 
its  commencement  in  the  courts  of  the  Territory,  was  appealable  to  the  Supreme 
Court  of  the  United  States,  as  under  section  22  of  the  Enabling  Act  of  Congress 
of  February  22, 1889,  prescribing  the  right  of  appeal  upon  admission  of  the  State 
into  the  Union,  a  judgment  of  the  State  Supreme  Court  is  not  reviewable  by  the 
Supreme  Court  of  the  United  States. 

Tbubt— DecZararton  of  trust— Liability  of  henfficiary —Vendor  and  vendee. — In 
the  case  at  bar  the  purchaser  of  real  estate  executed  notes,  secured  by  a  deed 
of  trust,  for  the  balance  of  the  purchase  price,  and  then  oonyeyed  the  premises 
to  a  third  party,  the  deed  providing  that  the  conveyance  was  subject  to  the 
above-mentioned  deed  of  trust,  and  that  "all  of  said  notes  and  tide  interest 
thereon  the  grantee  assumes  and  agrees  to  pay."  It  appeared  that,  while  such 
third  party  had  taken  the  conveyance  in  his  own  name,  he  and  two  others  had 
purchased  the  premises  together,  and  that  he  had  executed  a  declaration  of  trust 
to  the  others  reciting  such  fact,  defining  their  respective  interests,  and  declaring 
that  the  conveyance  had  been  so  made  to  such  third  party  for  their  mutual 
benefit  and  convenience  and  to  facilitate  the  sale  of  the  premises.  In  an  action 
brought  by  the  payee  of  the  notes,  Tield,  that  the  recitals  of  the  last  mentioned 
deed  and  declaration  of  trost  did  not  create  a  personal  liability  on  the  part  of 
the  beneficiaries  thereof. 

Appeal  from  First  Judicial  District,  Lewis  and  Qarke  Ccnmdy. 

Action  on  promissory  notes,  the  payment  of  which  was  al- 
lied to  have  been  assumed  by  defendants  Shober  and  Adams  by 
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virtue  of  their  acceptance  of  a  declaration  of  trust.     Their  de- 
murrer to  the  complaint  was  sustained  bj  Hunt^  J. 

McCkmneU  &  Clayhergj  for  Appellant. 

The  main  question  to  be  determined  is^  can  a  mortgagee  main- 
tain an  action  against  the  grantee  of  his  mortgagor,  who  has 
assumed  the  payment  of  the  mortgage  as  a  part  of  the  consider- 
ation of  the  purchase  of  the  equity  of  redemption?  "The  ele- 
ment which  lies  at  the  bottom  of  the  assumption  of  payment 
of  a  mortgage  debt  by  the  grantee,  and  which  alone  gives  it 
eflBcacy  according  to  the  theory  held  by  some  courts,  is  the  fact 
that  the  mortgage  debt  is  included  in  the  purchase  price  as  a 
constituent  part  thereof,  and  the  grantee  actually  applies  or 
secures  to  his  grantor  only  the  balance  of  the  gross  price  afler 
deducting  such  net  price."  (Strong  v.  Converse,  8  Allen,  567; 
85  Am.  Dec.  732;  Drury  v.  Dremont  etc.  Co.  13  Allen,  168, 
171;  Trotter  v.  Hughesy  12  N.  Y.  74;  Binm  v.  Paige,  1  Abb. 
N.  Y.  App.  138;  CoUina  v.  Rmoe,  1  Abb.  N.  C.  97;  Stebbina 
V.  Hill,  29  Barb.  524;  Miller  v.  Thompson,  34  Mich.  10;  Dunn 
V.  Rodgers,  43  111.  260;  Pomeroy's  Equity  Jurisprudence, 
§  1206,  and  notes.)  When  a  deed  executed  by  the  grantor  con- 
tains a  clause  sufi5ciently  showing  such  intent,  the  acceptance 
thereof  by  the  grantee  consummates  the  assumption  and  creates 
a  personal  liability  on  his  part,  which  inures  to  the  benefit  of  the 
mortgagee,  as  though  he  had  himself  executed  the  deed.  When 
grantee  thus  assumes  payment  of  the  debt  as  a  part  of  the  pur- 
chase price,  the  lands  in  his  hands  is  not  only  made  the  prin- 
cipal fund  for  payment  of  the  debt,  but  he  himself  becomes 
personally  liable  to  the  mortgagee  or  other  holder  of  the  mort- 
gage, and  as  between  the  mortgagor  and  the  grantee,  the  grantee 
becomes  the  principal  debtor,  primarily  liable  for  the  debt,  and 
the  mortgagor  becomes  surety  with  all  the  consequences  flowing 
from  the  suretyship.  {Converse  v.  Coolcy  8  Vt.  164;  CuHis  v. 
Tyler,  9  Paige,  432,  435;  Halsey  v.  Reed,  9  Paige,  446,  451; 
King  v.  Whiiely,  10  Paige,  465,  and  note;  Burr  v.  Beers,  24 
N.  Y.  178;  80  Am.  Dec.  327;  Atlantio  Dock  Co.  v.  Leavitt,  54 
N.  Y.  35;  13  Am.  Rep.  556;  Ricard  v.  Sanderson,  41  N.  Y. 
179;  SpauLding  v.  Hallenbeck,  35  N.  Y.  204;  39  Barb.  79; 
Trotter  v.  Hughes,  12  N.  Y.  74,  78;  62  Am.  Dec.  137;  Huyler^s 
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-EcV«  V.  Atwood,  26  N.  J.  Eq.  505 ;  Lenning's  Estate,  52  Pa.  St. 
135,  138;  Hoff's  Appeal,  24  Pa.  St.  200;  Miller  v.  Thompson, 
34  Mich.  10 ;  Orawford  v.  Edwards,  33  Mich.  354 ;  Bishop  v. 
Douglass,  25  Wis.  696;  Thompson  v.  Bertram,  14  Iowa,  476; 
Oorbett  v.  Walerman,  11  Iowa,  86;  Dean  v.  WaUcer,  107  111. 
540 ;  47  Am.  Rep.  467 ;  Heim  v.  Vogel,  69  Mo.  529 ;  FUzgerald 
V.  Barker,  70  Mo.  687 ;  85  Mo.  13.)  Where  the  deed  is  silent 
as  to  the  assumption  of  payment  of  the  mortgage  debt  by  the 
grantee,  and  such  assumption  was  made,  it  may  be  shown  by  a 
parol  promise,  and  creates  a  personal  liability  on  the  part  of 
the  grantee.  {Sbrohauer  v.  VoUz,  42  Mich.  444 ;  Drury  v.  Ire- 
morU  etc.  Oo.  13  Allen,  168;  Bowen  v.  Kurtz,  37  Iowa,  239; 
BoUes  V.  Beach,  22  N.  J.  L.  680;  53  Am.  Dec.  263.)  "As 
between  the  mortgagee  and  the  grantee,  although  he  may  treat 
both  the  grantee  and  the  mortgagor  as  debtors,  and  may  enforce 
the  liability  against  either,  still,  after  receiving  notice  of  the 
assumption,  he  is  bound  to  recognize  the  condition  of  the  surety- 
ship, and  to  respect  the  rights  of  the  surety  unless  he  has  subse- 
quent dealings  with  them."  (Oalvo  v.  Davies,  73  N.  Y.  211, 
215;  29  Am.  Rep.  130;  MarshaU  v.  Davies,  78  N.  Y.  414,  420, 
421;  Ayera  v.  Dixon,  78  N.  Y.  318,  322;  Thorp  v.  Keohik  etc, 
Co.  48  N.  Y.  253;  3  Pomeroy's  Equity  Jurisprudence,  p.  192, 
n.  1.) 

The  execution  of  the  deed  by  Cowling  to  Towner,  and  its  ac- 
ceptance by  Towner,  binds  Towner  as  effectually  as  if  the  deed 
had  been  signed  ifiier  partes.  {Trotter  v.  Hughes,  12  N.  Y.  74; 
62  Am.  Dec.  137;  Dean  v.  Walker,  107  111.  544;  47  Am.  Rep. 
467;  Edwards  v.  Crawford,  33  Mich.  354.)  If,  then,  Towner, 
as  grantee  of  the  deed,  having  accepted  it,  and  having  entered 
into  a  contract  with  his  co-defendants  Shober  and  Adams  for 
the  joint  purchase  of  said  land,  each  to  be  interested  to  the  ex- 
tent that  he  contributes  of  his  means  towards  the  payment, 
Towner  holds  as  trustee  for  Shober  and  Adams  to  the  extent 
that  they  so  contributed  to  pay  for  said  land.  The  contract 
was  made  in  the  State  of  Missouri.  The  law  of  Missouri  pro- 
vides that  "  all  declarations  or  creations  of  trust  or  confidences 
in  any  lands,  tenements,  and  hereditaments  shall  be  manifested 
and  proved  by  some  writing  signed  by  the  party  who  is  by  law 
able  to  declare  the  trust,''  eta 
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There  is  no  conflict  in  the  decisions  of  the  Supreme  Court  of 
Missouri  on  this  subject.  In  the  case  of  FUzgercUd  v.  Barkery 
70  Mo.  687,  the  Supreme  Court  of  Missouri  holds,  that  **  it  is 
.  well  established  in  this  State,  that  a  party  for  whose  benefit  a 
stipulation  in  a  simple  contract  is  made  may  maintain  a  suit  on 
such  stipulation  in  his  own  naqae.''  Also  in  the  case  of  Heim 
V.  Vogdy  69  Mo.  629,  it  was  directly  decided  that  "when 
a  grantee  accepts  a  deed-poll  containing  a  statement  that  the 
land  conveyed  is  subject  to  a  mortgage,  which  the  grantee  as- 
sumes and  agrees  to  pay,  a  promise  with  the  grantee  for  the 
benefit  of  the  mortgagor  is  implied  therefrom,  and  the  grantee 
thereby  becomes  personally  liable  to  the  mortgagee  for  the  raort^ 
gage  debt."  As  bearing  upon  these  questions,  see  the  following 
cases  decided  in  the  Supreme  Court  of  Missouri:  Meyer  v. 
Lowdlj  44  Mo.  328;  Flanagan  v.  HtUehinsony  47  Mo.  237; 
Hogers  v.  Goanelly  61  Mo.  466;  Schuster  v.  Kansas  (My  etc. 
JB.  R.  Co.  60  Mo.  290 ;  Oress  v.  BlodgeUy  64  Mo.  449 ;  Fiiz- 
gerald  v.  Barker,  13  Mo.  App.  195;  S.  C.  85  Mo.  13;  S.  C.  96 
Mo.  661 ;  9  Am.  St.  Rep.  376. 

The  combined  effect  of  Cowling^s  deed  to  Towner,  and  his  ac- 
ceptance of  the  same  by  Shober  and  Adams,  creates  an  interest 
in  the  land  sold  and  vests  the  same  in  Shober  and  Adams,  as 
the  cestui  que  trusty  of  which  Towner  is  the  trustee,  and  takes 
the  whole  of  the  transaction  out  of  the  Statute  of  Frauds.  They 
would  have  been  able,  if  the  venture  had  been  a  successful  one, 
by  suit  to  have  compelled  Towner  to  account  to  them  for  their 
share  of  the  proceeds  of  the  sale  of  said  land.  Then  there  is 
DO  reason  why  they  should  not  be  held  responsible  for  their 
promise  to  pay  the  notes  which  was  a  part  of  the  consideration, 
and  which  they  expressly  agreed  to  pay.  It  is  not  necessary 
that  this  agreement  to  pay  these  notes  should  have  been  in 
writing. 

Toole  &  WaUacey  and  Shober  &  AdamSy  for  Respondents. 

The  plaintiff  is  not  the  real  party  in  interest,  and  cannot  sue 
on  the  contract  between  the  mortgagor  and  his  grantees.  It 
was  not  made  for  his  benefit;  he  never  had  adopted  it;  there 
was  no  mutuality  or  binding  force  in  it  as  to  him,  and  he  has 
not  changed  his  condition  upon  the  strength  of  it;  nor  has  the 
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mortgagee  become  insolvent,  or  anything  occurred  to  give  him 
either  a  legal  or  equitable  cause  of  action.  {James  v.  Day^  37 
Iowa,  164;  Willard  v.  Wood,  135  U.  8.  313;  National  Bank 
V.  Grand  Lodge,  98  U.  S.  123;  Keller  v.  Ashford,  133  U.  S», 
620,  et  seq.;  Q'owell  v.  HoapUaly  27  N.  J.  Eq.  665;  Orowell  v. 
Cunw,  27  N.  J.  Eq.  152;  Biddd  v.  Brizzolaro,  64  Cal.  354; 
Bishop  on  Contracts  [ed.  1891],  1220;  Johnson  v.  Zink,  51 
N.  Y.  333.)  The  decisions  in  Missouri  are  conflicting  on  this 
subject.  {Mason  v.  Bamardy  36  Mo.  384 ;  Thornton  v.  Smith, 
7  Mo.  86.)  Those  decisions  which  sustain  the  right  of  the 
mortgagee  to  maintain  an  action  at  law  against  the  grantee  in 
such  a  deed  (and  they  are  but  few  in  number)  do  so  on  the 
theory  that  the  express  covenant  to  the  grantor  constitutes  as' 
well  an  implied  contract  with  the  mortgagee,  i.  e.,  that  the 
mortgagee  as  the  real  beneficiary  assumes  the  attitude  of  a 
party  to  the  contract,  and  that  therefore  by  operation  of  law 
a  contract  relation  arises  between  himself  and  the  grantee. 
The  great  mass  ot  decided  cases,  as  well  as  of  those  cited  by 
appellant,  deny  the  right  of  the  mortgagee  to  recover  in  a  suit 
at  law  as  upon  the  contract,  and  also  deny  that  there  is  any 
direct  or  indirect  obligation  enforceable  in  equity,  and  though 
permitting  a  recovery  under  certain  circumstances  in  equity, 
they  base  it  upon  these  grounds:  First.  As  between  mort- 
gagee and  mortgagor,  the  latter  is  always  as  well  afler  as  be- 
fore the  execution  of  the  deed  the  direct  debtor.  Second,  As 
between  the  mortgagor  and  his  grantee,  only  the  latter  has 
become  principal  debtor,  the  former  a  mere  surety.  Third. 
The  mortgagee  failing  to  collect  on  the  legal  obligation  of  his 
direct  debtor,  and  being  thus  placed  where  he  must  otherwise  lose 
his  debt,  will  be  |)ermitted  in  equity,  under  these  circumstances 
alone,  to  avail  himself  of  all  securities  (among  others  this  cove- 
nant) which  his  debtor  in  his  relation  of  surety  to  the  grantee 
in  the  deed  may  have  taken  for  his  own  protection.  This 
privilege  extended  to  the  mortgagee  in  equity  ft  a  mere  privi- 
lege, and  will  never  be  granted  except  on  necessity  to  prevent 
loss  of  the  debt,  and  this  necessity  involves  the  utter  inef- 
ficiency of  legal  remedies  against  his  direct  debtor. 

The  law  of  the  forum  and  not  that  of  the  place  of  contract 
controls  the  remedy  in  this  case,     {Keller  v.  Ashford,  133  U.  S* 
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610.)  This  suit  was  brought  while  Montana  was  a  Territory, 
and  under  such  circumstances  that  the  Supreme  Court  oi  the 
United  States  was  a  court  of  last  resort.  Its  decisions  were 
controlling.  This  is  all  that  the  parties  litigant  could  then  ex- 
pect, and  there  would  seem  to  be  no  good  reason  why  the  de- 
cisions of  that  court  should  not  prevail.  The  law  of  the  former 
obtaining  in  such  cases  at  the  time  should  be  respected  now, 
unless  there  is  reason  for  not  doing  so.  No  legislation  has  been 
had  necessitating  any  change,  and  this  case,  in  so  far  as  anything 
before  it  is  concerned,  stands  as  if  the  entire  rights  of  the  parties 
were  to  be  determined  as  they  would  have  been  determined  had 
Montana  not  become  a  State.  The  transition  from  a  territorial 
condition  to  statehood  shovM  make  no  difference  in  this  matter, 
and  it  is  even  questionable  whether  it  could  under  the  laws 
applicable  thereto.  Whether  the  case  is  not  appealable  to  that 
court  is  an  open  question.  But  assuming  that  it  is  not,  we  in- 
sist that  the  decisions  of  that. court  should  control  under  the 
policy  announced  in  SiUlivan  v.  Oity  of  Helena,  10  Mont.  134. 
It  will  be  seen  that  Keller  v.  Ashford,  133  U.  S.  supa,  was  a 
'  suit  in  equity,  and  the  court  there  decided  that  an  adoption  ot 
the  contract  between  the  mortgagor  and  his  grantee,  whereby 
such  grantee  as  a  part  of  the  consideration  in  the  purchase 
agreed  to  pay  the  mortgagee  his  mortgage  debt,  is  necessary  to 
support  an  action  either  in  law  or  equity  by  the  mortgagee 
against  such  grantee.  There  is  no  averment  in  this  complaint 
that  the  plaintifi  had  adopted  the  contract  narrated  by  him,  so 
as  to  identify  him  with  it  in  any  way,  and  thereby  give  rise  to 
a  cause  of  action,  either  legal  or  equitable.  The  court  says: 
"  In  equity,  as  at  law,  the  contract  of  the  purchaser  to  pay  the 
mortgage  being  made  with  the  mortgagor,  and  f(yr  his  benefit 
(mly,  creates  no  direct  obligation  oi  the  purchaser  to  the  mort- 
gagee." Here  in  this  action  to  recover  a  money  judgment  alone, 
without  asking  any  other  relief,  plaintifi  relies  upon  a  narration 
of  the  above  facfe,  as  being  sufficient  to  support  his  action.  The 
Supreme  Court  of  the  United  States,  in  the  case  from  which  the 
quotation  is  made,  also  in  Willard  v.  Wood,  135  U.  S.,  and 
liaUanal  Bank  v.  Grand  Lodge,  98  U.  S.  supra,  and  Oragin 
V.  Lovell,  109  U.  S.  194,  and  in  Keller  v.  Ashford,  from 
which  we  quote  above,  adopts  the  language  of  Justice  Depue, 
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in  which  he  says:  ^^The  equity  in  which  his  relief  depends  is 
the  right  of  the  mortgagor  against  his  grantee,  to  which  he  is 
f)ermitted  to  succeed  by  subditiUing  himself  in  the  place  of  the 
mortgagor/'  In  the  case  at  bar,  instead  of  setting  up  such  a 
substitution,  both  mortgagor  and  his  grantee  are  sued,  and  the 
right  to  recover  based  purely  and  simply  upon  plaintiff's  rights 
in  the  contract  between  the  mortgagor  and  his  grantee,  on  ac- 
count of  being  mortgagee;  while  the  decisions  say,  under  such 
condition  of  things,  he  is  a  stranger  to  such  contract,  not  the 
beneffciary,  and  cannot  sue  either  in  law  or  equity. 

Blake,  C.  J. — This  action  was  commenced  October  17, 
1889,  by  Pendleton,  the  plaintiff  and  appellant,  against  Cow- 
ling, Towner,  Shober,  and  Adams,  to  recover  the  amount  of  the 
principal  and  interest  of  certain  promissory  notes.  The  court 
below  sustained,  December  30,  1890,  the  demurrer  of  Shober 
and  Adams  to  the  second  amended  complaint,  and,  upon  the 
election  of  the  plaintiff  to  abide  by  his  pleadings,  entered  judg- 
ment for  said  defendants  for  their  costs. 

We  are  required  to  review  this  ruling,  and  the  material  facts 
should  be  fully  stated.  It  appears  that  Pendleton  owned,  April 
7,  1887,  a  certain  tract  of  land  in  the  county  of  Jackson,  State 
ot  Missouri,  and  then  sold  it  to  Cowling  for  the  sum  of  $91,000, 
of  which  the  sura  of  $31,000  was  paid  in  cash.  Cowling  exe- 
cuted to  Pendleton  three  promissory  notes,  of  $20,000  each,  for 
the  remainder  of  the  purchase  price,  which  were  due,  respect- 
ively, in  one,  two,  and  three  years  from  such  date,  with  interest 
at  the  rate  of  eight  per  cent  per  annum,  and  were  signed  by  T. 
F.  Sueding,  as  security  for  Cowling.  Pendleton  then  delivered 
to  Cowling  a  warranty  deed  tor  the  land,  which  was  recorded 
April  7,  1887,  in  said  county  of  Jackson.  At  the  same  time 
Cowling  executed  to  W.  S.  Wells  a  deed  of  trust  upon  the 
premises  to  secure  the  payment  of  the  notes,  which  was  like- 
wise recorded.  This  instrument  provided  that  if  Cowling  and 
Sneding  should  fail  to  pay  the  notes,  or  any  part  thereof,  when 
any  of  them  became  due,  the  whole  should  become  payable. 
The  first  note  matured  April  10,  1888,  and  was  not  paid. 

Cowling  sold,  October  17, 1887,  this  land  to  Towner,  Shober, 
and  Adams  for  the  sum  of  $201,501,  but  the  deed  was  executed 
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to  Towner  alone,  and  also  recorded  in  the  State  of  Missonru 
It  is  provided  in  the  deed  oi  Cowling  to  Towner  that  the  ool- 
ve^ance  is  subject  to  the  deed  oi  trust  from  Cowling  to  Wells, 
and  that  ''all  oi  said  notes  and  interest  thereon,  the  grantee 
assumes  and  agrees  to  pay."  The  complaint  alleges  that  "  the 
payment  oi  said  three  promissory  notes  oi  $20,000  each  was 
a  part  of  the  consideration"  oi  this  sale.  The  deed  was  exe- 
cuted to  Towner,  who  was  a  resident  oi  the  State  oi  Missouri, 
for  the  convenience  of  parties  who  might  wish  to  buy  said  land, 
the  said  Shober  and  Adams  being  residents  oi  this  State.  On 
the  day  of  the  delivery  of  the  deed  by  Cowling,  Towner  executed 
a  declaration  of  trust,  and  one  copy  thereof  was  delivered  to 
Shober  and  Adams,  respectively. 

This  instrument,  which  was  signed  and  acknowledged  solely 
by  Towner,  contains  the  following  recitals:  That  Towner, 
Shober,  and  Adams  have  purchased  ol  Cowling  the  land  de- 
scribed in  the  forgoing  deeds,  ''for  the  price  and  sum  ot 
1201,500,  all  of  said  consideration  being  paid  save  the  deferred 
payment  of  three  notes  of  $20,000  each,  secured  by  a  deed  of 
trust  executed  by  Parnell  C.  Cowling  to  James  Pendleton, 
.  .  .  .  and  subject  to  the  conditions  of  the  deed;"  that  the' 
interest  of  purchasers  is  as  follows:  Towner,  three  fifths; 
Adams,  one  fiflh;  and  Shober,  one  fiflh;  that  said  parties 
"  have  consented  and  agreed  that  for  their  mutual  benefit,  con- 
venience, and  accommodation,  and  for  the  purpose  oi  facilitat- 
ing the  sale  and  management  of  said  real  estate,  and  the  transfer 
thereof  in  case  of  sale,  the  conveyance  of  said  real  estate  be 
made  to  the  said  Oscar  M.  Towner,  subject  to  a  deed  of  trust 
to  secure  the  aforesaid  deferred  payments :  Now,  therefore,  in 
consideration  of  the  premises,  the  said  Oscar  M.  Towner  hereby 
expressly  declares  that  he  holds  the  above-described  real  estate 
in  trust  for  himself,  and  all  the  parties  hereinbefore  named, 
according  to  their  respective  interests  hereinbefore  stated ;  and 
the  said  Oscar  M.  Towner  hereby  promises  and  agrees  and 
binds  himself  to  sell  and  convey  the  real  estate  in  accordance 
with  the  direction  of  said  parties  in  interest,  and  appropriate 
the  proceeds  derived  from  said  sale  in  the  manner  directed  by 
all  of  said  parties  in  interest,  and  to  hold  said  real  estate  as 
aforesaid  until  all  of  said  parties  shall  direct  otherwise.     In 
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witDess  whereof  the  said  Oscar  M.  Towner  has  hereunto  set  his 
hand  and  seal  the  day  and  year  first  above  written;  three 
original  drafts  of  this  declaration  being  executed  for  use  and 
benefit  of  said  parties  in  interest.  O.  M.  Towner,  [Seal.] 
Acknowledged,  Missouri  form,  October  20,  1888."  The  first 
paragraph  of  this  instrument  is  in  these  words :  ''  This  article 
of, agreement,  made  and  entered  into  this  seventeenth  day  of 
October,  1887,  by  and  between  Oscar  M.  Towner,  of  the  county 
of  Jackson,  State  of  Missouri,  party  of  the  first  part,  and  I, 
William  Adams,  and  John  H.  Shober,  both  of  the  city  of 
Helena,  Territory  of  Montana,  parties  of  the  second  part,  wit- 
nesseth.''     It  is  not  alleged  that  this  agreement  was  recorded. 

The  complaint  sets  forth  the  statutes  of  the  State  of  Missouri, 
whicli  require  declarations  of  trust  to  be  in  writing,  and  signed 
by  tlie  party  who  is  legally  enabled  to  declare  the  same.  It  is 
further  alleged  that  Towner,  Shober,  and  Adams  jointly  assumed 
the  payment  of  the  said  notes,  and  that  Shober  and  Adams 
accepted  the  declaration  oi  trust.  Wells,  as  the  trustee,  sold 
August  23,  1888,  the  land  for  the  sum  of  $20,131,  ''  under  the 
provisions  ot  the  deed  of  trust/^  and  the  amount,  afler  deducting 
the  expenses  of  the  sale,  was  credited  upon  the  first  of  said  notes* 

Does  the  complaint  state  facts  sufficient  to  constitute  a  cause 
of  action?  It  is  conceded  that  no  other  written  instruments 
were  executed  by  the  parties  than  those  which  are  mentioned  in 
the  complaint,  and  the  liability  of  the  respondents  to  pay  the 
foregoing  notes  depends  upon  their  interpretation.  Counsel 
have  treated  the  case  upon  this  theory,  and  we  have  been  gov- 
erned accordingly,  in  considering  the  legal  propositions  which 
have  been  discussed.  When,  therefore,  it  is  alleged  that  Shober 
and  Adams  "jointly  assumed  with  the  said  Towner  the  pay- 
ment of  the  aforesaid  three  notes,"  it  must  be  understood  that 
this  language  refers  to  the  efiect  of  the  deeds  and  declaration  ot 
trust,  and  not  to  acts  which  are  not  set  forth  in  these  documents 
or  the  complaint. 

This  action  was  commenced  in  the  courts  of  the  Territory  oi 
Montana,  and  the  amount  in  controversy  was  sufficient  to  give 
to  the  aggrieved  party  the  right  of  appeal  to  the  Supreme  Court 
of  the  United  States.  If  our  judgment  can  be  reviewed,  the 
right  of  the  parties  must  be  settled  by  the  decisions  of  that 
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tribunal^  and  our  field  of  inquiry  would  be  limited.  The  En- 
abling Act  of  Congress  for  the  admission  of  Montana  into  the 
American  Union,  approved  February  22,  1889,  contains  this 
section :  "  22.  That  all  cases  of  appeal  or  writ  of  error  hereto- 
fore prosecuted,  and  now  pending  in  the  Supreme  Court  of  the 
United  States^  upon  any  record  from  the  Supreme  Court  of  either 
of  the  Territories  mentioned  in  this  act,  or  that  may  hereafter 
lawfully  be  prosecuted  upon  any  record  from  either  of  said 
courts,  may  be  heard  and  determined  by  said  Supreme  Court 
of  the  United  States;  and  the  mandate  of  execution  or  of  further 
proceedings  shall  be  directed  by  the  Supreme  Court  of  the  United 
States  to  the  Circuit  or  District  Court  hereby  established  within 
the  State  succeeding  the  Territory  from  which  such  record  is  or 
may  be  pending,  or  to  the  Supreme  Court  of  such  State,  as  the 
nature  of  the  case  may  require;  ....  and  each  of  the  Circuit, 
District,  and  State  Courts,  herein  named,  shall  respectively  be 
the  successor  of  the  Supreme  Court  of  the  Territory,  as  to  all 
such  cases  arising  within  the  limits  embraced  within  the  juris- 
diction of  such  courts,  respectively,  with  full  power  to  proceed 
with  the  same,  and  award  mesne  or  final  process  therein ;  and 
that  from  all  judgments  and  decrees  of  the  Supreme  Court  of 
either  of  the  Territories  mentioned  in  this  act,  in  any  case  aris- 
ing within  the  limits  of  any  of  the  proposed  States  prior  to 
admrission,  the  parties  to  such  judgment  shall  have  the  same 
right  to  prosecute  appeals  and  writs  of  error  to  the  Supreme 
Court  of  the  United  States  as  they  shall  have  had  by  law  prior 
to  the  admission  of  said  State  into  the  Union.'*  (25  Stats.  U.  S. 
682.)  This  is  the  sole  provision  which  controls  the  right  ot 
j  appeal  in  the  case  at  bar,  and  it  is  evident  that  the  same  is  not 

^  embraced  in  the  above  clauses  of  the  act  of  Congress.    Some 

•of  these  clauses  owe  their  origin  to  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  causes  that  were  pending  during 
the  change  of  Territories  into  States.  (Hunt  v.  PalaOy  4  How. 
589 ;  MeNuUy  v.  Batty,  10  How.  72.)  It  is  held  in  Hamilton 
V.  Knedand,  1  Nev.  60,  that  a  case  which  was  brought  in  the 
District  Court,  and  appealed  to  the  Supreme  Court  of  the  Ter- 
ritory ol  Nevada,  and  determined  by  the  Supreme  Court  of  the 
State,  cannot  be  taken  to  the  Supreme  Court  of  the  United 
States  upon  the  ground  that  the  Organic  Act  of  the  Territory 
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allowed  such  appeal  when  the  action  was  oommenoed.  Chief 
Justice  Waite,  in  Baltimore  etc,  R.  jB.  Co.  v.  OrarU^  98  U.  8. 
398^  said:  ''It  has  universally  been  held  that  our  appellate 
jurisdiction  can  only  be  exercised  in  cases  where  authority  for 
that  purpose  is  given  by  Congress.  It  is  equally  well  settled 
that,  if  a  law  conferring  jurisdiction  is  repealed  without  any 
reservation  as  to  pending  cases,  all  such  cases  fall  with  the  law/' 
(See  cases  there  cited,  and  Gordon  v.  United  States^  117  U.  S.  704.) 

It  is  alleged  in  the  complaint  that  the  respondents  accepted 
the  deed  from  Cowling,  and  also  the  declaration  of  trust  by 
Towner,  but  it  does  not  appear  that  Towner  or  Shober  or 
Adams  ever  performed  any  act  concerning  this  land,  or  enjoyed 
the  possession  thereof.  The  diligent  labor  of  counsel,  and  an 
independent  examination  upon  our  part,  have  failed  to  produce 
an  authority  possessing  the  remarkable  features  which  have 
been  detailed.  The  conveyances  and  deed  of  trust,  which  are 
referred  to  in  the  complaint,  are  not  pleaded  in  hoso  verba^  and 
their  eSect  is  not  always  defined  with  certainty.  It  should  be 
borne  in  mind  thsit  this  is  not  an  action  for  the  foreclosure  ot 
the  deed  of  trust  and  the  recovery  of  a  judgment  against  Shober 
and  Adams  for  the  deficiency.  The  property  has  been  disposed 
of  by  the  trustee  in  the  State  of  Missouri,  and,  according  to  our 
view,  there  is  only  one  question  for  our  solution.  Did  the  re- 
spondents, by  virtue  ot  the  foregoing  documents,  become  liable 
for  the  payment  of  such  deficiency?  This  is  answered  by  the 
conditions  of  the  contracts  of  the  parties.  The  deed  from 
Cowling  to  Towner  contained  this  clause:  ''All  of  said  notes 
and  interest  thereon  the  grantee  assumes  and  agrees  to  pay.'' 
The  grantee  was  Towner  and  not  Shober  or  Adams,  and  his 
assumptio'h  of  this  obligation  cannot  be  disputed.  The  bare 
reasons  for  this  transaction  are  immaterial,  but  the  pertinent 
fact  is  that  this  agreement  was  not  made  by  Shober  or  Adams. 

Chief  Justice  Shaw,  in  Huntington  v.  KnoXy  7  Cush.  371, 
said :  "  When  a  contract  is  made  by  deed  under  seal,  on  tech- 
nical grounds,  no  one  but  a  party  to  the  deed  is  liable  to  be 
sued  upon  it;  and  therefore,  if  made  by  an  agent  or  attorney, 
it  must  be  made  in  the  name  ot  the  principal,  in  order  that  he 
may  be  a  party,  because  otherwise  he  is  not  bound  by  it."  The 
Supreme  Court  of  the  State  of  Missouri,  in  Worhy  v.  Dryden, 
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67  Mo.  226,  said :  '^  The  deed  is  always  the  best  evidence,  in 
the  first  place,  of  the  intention  of  the  parties,  and,  before  it  can 
be  altered  or  changed  in  its  legal  import,  convincing  and  satis- 
factory evidence  must  be  adduced  for  that  purpose." 

What,  then,  is  the  precise  language  of  Towner  in.  the  declara^ 
tion  of  trust?  "  All  of  said  consideration  being  paid  save  the  de- 
ferred payment  of  three  notes  of  $20,000  each,  secured  by  a  deed 
of  trust  executed  by  Parnell  C.  Cowling  to  James  Pendleton ;" 
and  that  the  parties  thereto  have  consented  that "  the  conveyance 
of  said  real  estate  be  made  to  the  said  Oscar  M.  Towner,  subject 
to  a  deed  of  trust  to  secure  the  aforesaid  deferred  pay  men  ts.'* 
While  Towner  was  the  owner  of  tliree  fifths  of  this  property,  he 
sustained  towards  Shober  and  Adams  the  relation  of  a  trustee 
for  the  remainder.  (Seymour  v.  Freer,  8  Wall.  202.)  The 
declaration  of  trust  "  was  precisely  the  instrument  which  the 
statute  requires  to  show  that  the  trustee  was  not  the  owner  of 
the  land  by  virtue  of  conveyances  to  him  absolute  on  their  face." 
(Wright  v.  DouglasSy  7  N.  Y.  664.)  "It  must  also  be  observed 
that,  if  a  trust  is  declared  in  writing,"  says  Mr.  Perry  in  his 
work  on  Trusts,  "courts  never  permit  parol  proof  of  a  trust  to 
contradict  an  intention  expressed  upon  the  face  of  the  instru- 
ment itself,  for  that  would  be  to  allow  parol  evidence  to  vary, 
contradict,  or  annul  a  written  instrument."  (Vol.  1  [2d  ed.], 
§  76,  and  cases  cited.) 

The  authorities  hold  that  the  above  words  of  the  declaration 
of  trust,  if  inserted  in  a  deed,  do  not  make  the  grantee  liable 
for  the  payment  of  such  an  encumbrance  upon  the  land.  Mr. 
Jones,  the  learned  author  of  the  work  on  Mortgages,  says :  "  A 
deed  which  is  merely  made  subject  to  a  mortgage  specified,  does 
not  alone  render  the  grantee  personally  liable  for  the  mortgage 
debt.  To  create  such  liability,  there  must  be  such  words  as 
will  clearly  import  that  the  grantee  assumed  the  obligation  oi 
paying  the  debt.  It  is  not  necessary  that  any  particular  formal 
words  should  be  used,  but  that  the  intention  to  impose  upon  the 
grantee  this  obligation  should  clearly  appear.  A  purchaser  of 
land  accepting  a  deed  expressly  conveying  it  subject  to  a  mort- 
gage, and  excepting  it  from  the  covenants,  is  not  himself  per- 
sonally liable  to  pay  it,  unless  he  covenants  to  do  so."  (Vol.  1 
[Ist  ed.],  §  748,  and  cases  cited;  EUioU  v.  Sackdt,  108  U.  S. 

Vol.  XI.— 4. 
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132 ;  Shepherd  v.  May,  116  U.  S.  605.)  The  litigation  in  these 
cases  had  its  origin  in  the  sales  of  property  under  a  trust  deed. 
The  court  held  in  Ihke  v.  Tolman,  124  Mass.  254;  26  Am. 
Bep.  669,  that  a  promise  to  pay  the  mortgage  debt  cannot  be 
inferred  from  the  acceptance  of  a  deed  containing  this  clause : 
'^Subject,  however,  to  a  mortgage  ....  of  $7,000,  which  is 
part  of  the  above-named  consideration/'  (Wiltsie  on  Mortgage 
Foreclosure,  §§  608,  610,  613,  and  cases  cited.)  Mr.  Wiltsie 
says:  ^'Whether  a  personal  liability  is  assumed  in  any  case  is 
always  dependent  on  the  intention  of  the  parties;  unless  the 
parties  have  declared  this  intention  in  express  words,  no  lia- 
bility will  be  incurred.  If  the  deed  merely  recites  that  the 
land  is  taken  subject  to  a  certain  mortgage,  there  will  be  no 
])er8onal  liability.  Neither  will  the  words  'under  and  subject' 
to  a  mortgage,  which  is  specified,  import  a  promise  to  pay, 
nor  create  a  personal  liability."  (§  615.)  We  have  consulted 
numerous  cases,  and  do  not  hesitate  to  assert  this  to  be  the  gen- 
eral rule. 

These  contracts  were  executed  within  the  State  of  Missouri, 
in  relation  to  land  therein,  and  it  should  be  noticed  that  her 
courts  have  reiterated  these  principles.  In  Hall  v.  Morgan,  79 
Mo.  47,  Mr.  Justice  Sherwood  in  the  opinion  said :  "  Nor  is 
the  view  entertained  that  the  words  'subject  to  a  mortgage,' 
contained  in  the  deed  last  referred  to,  have  any  bearing  on  this 
controversy,  since  they  were  only  such  words  as  the  law  would 

imply Unless  there  was  an  express  agreement  to  that 

effect,  he  (the  purchaser)  would  not  be  personally  liable  for  the 
mortgage  debt,  even  though  the  deed  under  which  he  claims 
had  conveyed  the  property  therein  mentioned,  'subject  to  an 
outstanding  mortgage.'  (2  Washburn  on  Real  Property,  113.) 
Unless  the  deed  recites  words  importing  on  the  part  of  the 
grantee  a  personal  liability  for  the  debt,  such  words  as  are  quoted 
above  will  be  regarded  as  a  merely  descriptive  clause,  or  one 
inserted  as  restrictive  of  the  covenants  of  warranty  from  the 
grantor.  (2  Washburn  on  Real  Property,  209.) ''  The  Su- 
preme Court  of  that  State  has  also  held  that, ''  if  a  grantee  takes 
a  deed  containing  a  recital  that  the  land  is  subject  to  a  mortgage, 
which  the  grantee  assumes  or  agrees  to  pay,  a  duty  is  imposed 
on  him  by  the  acceptance,  and  the  law  implies  a  promise  to  per- 
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form  it,  on  which  promise,  in  case  of  failure,  assumpsit  will 
lie."  (Heim  v.  Vogel,  69  Mo.  529 ;  Fttzgerald  v.  Barker^  70 
Mo.  685.) 

Whenever  a  judgment  has  been  entered  for  a  deficiency  against 
the  grantee  of  the  mortgagor,  the  obligation  is  created  by  the 
direct  assumption  of  the  debt  which  has  been  secured.  The 
terms  of  the  declaration  of  trust  are  easily  understood,  and  we 
must  disregard  the  allegations  of  the  complaint  which  are  in- 
consistent therewith.  The  plain  inference  from  this  instrument 
is  that  the  respondents  have  not  undertaken  to  pay  said  note  to 
the  appellant.  Its  recitals  are  of  matters  which,  under  the  au- 
thorities, cannot  serve  as  the  foundation  of  a  i)ersonal  liability 
upon  the  part  of  Shoeber  and  Adams  to  satisfy  the  demand  of 
the  mortgagee  in  this  action.  The  complaint  fails  to  show  that 
either  of  the  respondents  manifested  the  intention  to  assume  the 
payment  of  the  notes  to  Pendleton,  and  the  action  of  the  court 
below  in  sustaining  the  demurrer  was  correct. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 

affirmed. 

AffirtMd. 
Habwood,  J.,  and  De  Witt,  J.,  concur. 


McCAULEY,  Respondent,  v.  TYLER  et  al.,  Ap- 
pellants. 

[Argaed  Jane  19, 1891.    Decided  Jaly  20, 1891.] 

New  Tbial  ~^pp«a2 — tendings  of  fact.— An  order  granting  a  new  trial  upon  the 
ground  of  inenffioiency  of  evidence  to  support  the  judgment,  which  was  ren- 
dered upon  findings  of  fact,  will  not  be  disturbed  on  appeal,  under  the  rule  that 
a  finding  of  facts  must  stand  if  there  is  eyidence  to  support  it,  as  such  rule 
applies  to  appellate  but  not  to  trial  courts. 

Appeal  from  Tenth  Judicial  District^  Fergus  Cowrdy. 

Plaintiff's  motion  for  a  new  trial  was  granted  by  Benton,  J. 

E.  W.  Morrison,  F.  E.  Smiihi  and  Wade  &  Bladcford^  for 
Appellants. 

Thos.  C.  Badly  for  Respondent 
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Blake,  C.  J.  — This  is  an  appeal  fcom  the  order  of  the  court 
below  in  granting  a  motion  for  a  new  trial.  The  action  was 
commenced  by  McCauley  to  recover  damages  for  the  unlawful 
diversion  of  water,  and  obtain  a  decree  enjoining  six  persons 
from  further  interference  with  his  prior  rights.  The  case  was 
tried  by  the  court  without  a  jury,  and  a  judgment  for  defend- 
ants was  entered  upon  the  finding  of  facts.  McCauley  filed  a 
motion  for  a  new  trial,  which  was  granted,  and  the  following 
memorandum  by  the  judge  appears  in  the  transcript:  '^Judg- 
ment was  rendered  for  the  defendants  upon  the  ground  that  the 
plaintiff  had  failed  to  use  due  diligence  in  constructing  his  ditch, 
but,  upon  examination  of  the  evidence,  I  am  of  opinion  that  it 
is  not  sufficient  to  justify  such  judgment."  Three  of  said  de- 
fendants have  united  in  this  appeal. 

No  question  of  law  is  involved,  and  the  grounds  of  the  motion 
and  order  are  the  insufficiency  of  the  evidence  to  support  the 
decision  of  the  court.  A  review  of  the  testimony,  which  need 
not  be  repeated,  leads  to  the  conclusion  that  the  learned  judge 
performed  his  duty  in  this  matter.  As  early  as  the  year  1863, 
the  Supreme  Court  of  California,  in  Quinn  v.  KeniyoUj  22  Cal. 
82,  said:  "It  is  only  in  rare  instances,  and  upon  very  strong 
grounds,  that  this  court  will  set  aside  an  order  granting  a  new 
trial."  In  expressing  this  view  of  the  evidence,  we  refrain  from 
making  any  statement  which  would  have  the  effect  of  determin- 
ing finally  the  issue  respecting  the  diligence  of  the  respondent 
in  the  construction  of  his  ditch.  It  is  maintained  by  the  appel- 
lants that  the  finding  of  facts  from  the  testimony  is  like  the 
verdict  of  a  jury,  and  must  stand  if  there  is  evidence  to  support 
it.  Although  the  verdict  and  finding  are  upon  the  same  foot- 
ing for  this  purpose,  this  rule  does  not  apply  to  the  judge  of 
the  court  below.  (Dickey  v.  Davis,  39  Cal.  565 ;  Sherman  v. 
ilitchell,  46  Cal.  676 ;  Curtisa  v.  Starr,  85  Cal,  376.)  It  is  said 
in  the  last  case  that  'Hhe  rule  as  to  conflict  of  evidence  does  not 
apply  in  the  trial  court." 

It  is  therefore  adjudged  that  the  order  be  affirmed. 

Affirmed. 
Harwood  J.,  and  De  Witt,  J.,  concur. 


11  Mont,]  Thoanbubgh  v.  Fish.  53 

THORNBURGH,   Respondent,  v.  FISH,   Appellant. 

[Argued  June  2S,  1891.    J>ecid6d  July  20. 1891.] 

fiPBCDio  Pebfobxahoe— ^ond  for  a  deed — OorUraot  for  sale  of  lands. — Equity 
will  regard  %  Mnd  for  %  deed,  which  proTides  for  the  payment  of  a  certain  sum 
in  case  of  a  failure  to  oonyey,  as  a  contract  for  the  sale  of  lands,  and  decree  the 
specific  performance  thereof,  where  the  plaintiff,  after  receiving  possession, 
agreed  to  conyey  the  lands  to  third  persons  to  whom  he  had  delivered  pos- 
session, and  who  had  made  valuable  improvements,  and  who  held  plaintiff's 
obligations  for  warranty  deeds.  (KleitiscUmidt  v.  Kieinscharnidt,  9  Mont.  477, 
distingnished.) 

8amk — Form  of  xnstrumi*rU.  —  In  actions  for  specific  performance  of  contracts  for 
the  sale  of  lands  the  form  of  the  instmment  to  be  enforced  is  immaterial,  as 
eqaity  will  look  to  the  intention  of  the  parties  and  the  nature  of  their  acts, 
exercising  a  sound  judicial  discretion,  controlled  by  the  circumstances  of  eaoh 
controversy. 

6ame — Principai  and  ageni, — Specific  performance  of  a  contract  for  the  sale  of 
lands,  though  in  the  form  of  a  bond  for  a  deed,  was  held  properly  decreed  where 
it  appeared  that  the  defendant  executed  to  the  purchaser  the  bond  in  question 
at  the  request  of  his  agents,  one  of  whom  afterwards  took  an  assignment  of  the 
bond  ftom  the  obligee  to  himself  and  tendered  the  unpaid  purchase  price,  the 
jury  having  found  that  at  the  time  of  the  sale  there  was  no  understanding  or 
agreement  between  the  defendant's  agents  and  the  purchaser  that  the  purchase 
was  to  be  made  by  him  for  their  benefit,  and  that  the  price  paid  was  the  value 
of  the  lands. 

TxKDXB—/n<^es<.~A  tender  which  is  not  kept  good  does  not  have  the  effect  of 
stopping  interest. 

Appeal  from  First  Judicial  District^  Lewis  and  Clarice  County, 

Action  for  specific  performance  of  a  contract  for  the  sale  of 
lands.  The  cause  was  tried  before  Buck,  J.  Plaintiflf  had 
judgment  below.    Modified  and  affirmed. 

Thomas  J.  Wolshj  for  appellant 

I.  The  bonds  in  suit  are  identical  in  terms  and  language, 
except  as  to  parties,  dates,  penalty,  premises,  and  considerations 
with  the  bond  involved  in  the  case  of  Kleinschmidt  v.  Klein- 
Schmidt,  9  Mont  477.  Upon  the  authority  of  this  case  the 
contracts  proven  are  not  such  as  entitle  the  plaintiff  to  a  decree 
of  conveyance. 

II.  The  evidence  discloses  that  Wallace  and  Thornburgh 
acted  as  agents  for  both  parties  to  the  bonds^  and  they  are 
therefore  voidable  at  the  election  of  either  party,  and  convey- 
ance cannot  be  decreed  upon  a  subsequent  assignment  to  them 
cf  contracts  entered  into  through  a  violation  of  their  duty  to 
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both  Bandall  and  defendant,  or  either  of  them.  (Famaworih  v. 
Hemmer,  1  Allen,  494;  79  Am.  Dec.  756;  Raisin  v.  Clxirk,  41 
Md.  158;  20  Am.  Rep.  66;  Walker  v.  Osgood,  98  Mass.  348; 
93  Am.  Dec.  168;  BoUman  v.  Loomis,  41  Conn.  581;  Ever^ 
hart  V.  Searle,  71  Pa.  St.  256;  Bice  v.  Wood,  113  Mass.  133; 
18  Am.  Rep.  459;  Seribner  v.  (Mar,  40  Mich.  375;  29  Am. 
Rep.  541 ;  BeU  v.  McC&nnel,  37  Ohio  St.  396 ;  41  Am.  Rep. 
528;  Lynch  v.  Fallon,  11  R.  I.  311 ;  23  Am.  Rep.  458.)  The 
foregoing  cases  are  all  actions  brought  for  commissions  by  the 
agent  who  acted  for  both  parties.  The  courts  uniformly  hold 
that  the  agent  in  such  case  violates  a  rule  of  public  policy,  and 
is  guilty  of  a  constructive  fraud  upon  his  principal.  Of  course 
the  agent,  afterwards  acquiring  by  assignment  the  contract  so 
tainted,  cannot  have  specific  performance.  It  will  be  conceded 
that  Wallace  and  Thornburgh  could  not  buy  on  their  own  ac- 
count, and  being  incapacitated  from  buying  for  themselves  they 
cannot  buy  as  the  agent  of  another.  ( Utica  Ins.  Co.  v.  Toledo 
Ins.  Co.  n  Barb.  132;  New  York  Gent.  Ins*  Co.  v.  National  P. 
Ins.  Co.  14  N.  Y.  85;  Wassal  v.  Beardon,  11  Ark.  705;  54 
Am.  Dec.  245;  Mercantile  Mvi.  Ins.  Co.  v.  Hope  Ins.  Co.  8 
Mo.  App.  411.)  Even  though  the  broker  is  instructed  to  sell 
at  a  fixed  figure  he  cannot  enter  the  service  of  the  buyer  or 
accept  a  commission  from  him,  for  it  is  still  his  duty  to  secure  a 
purchaser  at  the  price  named,  or  a  better  one  if  offered.  (  Wd)b 
V.  Paaton,  36  Minn.  532.)  Stock  brokers  are  subject  to  these 
rules  as  well  as  real  estate  agents.  {Tatissig  v.  Hart,  58  N.  Y. 
425.)  Fish  and  Randall  were  both  relying  on  the  judgment, 
skill,  ability,  and  discretion  of  Wallace  and  Thornburgh.  That 
these  duties  were  incompatible,  and  that  the  contract  is  voidable 
at^  the  election  of  either  party,  admits  of  no  discussion  either 
upon  reason  or  authority. 

III.  The  evidence  shows  that  the  sale  was  made  to  W.  W* 
Randall  and  the  bonds  were  executed  to  another  person,  M.  H.. 
Randall.  W.  W.,  the  man  who  intended  to  build,  and  not 
M.  H.,  who  never  had  any  such  intention,  was  the  man  repre* 
sented  to  Fish  as  the  buyer,  and  to  whom  he  intended  to  sell 
because  of  his  intention  to  build.  Fish  testifies  that  one  of  the 
moving  causes  of  his  signing  the  bonds  was  that  the  purchaser 
intended  to  build.    Therefore  conveyance  to  Marcy  H.  or  hia. 
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assignees  cannot  be  decreed  because  the  grantor  may  select  his 
grantee,  and  if  it  appear  that  the  vendor  is  a  difiSsrent  person 
than  the  one  the  agent  represented  him  to  be,  the  grantor  may 
refuse  to  convey,  and  it  is  no  answer  even  to  say  that  it  is  a 
matter  of  indifference  to  the  grantor,  and  that  he  would  convey 
to  one  as  soon  as  to  another,  (Ellsworth  v.  JRandall,  78  Iowa, 
141 ;  16  Am.  St.  Rep.  425.) 

IV.  It  is  admitted  in  the  pleadings  and  confirmed  by  the 
evidence  that  Wallace  and  Thornbuigh  were  the  agents  of  the 
defendants  at  the  time  the  assignment  was  taken  to  plaintiff. 
No  sale  is  made  until  the  title  deeds  pass.  {Ide  v.  Leiaer,  10 
Mont.  5;  24  Am.  St.  Rep.  17.)  An  agent  will  not  be  per- 
mitted to  acquire  an  interest  in  the  property  while  the  contract 
of  sale  remains  executory,  the  fact  rdising  a  presumption  of  an 
original  agreement,  which,  for  the  protection  of  principals  and 
to  compel  fidelity  in  agents,  the  law  will  not  permit  to  be  dis- 
puted. (Bain  v.  Brown,  56  N.  Y.  285;  Chok  v.  Berlin  W,  M. 
Co.  43  Wis.  433.)  There  is  another  reason  besides  the  one  sug- 
gested. The  agent  can  never  be  permitted  to  gain  an  advantage 
over  the  principal  by  reason  of  knowledge  he  acquires  through 
the  agency.  The  transaction  must  ^^not  admit  of  doubt  or  sus- 
picion'' in  order  that  the  plaintiff  may  have  specific  perform- 
ance. (Mayger  v.  Ouae,  6  Mont.  485.)  But  the  bare  fact  that 
an  agent  acquires  an  interest  in  the  property  within  a  short  time 
after  making  a  complete  sale  of  it,  casts  a  suspicion  on  the  trans- 
action. (AbboU  V.  American  H.  R,  Co.  33  Barb.  578;  Smith 
Y.  Williams,  12  Mo.  106;  James  v.  James,  55  Ala.  525;  John^ 
son  V.  Kay,  8  Humph.  142;  Shannon  v.  Marmaduke,  14  Tex. 
217.) 

V.  There  is  no  proof  that  the  tender  made  by  plaintiff, 
October  25th,  was  kept  good.  It  did  not,  therefore,  stop  inter- 
est.   (BisseU  V.  Hayward,  96  U.  S.  580.) 

McConnell  &  Ctayberg,  and  M.  8.  Qwm,  for  Respondent. 

I.  A  court  of  equity  can  decree  specific  performance  of  the 
bonds  in  this  case.  (Pomeroy's  Equity  Jurisprudence,  §  446 ; 
WhUney  v.  Stone,  23  Cal.  275 ;  Story  on  Equity  Jurisprudence, 
§§  715,  751 ;  Ensign  v.  Kellogg,  4  Pick.  1 ;  Logan  v.  WeinhoU, 
7  Bligh  N.  8.  49;  DaUy  v.  LUchfield,  10  Mich.  29;  Dooley  v. 
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Watsoriy  1  Gray,  414 ;  Emna  v.  Gordon,  49  N.  H.  444 ;  Ihher 
V.  Shaw,  42  Me.  32 ;  Dike  v.  Oreene,  4  R.  I.  288 ;  Jendmne  v. 
AgaU,  3  Sim.  141 ;  WiUia  v.  RaU,  7  Phila.  422.)  Counsel  for 
defendant  cites  the  case  of  Kleinsclimidi  v.  Kleinsckmidt,  9  Mont. 
477.  By  an  examination  of  this  case  it  will  be  seen  that  the 
statement  therein,  relied  upon  by  counsel  for  defendant,  is  obiter 
dictum,  HS  a  tender  of  the  amount  due  u{)on  the  bond  was  never 
made.  Therefore  the  court  could  not  have  decreed  specific  per- 
formance, irresi)ective  of  the  nature  of  the  bond  itself. 

II.  Was  the  firm  of  Wallace  and  Thornburgh,  as  the  agents 
of  the  defendant,  guilty  of  fraud?  The  court  finds  that  they 
were  not,  and  this  finding  is  abundantly  supported  by  the  evi- 
dence, (a)  There  is  no  proof  that  the  sale  to  Randall  was  for 
the  benefit  of  Wallace  and  Thornburgh.  The  defendant,  how- 
ever, contends  that  there  is  a  presumption  that  it  was,  from  the 
fact  of  the  assignment  to  plaintiff  on  January  3d.  If  this  were 
so,  it  is  overcome  by  the  evidence  and  findings  of  the  court. 
(6)  The  agency  of  Wallace  and  Thornburgh  had  terminated 
before  the  sale  to  plaintiff.  This  is  evidenced  by  the  admission 
in  defendant's  answer,  and  by  the  letter  from  defendant  to 
Wallace  and  Thornburgh,  dated  May  20,  1889,  and  also  fol- 
lows as  a  conclusion  of  law.  {Higgins  v.  Moore,  34  N.  Y.  417 ; 
Cook  V.  Berlin  etc,  Co.  43  Wis.  442;  Story  on  Agency,  §  98.) 
(c)  The  testimony  is  conflicting  upon  the  point  as  to  the  value 
of  the  lots  at  the  time  of  the  sale,  but  the  jury  found  that  the 
price  received  was  the  fair  value  at  that  time.  Hence,  the 
representation  of  Wallace  and  Thornburgh  that  the  sale  was  an 
excellent  one,  is  not  shown  to  be  false,  but  on  the  contrary,  is 
shown  to  be  true,  (d)  The  statement  relied  upon  by  counsel 
for  defendant,  that  the  purchaser  intended  to  build  upon  the  lots, 
is  also  shown  to  be  true,  not  only  by  the  evidence  introduced 
by  plaintiff,  but  the  de[)03ition  of  M.  H.  Randall^  a  witness  for 
defendant. 

III.  Did  the  defendant  sign  the  bonds  under  a  mistake  of 
facts?  The  first  mistake  of  fact  relied  upon  is  the  alleged 
l)elief  that  the  sale  was  an  excellent  one.  The  findings  of  the 
court  and  the  evidence  already  referred  to  are  sufiicient  answer 
to  this  point.  The  next  mistake  of  fact  relied  ujx>n  is  the  al- 
leged mistaken  belief  that  the  grantee  in  said  contracts  intended 
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to  build  upon  the  lots.  This  has  already  been  answered.  The 
fact  that  the  grantee  did  intend  to  build^  but  did  not,  does  not 
affect  the  right  to  specific  performance.  (Morgan  v.  Porter,  103 
Mo.  135.) 

Blase,  C.  J. — The  complaint  alleges  that  Fish  was,  on  and 
before  the  twenty-third  day  of  October,  1888,  seised  and  pos- 
sessed of  a  certain  tract  of  land  which  is  described  as  lot  No.  14, 
in  block  L,  of  the  Blake  addition  to  the  city  of  Helena,  in  this 
State.  That  Fish  and  Marcy  H.  Randall  entered  October  23, 
1888,  into  the  following  written  contract  respecting  said  land,: — 

"Know  all  men  by  these  presents  that  I,  Frederick  S. 
Fish  ....  am  held  and  firmly  bound  unto  Marcy  H.  Ran- 
dall ....  in  the  sum  of  thirteen  hundred  and  fifty  dollars, 
....  to  be  paid  to  the  said  Marcy  H.  Randall,  his  executors, 
administrators,  or  assigns,  for  which  payment  well  and  truly  to 
be  made,  I  bind  myself,  my  and  each  of  my  heirs,  executors, 
and  administrators,  firmly  by  these  presents.  Sealed  with  my 
seal  and  dated  the  twenty-third  day  of  October,  A.  D.  one  thou- 
sand eight  hundred  and  eighty-eight.  The  condition  of  the 
above  obligation  is  such  that  if  the  above-bounden  obligor 
shall,  on  or  before  the  twenty-third  day  of  October,  A.  D.  oue 
thousand  eight  hundred  and  eighty-nine,  make,  execute,  and 
deliver  unto  the  said  Marcy  H.  Randall  (provided,  the  said 
Marcy  H.  Randall  shall,  on  or  before  that  day,  have  paid  to 
the  said  obligor  the  sum  of  six  hundred  and  seventy-two  dol- 
lars [$672],  in  installments  as  follows,  to  wit:  The  sum  of 
three  hundred  and  thirty-six  dollars  [$386]  cash  at  the  date 
of  execution  and  delivery  of  this  bond,  and  the  remaining  sum 
of  three  hundred  and  thirty-six  dollars  on  or  before  the  twenty- 
third  day  of  October,  A.  D.  1889,  together  with  interest  on 
said  remaining  sum  at  the  rate  of  ten  per  cent  [10%]  per 
annum  from  date  until  paid,  interest  payable  semi-annually; 
and  together,  also,  with  all  taxes  that  may  be  levied  or  assessed 
against  said  premises  during  the  term  of  this  bond,  the  price  by 
the  said  Marcy  H.  Randall  agreed  to  be  paid  therefor)  a  good 
and  sufficient  conveyance  in  fee-simple,  with  full  covenants  of 
warranty  of  [description  of  lot].  Then  this  obligation  to  be 
void;  otherwise  to  remain  in  full  force  and  virtue.^' 


68  Thornburgh  v.  Fish.       [June  T.,  1891 

This  instrument  was  signed^  sealed,  acknowledged,  and  de- 
livered by  Fishy  and  recorded  December  16,  1889,  in  the  office 
of  the  county  recorder  of  the  county  of  Lewis  and  Clarke.    And 
it  is  further  alleged  that  Randall  paid  upon  the  execution  of 
this  contract  to  Fish  the  sum  of  $336 ;  that  Randall,  in  con* 
sideration  of  the  sum  of  $375,  sold,  transferred,  and  assigned  ta 
Thornburgh,  the  plaintiff,  his  interest  therein;  and  that  the 
assignment  was  indorsed  January  3,  1889,  upon  the  contract 
The  complaint  contains  similar  averments  concerning  lot  No. 
13,  in  the  same  block,  but  different  amounts  of  money  are 
named,  and  also  alleges  that  the  plaintiff  has  owned  the  con- 
tracts since  the  third  day  of  January,  1889 ;  that  the  plaintifi 
tendered  October  25,  1889,  to  Fish,  the  sum  of  $728.25,  being 
the  amount  of  the  unpaid  purchase  money  of  both  parcels  oi 
land,  and  interest  thereon,  together  with  the  taxes  and  assess- 
ments against  the  premises  during  the  term  of  the  contracts,  and 
demanded  from  Fish  the  conveyance  of  the  same;  that  Fish 
refused  to  receive  said  money  and  execute  any  deeds;  that  the 
plaintiff  tendered  January  24,  1890,  to  Fish  the  sum  of  $750, 
as  such  unpaid  purchase  money  and  interest,  and  also  a  deed, 
and  requested  him  to  execute  the  same;  that  Fish  refused  to  re- 
ceive the  money  or  execute  the  deed.     It  is  further  alleged  that 
Randall  received  October  23, 1888,  from  Fish  the  possession  of 
the  lots,  and  that  Randall,  immediately  after  the  purchase  ot 
said  contracts  by  the  plaintiff,  surrendered  such  possession ;  that 
the  plaintiff  sold,  in  the  year  1889,  the  lot  No.  13  to  A.  H.  Nel- 
son,  and  delivered  the  possession  thereof;  and  that  Nelson  has 
erected  thereon  a  residence  and  other  buildings  of  the  value  of 
$3,500,  and  is  living  in  the  same,  and  holds  the  obligation  of 
the  plaintiff  for  a  warranty  deed  to  the  land.     It  is  further 
alleged  that  plaintiff  sold  September  12,  1889,  to  George  H. 
Few,  said  lot  No.  14,  and  immediately  delivered  the  possession 
thereof;  and  that  Pew  has  erected  a  dwelling-house  and  other 
buildings  thereon  of  the  value  of  $6,500,  and  holds  the  obli- 
gation of  the  plaintiff  for  a  warranty  deed  to  the  land ;  and  that 
Pew  sold,  in  the  year  1890,  the  premises  to  Drl  Baldwin,  who  is 
now  residing  in  said  house,  and  in  possession  of  the  lot.     It  is 
further  alleged  that  Fish  has  the  title  in  fee-simple  to  said  tracts 
oi  land,  and  is  able  to  make  deeds  thereto.    The  prayer  of  the 
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complaint  is  for  specific  performance  of  said  contraote,  and  that 
Fish  be  compelled  to  sell  and  convey  said  parcels  of  land  to  the 
plaintiff  by  good  and  sufficient  deeds^  upon  the  payment  of  said 
purchase  money;  and  also  for  damages  in  the  sum  of  $1,000. 
Copies  of  the  contracts  between  Fish  and  Randall,  and  the  as- 
signments from  Randall  to  Thornburgh,  and  the  deeds  which 
were  prepared  by  the  plaintiff  for  execution  by  the  defendant, 
are  annexed  to  the  complaint  as  exhibits. 

The  answer  admits  that  Fish  signed  the  contracts,  and  that 
Randall  made  the  written  assignments  of  his  interest  therein  to 
Thornburgh.  It  is  averred  that  the  plaintiff  is  a  member  of  the 
firm  of  Wallace  and  Thornburgh,  and  that  the  defendant  made 
September  15,  1888,  the  said  Wallace  and  Thornburgh  his 
agents  to  sell  these  parcels  of  land,  with  special  instructions,  to 
wit:  Not  less  than  $18  per  front  foot  on  Broadway  for  lot  No. 
13,  and  $17  per  front  foot  on  Broadway  for  lot  No.  14;  and 
that  this  agency  was  to  continue  until  November  1, 1888.  That 
the  consideration  in  'Hhe  bonds  for  deeds"  was  below  the 
amount  named  in  the  instructions,  to  wit,  $17  per  front  foot 
on  Broadway  for  lot  No.  13,  and  $16  per  front  foot  on  Broad- 
way for  lot  No.  14.  That  the  defendant  received  October  23, 
1888,  at  the  city  of  Ann  Arbor,  State  of  Michigan,  the  contracts, 
with  the  following  statement  by  the  firm  of  Wallace  and  Thorn- 
burgh :  ''We  consider  this  a  most  excellent  sale,  as  the  chances 
are  that  the  remainder  of  the  money  will  be  paid  within  a  few 
months,  as  the  purchaser  is  thinking  of  building  upon  one  ot 
the  lots."  That  the  defendant  ''was  not  then  in  a  position  to 
know,  and  did  not  know"  the  value  of  the  lots,  "but  relied 
upon  the  representation  of  his  agents  aforesaid,  and  under  a 
mistake  ot  material  facts  signed  said  bonds  for  deeds." 

It  is  further  alleged  that  "the  mistake  of  facts  aforesaid  were 
that  defendant,  relying  on  said  agents'  representations,  believed 
the  sale  of  said  lots  to  be  a  most  excellent  sale,  and  defendant 
at  that  time  believed  that  the  sale  was  bona  fide  and  to  the 
grantee  in  said  bonds,  and  not  for  the  benefit  of  his  agents; 
feared  that,  if  he  repudiated  said  agents'  action  in  selling  said 
lots  contrary  to  instructions,  the  grantee  in  said  bonds  would 

sue  his  agents  aforesaid That  said  representations  were 

false,  and  •  •  •  •  were  knowingly,  falsely,  and   fraudulently 
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made  by  said  Wallace  and  Thornburgh That  said  par- 
chase  of  said  lots  was  made  for  the  benefit  of  said  firm  of  Wal- 
lace and  Thornburgh,  and  that  said  Marcy  H.  Bandall  knew 
nothing  of  the  alleged  sale  of  October  23,  1888,  aforesaid,  at 
the  time  it  was  made.  ....  That  said  assignment  was  made  in 
violation  of  the  trust  and  confidence  reposed  by  defendant  herein 
in  said  firm  of  Wallace  and  Thornburgh,  and  in  breach  of  the 
fiduciary  relations  existing  between  said  firm  and  defendant  as 
principal  and  agent,  and  without  defendant's  knowledge  or  con- 
sent  That  said  firm  of  Wallace  and  Thornburgh,  and 

the  plaintiff  herein,  in  violation  of  the  fiduciary  relations  exist- 
ing between  them  as  principal  and  agent,  kept  said  assignment 
to  them  secret,  and  concealed  from  defendant  herein,  although 
frequently  interrogated  by  defendant  in  reference  thereto,  until 
the  twenty-fourth  day  of  October,  A.  D.  1889,  at  about  the 
hour  of  two  o'clock  in  the  afternoon  of  said  day,  when  the  de- 
fendant for  the  first  time  discovered  that  said  assignment  had 
been  made,  and  that  the  representations  made  by  said  firm  at 
the  time  said  bonds  were  signed  were  false,  and  that  defendant 
had  signed  said  bonds  under  the  mistake  of  facts  aforesaid,  when 
defendant  immediately  rescinded  said  bonds."  The  prayer  of 
the  answer  is  that  ^'the  bonds  for  deeds"  be  declared  invalid, 
and  that  the  cloud  upon  the  title  of  the  defendant  caused  by  the 
record  thereof  be  removed.  The  replication  denies  all  the  new 
matter  in  the  answer  which  is  inconsistent  with  the  complaint. 

At  the  commencement  of  the  trial  the  defendant  '^  objected  to 
the  introduction  of  any  evidence,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action." 
The  objection  was  overruled,  and  the  appellant  contends  that  the 
foregoing  bonds  are  identical  in  terms  with  the  instruments  which 
were  construed  in  Kleiusclimidt  v.  KUinschmidty  9  Mont.  477. 

While  intelligent  criticism  of  the  rulings  of  courts  is  always 
proper  and  desirable,  we  respectfully  remind  the  counsel  for 
the  appellant  that  his  language  is  unsuitable  to  the  occasion,  in 
stating  in  his  brief  that  he  '^is  even  at  a  loss  to  advise  the 
court  upon  what  ground  the  trial  judge  disregarded  the  solemn 
adjudication  that  ^such  relief  (a  decree  of  conveyance)  could 
not  be  granted  on  the  bond.' " 

When  the  case  at  bar  is  compared  with  Kleinsohmidt  v.  Klein^ 
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schmidiy  supra^  the  difference  between  the  acts  of  the  parties  in 
relation  to  their  respective  agreements  can  be  readily  perceived. 
It  appears  in  Kleinschmidt  v.  Kleinsehmidt,  supra,  that  the 
plaintiffs  were  husband  and  wife,  and  executed  a  deed  to  certain 
real  estate,  and  delivered  the  possession  thereof  to  the  pur- 
chasers, with  the  intent  to  hinder  and  delay  the  creditors  of  the 
husband;  and  that  there  was  an  agreement  in  writing  to  recon- 
vey  the  premises  upon  the  payment  of  a  specified  sum.  The 
court  below  held  that  the  facts  which  are  stated  in  the  report 
of  the  case  constituted  an  absolute  sale,  and  not  a  mortgage; 
that  no  legal  tender  had  been  made  of  the  amount  which  was 
stipulated  in  the  bond ;  and  that  the  plaintiffs,  by  reason  of  their 
attempt  to  hinder  and  delay  such  creditors,  were  not  entitled  to 
equitable  relief.  When  the  case  was  appealed  to  this  court,  our 
attention  was  directed  by  counsel  for  all  the  parties  to  these 
fundamental  propositions,  and  we  concurred  therein,  and  for 
these  reasons  the  judgment  was  affirmed.  There  are,  however, 
observations  in  the  opinion  upon  the  effect  of  the  bond  which 
are  not  necessary  to  the  decision,  and  cannot  be  approved.  It 
is  proper  to  remark  that  this  part  has  been  detached  by  the 
appellant,  and  made  the  ground-work  of  his  argument.  An 
inspection  of  the  pleadings,  which  are  fully  presented,  will  show 
that  the  material  issues  which  were  tried  in  Klein&ohmidt  v. 
Kleinschmidty  supra,  were  not  raised  in  this  case. 

The  authorities  seem  to  be  harmonious  in  holding  that  the 
respondent,  under  the  facts  which  are  stated  in  his  complaint, 
is  entitled  to  a  decree  for  the  specific  performance  by  the  ap- 
pellant of  the  contracts  of  sale  or  bonds  for  a  deed.  In  Plunkett 
V.  Methodist  etc.  Society ,  3  Cush.  561,  Mr.  Justice  Metcalf  in  the 
opinion  said :  "  It  was  objected  by  the  defendant's  counsel  that 
the  bond  is  not  a  contract  in  writing  to  convey  real  estate ;  that 
the  condition  neither  sets  forth  an  agreement  to  give  a  deed  of 
the  estate  mentioned,  nor  recites  any  agreement  whatever,  but 
merely  is  that,  if  the  obligors  shall  convey  when  requested,  the 
bond  shall  be  void,  and  therefore  that  the  court  have  no  juris- 
diction ot  the  case;  that  the  plaintiffs  have  an  adequate  remedy 
at  law;  and  tliat  the  form  of  the  bond  shows  that  Brown 
relied  on  its  penalty  only,  if  the  obligors  should  refuse  to  con- 
vey the  laud.''     The  contention  of  the  appellant  herein  is  a 
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repetition  of  these  positions.  What  was  the  reply  of  the  court? 
''AH  these  objections  are  answered  by  the  decision  in  Ermgn  v. 
Kellogg,  4  Pick.  1^  made  twenty-three  years  ago,  in  this  county, 
after  a  full  argument"  The  opinion  in  the  last  case  was  de- 
livered in  the  year  1826;  and,  while  the  statement  of  the  facts 
is  incomplete,  this  defect  was  cured  by  the  report  of  Plunked  v. 
Methodist  etc.  Society y  supra.  The  counsel  maintained  in  Ensign 
v.  KeUogg,  supra,  that  ''this  is  a  case  in  which  the  damages  are 
liquidated,  and  the  defendants  have  an  option  to  pay  those  dam- 
ages or  convey  the  land."  It  was  said  per  curiam:  *' We  are 
satisfied  that  no  subject  is  more  proper  for  the  power  of  a  court 
of  chancery  in  decreeing  specific  execution  than  a  contract  for 
the  sale  of  real  estate ;  for  what  is  agreed  to  be  done  ought  in 
conscience  to  be  done Nor  is  the  remedy  at  law  for  dam- 
ages complete  or  adequate ;  for  the  thing  contracted  for  is  wanted, 
and  the  value  in  money  may  often  be  an  unsatisfactory  compen- 
sation." The  doctrine  of  Ensign  v.  Kellogg,  supra,  has  been 
repeatedly  applied.  Equity  regards  the  intention  of  the  par- 
tics,  and  the  nature  of  their  acts;  and  the  form  of  the  instru- 
ment concerning  the  sale  of  lands,  which  is  to  be  enforced,  is 
immaterial.  The  right  to  a  rescission  or  specific  performance  of 
such  contracts  is  not  absolute,  but  is  a  matter  of  sound  judicial 
discretion,  which  is  controlled  by  the  circumstances  of  each 
controversy.  {Fitzpatrick  v.  Beatty,  1  Gilm.  454;  Dooley  v. 
Waism,  1  Gray,  414;  Whitney  v.  ^one,  23  Cal.  275;  Fisher 
V.  Shaw,  42  Me.  32 ;  Barnard  v.  Lee,  97  Mass.  92 ;  Ewins  v. 
Gordon,  49  N.  H.  444;  Stuyvesant  v.  Mayor,  11  Paige,  414; 
Seymour  v.  Delancy,  3  Cowen,  445;  15  Am.  Dec.  270;  Joh7i- 
son  V.  Hvbbell,  2  Stockt  Ch.  332;  66  Am.  Dec.  773;  Young  v. 
Daniels,  2  Iowa,  126;  63  Am.  Dec.  477;  Brewer  v.  Herbert, 
30  Md.  301 ;  96  Am.  Dec.  582 ;  Walker  v.  Douglas,  70  111.  445 ; 
Biix  V.  Ott,  101  111.  70;  Hennessy  v.  Woolworth,  128  U.  S. 
438 ;  Cheney  v.  Lib6y,  134  U.  S.  68 ;  1  Story's  Equity  Juris- 
prudence, §§  715,  742,  751,  and  cases  cited ;  1  Pomeroy's  Equity 
Jurisprudence,  §  446,  and  cases  cited ;  Baumann  v.  Pinckney, 
118  N.  Y.  604.) 

What  excuse  is  urged  by  the  appellant  for  his  refusal  to  exe- 
cute the  deeds  which  were  promised  upon  the  payment  of  the 
consideration  which  is  specified  in  the  bonds?    The  jury  found 
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"that  Wallace  and  Thornburgh,  at  the  time  lots  13  and  14  were 
0old  to  Marcy  H.  Randall,  had  no  understanding  or  agreement 
with  said  Randall,  or  his  brother,  W.  W.  Randall,  that  the 
said  lots  were  to  be  purchased  by  him  [Randall]  for  Wallace 
and  Thornburgh ;"  and  "that  the  price  paid  for  lots  13  and  14, 
at  the  date  of  the  ssMe  to  Marcy  H.  Randall,  was  the  value  of 
said  lots  at  the  time  of  said  sale."  The  other  findings  by  the 
court  are  in  favor  of  the  respondent  upon  the  foregoing  issues, 
and  all  of  them  are  supported  by  testimony,  and  should  not  be 
disturbed.  These  facts,  which  stand  in  the  record,  render  use- 
less a  review  of  the  authorities,  and  deprive  the  appellant  of 
every  defense  allied  in  the  answer.  There  are  other  questions 
which  have  been  discussed  by  counsel,  and  carefully  weighed, 
but,  in  the  light  of  the  issues  and  findings,  they  are  irrelevant 
and  immaterial. 

There  is  an  error  in  the  computation  of  the  amount  which  is 
to  be  paid  to  the  appellant  under  the  decree  appealed  from. 
The  tender  made  by  the  respondent,  October  25,  1889,  ot  the 
sum  of  $728.25,  on  account  of  the  unpaid  purchase  money,  was 
not  kept  good,  and  did  not  have  the  effect  of  stopping  interest. 
{Biasdl  V.  Haywardj  96  U.  S.  580.)  This  objection  is  not  ap- 
plicable to  the  subsequent  tender  to  the  appeUant  of  the  sum  of 
$750,  upon  January  24,  1890. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 

modified  so  that  the  defendant,  upon  the  payment  of  the  sum 

of  $745.18  by  the  plaintiff,  shall  be  required  to  execute  the  deed 

therein  described,  and  that,  when  so  modified,  the  judgment  be 

affirmed. 

Modified  and  affirmed. 

Harwcx)d,  J.,  and  Db  Witt,  J.,  concur. 


WHALEN    BT   AL.,  Appellants,  v.   HARRISON,  Re- 

SPONDENT. 
[Argued  Juna  28, 1891.    Decided  Jnly  20, 1891.1 

Atxachmert — GivnnMvment  of  public  corporation.^ A.  pablio  mnnlcipAl  ootpo- 
ration,  as  a  school  distriot,  is  not  exempt  from  the  procefls  of  garniBhment. 
( WaUrbury  ▼.  Oommistioncrs,  10  Mont  616 ;  24  Am.  St.  Bep.  G7|  affirmed.) 
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Appeal  from  First  Judicial  District^  Lewis  and  Qarke  Cowniy^ 

Defendant's  motion  to  discharge  the  attachment  was  sustained 
by  Buck,  J.    Order  reversed. 

Statement  of  facts^  prepared  by  the  judge  delivering  the 
opinion. 

The  plaintiffs  in  the  District  Court  commenced  their  action 
against  the  defendant  upon  a  money  demand.  They  sued  out  a 
writ  of  attachment,  as  allowed  by  law.  In  pursuance  to  said 
writ  the  sheriff  garnishee!,  in  the  manner  provided  by  the  stat- 
ute, the  board  of  school  trustees  of  school  district  No.  1.  The 
garnishee  answered  to  the  writ  in  the  following  language: 
"We  are  unable  to  give  any  definite  answer  as  to  the  amount 
due  William  Harrison  on  his  contract.  The  work  and  material 
of  his  contract  is  unfinished.  His  contract  calls  for  $22,248, 
and  he  has  been  paid  $15,603.41.  The  balance  is  subject  to 
the  fulfillment  of  this  contract  according  to  plans  and  specifi- 
cations. Thereupon  the  defendant  moved  to  discharge  the 
garnishment.  He  files  his  affidavit  upon  the  motion,  in  which 
he  says  that,  when  the  garnishment  was  served  upon  the 
school  district,  the  district  was  owing  him,  and  is  still  so 
owing,  several  hundred  dollars  for  material  furnished  for  a 
school  building  which  is  in  process  of  construction,  and  was 
and  is  due  by  virtue  of  a  certain  contract  between  the  affiant 
and  said  district;  that,  by  reason  of  the  garnishment,  the  dis- 
trict refuses  to  pay  affiant  what  is  due  him,  and  to  estimate  and 
compute  the  amount  due  upon  his  contract.  The  defendant 
moved  for  the  discharge  of  the  writ  on  the  ground  that  the  debt 
attached  and  garnished  is  a  debt  owing  to  defendant  from  a 
public  municipal  corporation,  which  debt  is  exempt  from  the 
process  of  garnishment.  The  motion  was  granted;  the  writ 
was  discharged,  and  plaintiffs  appeal  from  that  order. 

Adkinson  &  MiUeTy  for  Appellants 

Section  188,  page  106,  of  the  Compiled  Statutes  is  as  fol- 
lows :  "  Upon  receiving  information  in  writing  from  the  plaint- 
iff or  his  attorney,  that  any  person  •  ...  is  owing  any  debt 
to  the  defendant,  the  sheriff  shall  serve  upon  such  person  a 
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oop7  of  the  writ,"  etc.  The  eighth  subdivision  of  section  202 
of  the  Compiled  Statutes  of  Montana,  page  486,  defines  what 
is  meant  by  the  term  person  as  follows:  '*The  word  *  person' 
may  extend  and  be  applied  to  bodies  politic  and  corporate.'' 
There  being  no  exception  in  the  statute,  but  all  corporations, 
politic  and  corporate,  being  declared  to  be  in  contemplation  of 
law  persons,  and  being  made  subject  to  the  writ  of  garnishment, 
it  would  seem  to  be  entirely  clear  that  the  garnishee  who  was 
summoned  in  this  case  should  be  required  to  answer  unless  such 
a  construction  of  the  statute  is  forbidden  by  considerations  of 
public  policy.  {OUy  of  Newark  v.  Funk^  16  Ohio  St.  462; 
Rodman  v.  Musadimany  12  Bush,  354;  23  Am.  Rep.  724; 
Mayor  v.  Horton,  38  N.  J.  L.  88 ;  Wales  v.  Muscaiine,  4  Iowa, 
302;  Seymovo'  y.  School  Disb^y  53  Conn.  502;  Pendleton  v. 
Perkins,  49  Mo.  565;  Bray  v.  Wallingford,  20  Conn.  416; 
OUy  of  Denver  v.  Brovm,  11  Colo.  337.) 

Ledk  &  Graven,  for  Respondent. 

That  a  municipal  corporation  is  subject  to  the  process  of  gar- 
nishment has  been  recently  decided  by  this  court.  (  Waterbury 
V.  Commrs.  of  Deer  Lodge  County,  10  Mont.  515;  24  Am.  St. 
Rep.  67.)  But  all  the  courts  of  every  State,  so  far  as  we  have 
been  able  to  find,  have  been  and  are  uniform  in  their  decisions, 
that  the  indebtedness  sought  to  be  attached  and  appropriated 
must  be  a  debt,  fixed,  settled  upon,  and  a  liability  set  over*  and 
standing  to  the  credit  of  the  alleged  defaulting  debtor.  {Hadley 
V.  Peabody,  13  Gray,  200;  JBrackett  v.  Blake,  7  Met.  335;  41 
Am.  Dec.  442 ;  Osborne  v.  Jordan,  3  Gray,  277.) 

In  Newark  v.  Funk,  15  Ohio  St.  464,  the  court  used  this  lan- 
guage :  '^  It  must  be  a  subsisting  claim  due,  or  to  become  due, 
and  for  the  ultimate  payment  of  which  the  obligation  to  pay  is 
fixed,  without  reference  to  future  services  or  considerations." 
And  it  will  be  seen  that  the  same  and  similar  language  was 
used  in  the  Massachusetts  decision  above  referred  to,  and  in 
many  others.  Indeed,  an  inspection  of  the  cases  in  which  such 
indebtedness  has  been  held  subject  to  attachment  will  show  that 
in  every  instance  the  claim  gamisheed  was  an  existing  debt, 
fixed  in  amount  and  standing  unconditionally  to  the  credit  of 
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the  alleged  creditor  of  the  corporation  or  manicipality^  and  in 
many  if  not  all  of  sach  decisions  the  courts  were  careful  to  say^ 
as  was  said  in  the  foregoing  Ohio  case,  that  there  must  be  a  debt 
owing,  the  amount  fixed,  and  on  which  a  cause  of  action  then 
exists  or  will  accrue  within  a  given  time.  In  this  case  there 
was  no  indebtedness  to  Harrison.  There  could  be  no  debt  fixed 
in  amount  and  owing  to  him  until  he  finished  the  building  pur- 
suant to  his  contract,  and  it  was  accepted  by  the  trustees. 

It  was  manifestly  the  intention  of  the  l^islature  in  passing 
that  law  to  allow  only  the  actual  indebtedness  existing  at  the 
time  of  the  service  of  the  garnishee  to  be  attached,  and  not  any 
of  the  unsettled,  uncertain  pecuniary  relationships  between  per- 
sons, and  this  statutory  restriction  is  in  harmony  with  the 
teachings  of  all  the  courts  on  that  subject,  especially  regarding 
the  garnishment  of  municipal  corporations.  {(My  of  Laredo 
V.  Nalley  65  Tex.  361 ;  McDougcd  v.  Board  of  SupervisorSf  4 
Minn.  188 ;  Drake  on  Attachments,  ch.  22;  WaMace  v.  Lawyer, 
64  Ind.  501,  502 ;  23  Am.  Eep.  661.) 

De  Witt,  J. — The  motion  to  discharge  the  garnishment  was 
made  in  the  District  Court  solely  upon  the  ground  that  the 
garnishee,  as  a  public  corporation,  was  exempt  from  garnish- 
ment. No  other  ground  was  set  forth  in  the  written  motion 
which  is  preserved  in  this  record.  That  the  motion  on  that 
ground  should  have  been  denied  is  settled.  {Waierbury  v. 
Gommrs.  of  Deet^  Lodge  County,  10  Mont.  515 ;  24  Am.  St.  Rep. 
67.)  Since  the  decision  of  the  Waterbury  Gase,  respondent 
filed  his  brief,  in  which  he  urges  in  this  court  that  which  he 
did  not  present  below,  viz.,  that  it  did  not  appear  that  any  fixed 
debt  was  due  from  the  garnishee  to  the  defendant.  Whether 
there  was  or  not  is  not  apparent  from  this  record,  and  is  a 
matter  to  be  ascertained  in  the  lower  court  in  the  manner  pro- 
vided by  the  law  as  to  garnishment.    (Code  Civ.  Proc.  §  190.) 

The  order  discharging  the  garnishment  is  reversed,  and  the 
case  is  remanded,  with  directions  to  the  District  Court  to  pro- 
ceed in  accordance  with  the  views  herein  expressed. 

Beversed, 
Blake,  C.  J.,  and  Habwood,  J.,  concur. 
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CoKTESsn^  Jurisdiction  of  inferior  court,  ^  A,  police  court  being  of  inferior  juria- 
diction  is  confined  in  the  exercise  thereof  to  the  limits  prescribed  by  statute, 
and  where  power  is  conferred  by  statute  upon  that  court  to  punish  for  con- 
tempt, the  exercise  of  the  power  is  also  restricted  to  the  specific  acts  defined  by 
law  to  constitute  the  offense. 

Saxe.— The  expression  of  sentiment  through  the  public  press  regarding  the  prac- 
ticefof  a  police  court,  and  of  abuses  flowing  from  the  past  administration  of  such 
court,  where  the  article  was  directed  against  the  system  then  preysiling  and 
could  not  be  held  to  refer  to  any  particular  case  adjudicated  by  the  magistrate 
incumbent  at  the  time  of  the  publication,  is  not  punishable  by  such  magistrate 
ss  "disorderly,  contemptuous,  or  insolent  behsTior  toward  the  judge  while 
holding  court,  tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial 
proceeding,"  nor  as  "any  other  unlawful  interference  with  the  process  or  pro- 
ceeding of  a  court,"  under  section  584  of  the  Code  of  Civil  Procedure  defining 
contempts. 

Original  proceediog.    Application  for  a  writ  of  habeas  corpus. 

Alex.  C  Boikin,  and  D.  E.  Waldron^  for  Petitioner. 

I.  The  police  court  of  Butte  had  no  jurisdiction  to  enter 
judgment  fining  the  petitioner,  or  ordering  his  commitment 
in  default  of  payment.  There  is  no  inherent  power  in  inferior 
courts  to  punish  contempts  not  committed  in  the  immediate 
view  or  presence  of  the  court  or  judge,  and  such  authority  as 
they  may  exercise  in  those  cases  is  conferred  and  regulated  by 
statute.  The  affidavit  on  which  the  attachment  was  founded 
does  not  state  facts  constituting  a  contempt,  (a)  It  does  not 
show  that  the  conduct  complained  of  was  '^towards  the  judge 
while  holding  court,  tending  to  interrupt  the  due  course  of 
a  trial  or  other  judicial  proceeding.'^  {Siaie  v.  Galloway^  5 
Cold.  326;  98  Am.  Dec.  404;  Rutherford  v.  Holmes,  66  N.  Y. 
368 ;  Watson  v.  Nelson,  69  N.  Y.  536 ;  StuaH  v.  People,  3  Scam. 
405;  Haight  v.  Lucia,  36  Wis.  355 ;  Brooker  v.  Commonw.  12 
Serg.  &  R.  175 ;  In  re  Kerrigan,  33  N.  J.  L.  344 ;  Brass  Crosby's 
Case,  2  Black.  W.  754.)  (6)  It  does  not  show  that  the  pub- 
lication which  constituted  the  alleged  contempt  had  reference 
to  any  case  then  pending  in  that  court,  or  in  any  court. 
{StaJbe  V.  Anderson,  40  Iowa,  207 ;  Dunham  v.  State,  6  Iowa, 
245;  CheadU  v.  State,  110  Ind.  301;  59  Am.  Rep.  199; 
8uro(fs  Case,  48  N.  H.  432;  Stoiy  v.  People,  79  111.  45;  22 
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Am.  Rep.  178;  State  v.  Kaiser ^  20  Or.  50;  Batchdder  v.  Moore, 
42  Cal.  412;  In  re  Dalton,  46  Kan.  253;  Oarke^a  Case,  12 
Cash.  320.) 

II.  It  is  a  constitutional  privilege  to  criticise  the  acts  of 
public  officers,  whether  legislative,  executive,  or  judicial.  The 
proceedings  and  decisions  of  courts  may  be  discussed  and  com- 
mented upon  adversely,  so  long  as  such  comments  are  character- 
ized by  a  proper  spirit.  (Cooper  v.  People^  13  Colo.  337;  Ex; 
parte  Ban^f,  85  Cal.  603;  20  Am.  St.  Rep.  240;  Story  v. 
People,  supra.) 

III.  The  communication  constituting  the  alleged  contempt 
was  not  a  reflection  upon  the  court^  but  a  discussion  of  a  certain 
policy  of  legislation. 

Harwood,  J. — It  appears  that  the  petitioner  was  proceeded 
against  in  the  court  of  the  police  magistrate  of  the  city  of  Butte, 
upon  a  charge  of  having  committed  contempt  of  said  court,  in 
that  the  petitioner,  on  the  28th  of  June,  1891,  caused  to  be 
printed  and  published  in  the  Daily  Miner,  a  newspaper  printed 
and  published  in  said  city,  a  certain  article  in  terms «s  follows:  — 

"Card  from  J.  W.  Shannon.  Butte,  June  26.  To  the 
editor  of  the  Miner:  In  this  morning's  Miner  an  article  on  the 
local  page  recites,  animadverts,  and  moralizes  upon  a  case  in 
the  District  Court  which  was  appealed  from  a  lower  court,  and 
in  the  determination  of  which  the  local  government  was  put 
to  cost  of  more  than  two  hundred  dollars,  to  save  the  defendant 
from  paying  the  paltry  fine  of  five  dollars,  when,  according  to 
a  jury  of  his  peers,  he  had  done  no  wrong.  I  grant  you  that 
this  is  a  representative  case,  and  illustrates  a  flagrant  and  fre- 
quent abuse,  with  the  emphasis  on  ^  frequent.'  But  it  is  to  the 
remedy  proposed  that  this  deponent  would  demur.  'Fix  a 
limit  to  appeal  cases.'  Never.  The  right  of  appeal  should  be 
neither  limited  nor  abridged.  The  right  of  vindication  is  cheap, 
at  any  cost.  Why  not  correct  the  necessity  of  such  appeals? 
Why  not  modify  our  ordinances  so  that  the  court  and  prosecut- 
ing attorney  shall  not  be  interested  in  their  own  convictions? 
Pay  them  fixed  salaries,  and  free  them  from  the  imputation  of 
running  '  a  cost  shop,'  and  waxing  fat  at  the  expense  of  victims 
who  get  into  their  toils.     They  would  not  then  find  it  necessary 
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to  reject  the  res  gestcBy  which  would  fix  the  blame  where  it 
belongs.  There  would  then  be  no  inducement  to  make  a 
double  case  and  a  double  set  oi  costs,  yielding  double  fees  in 
every  case  of  breach  of  the  peace.  Now,  it  will  not  be  denied 
by  any  well-read  attorney  that  in  all  well-regulated  police 
courts  the  practice  in  such  cases  is  that  where  an  investigation 
shows  both  parties  to  be  guilty,  and  equally  guilty,  the  court 
then  and  there,  having  both  parties  present^  fines  the  defendant 
on  the  complaint,  and  summarily  fines  the  complaining  witness. 
Such  practice,  however,  would  not  subserve  the  mercenary  pur- 
poses of  a  prosecutor,  who  regards  a  public  office,  not  as  'a 
public  trust,^  but  as  ^a  private  snap.'  It  is  time  that  in  the 
city  of  Butte  the  Statute  of  Limitations  should  run  on  a  certain 
kind  of  high-handed  practice.  J.  W.  Shannon," 

This  publication  was  alleged  in  the  proceedings  to  be  '^  a  con- 
temptuous and  insolent  article,  concerning  the  proceedings  of 
said  court,  and  the  practice  therein.'^ 

Upon  the  hearing,  the  petitioner  raised  the  question  of  the 
jurisdiction  of  the  court  to  proceed  against  him  as  for  contempt 
upon  the  matter  set  forth,  and  insisted  that  the  &cts  set  forth 
did  not  constitute  a  contempt  of  court,  and  therefore  that  the 
<x)urt  had  no  jurisdiction  to  entertain  the  proceeding.  The 
police  magistrate,  however,  found  the  petitioner  '' guilty  as 
charged,  and  ordered  and  adjudged  that  he  pay  a  fine  of  fifty 
dollars,  and  costs  of  this  prosecution,  amounting  to  the  sum  ot 
ten  dollars,  and  stand  committed  to  the  county  jail  until  such 
judgment  is  satisfied.^' 

The  proceedings  of  said  court  in  the  matter  under  consider- 
ation, and  files  and  records  concerning  the  same,  duly  authenti- 
<!ated  by  certificate  and  seal,  are  made  a  part  of  this  application, 
to  show  wherein  the  imprisonment  is '^  alleged  to  be  illegal,^' 
and  ^^in  what  the  alleged  illegality  consists."  (Comp.  Stats. 
div.  5,  §  1165.)  And  upon  the  showing  it  is  insisted  here  by 
counsel  for  petitioner  that  the  imprisonment  is  illegal,  because 
the  judgment  and  commitment  proceeded  upon  a  charge  which 
in  law  does  not  constitute  a  contempt  of  said  court,  and  hence 
ilie  court  was  without  jurisdiction  to  assess  such  punishment. 

The  act  of  incorporation  of  the  city  of  Butte  grants  to  the 
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police  magistrate  '^exclasive  jurisdiction  to  try  and  determine 
all  actions  arising  under  the  ordinances  of  the  city,  and,  in  ad- 
dition^ the  same  jurisdiction  conferred  by  law  upon  justices  of 
the  peace."  (Comp.  Stats,  div.  5,  §  371.)  The  statute  of  this 
State,  defining  the  jurisdiction  of  a  justice  of  the  peace,  provides 
that  ^'a  justice  may  punish  any  person  guilty  of  a  contempt  ot 
his  court,  as  defined  by  this  act,  by  fine  or  imprisonment,  or 
both ;  but  the  fine  shall  not  exceed  one  hundred  dollars,  nor 
imprisonment  shall  not  exceed  one  day.  The  acts  for  which 
the  person  is  convicted  shall  be  particularly  specified  in  the 
justice's  docket,  and  the  judgment  entered  thereon.'^  (Comp. 
Stats,  div.  1,  §§  816,  817,  Code  Civ.  Proc.) 

Section  584  of  the  Code  of  Civil  Procedure  defines  certain 
^'  acts  or  omissions  in  respect  to  a  court  of  justice^  or  proceedings 
therein,"  which  constitute  ^^  contempts  of  the  authority  of  the 
court." 

There  is  some  controversy  in  the  reports  and  authorities  as  to 
whether  a  statute  defining  what  shall  constitute  contempt  oper- 
ates to  take  away  common-law  jurisdiction  of  courts  of  record 
in  such  proceedings,  and  leaves  the  court  with  only  statutory 
jurisdiction  and  power  to  punish  only  where  the  act  or  omis- 
sion comes  within  the  express  provisions  of  statute,  or  whether 
such  statutes  are  only  declaratory  of  the  common  law  in  part, 
or  supplemental  to  it,  and  leave  the  court  free  to  exercise 
common-law  jurisdiction  upon  this  subject,  in  cases  not  pro- 
vided for  by  statute,  where  such  case  was  formerly  cognizable 
at  common  law.  (dark  v.  People^  12  Breese,  340 ;  12  Am.  Dec 
177,  and  note;  Stale  v.  OaUowayy  6  Cold.  326;  98  Am.  Dec. 
404,  and  note,  and  cases  cited.)  That  question  was  touched 
upon  by  the  learned  judge  in  delivering  the  opinion  of  the 
court  in  Tenitory  v.  Murray,  7  Mont.  251,  although  that  case 
was  declared  to  be  within  express  provisions  of  our  statutes. 
But  such  questions  do  not  concern  this  inquiry.  The  Justice's 
Court  is  not  one  of  general  or  common-law  jurisdiction.  Its 
jurisdiction  is  restricted  to  the  limits  prescribed  by  statute. 
In  cases  of  contempt,  the  statute  provides  that  such  courts 
'^may  punish  any  person  guilty  of  a  contempt,  as  defined  by 
this  act."  Therefore  the  power  of  a  justice  of  the  peace  to  pun- 
ish for  contempt  is  confined  to  the  acts  or  omissions  prescribed 
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in  section  684  of  the  Code.  The  jurisdiction  of  the  police 
magistrate  in  question  to  punish  in  cases  of  contempt  restis  upon 
the  same  provisions,  by  reason  of  the  statute  investing  him  with 
the  jurisdiction  of  justice  of  the  peace.  If,  then,  the  police 
magistrate  has  power  to  visit  punishment  upon  the  petitioner 
for  contempt  of  his  court,  for  the  publication  of  said  article,  it 
must  be  found  that  such  act  is  one  defined  in  section  584,  Code 
of  Civil  Procedure.  By  consulting  that  section,  it  is  readily 
seen  that  no  such  act  is  within  its  terms.  The  first  and  ninth 
subdivisions  of  said  section  contain  the  only  provisions  under 
Tvhich  it  could  be  contended  that  this  proceeding  is  authorized. 
These  provisions  are  as  follows:  ^^ First,  disorderly, contemptu- 
ous, or  insolent  behavior  toward  the  judge  while  holding  court, 
tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial 
proceeding;''  *^ ninth,  any  other  unlawful  interference  with  the 
process  or  proceedings  of  a  court.'' 

The  power  ot  inferior  courts  to  punish  persons  for  contempt, 
in  cases  where  the  act  for  which  the  punishment  is  adjudged 
did  not  occur  in  the  presence  of  the  court,  is  questioned  by  some 
authorities,  and  denied  altogether  by  others.  Mr.  Bishop,  in 
his  work  on  Criminal  Law,  states  the  result  of  his  investigation 
of  the  subject  as  follows :  ^'  Contempts  against  justices  of  the 
peace — distinguished  from  Superior  Courts  of  record.  What 
has  been  said  thus  far  refers  particularly  to  contempts  against 
higher  courts  of  record.  But  there  is  an  opinion,  which  may, 
perhaps,  be  well  founded,  that  the  authority  of  justices  of  the 
peace  is  somewhat  more  limited.  They  may  commit  for  con- 
tempts in  their  presence  while  holding  their  court;  but  Mr. 
Gabbett  observes  that  ^courts  of  inferior  jurisdiction  cannot 
attach  or  commit  a  party  for  any  contempt  which  does  not  arise 
in  the  face  of  the  court.'  And  there  are  many  expressions  in 
the  English  books  apparently  sustaining  this  general  propo- 
sition. Thus,  though  the  present  County  Courts  are  ot  record, 
and  by  the  statute  are  permitted  to  commit  only  for  contempts 
in  court,  still,  being  of  inferior  jurisdiction,  it  is  strongly  inti- 
mated that  the  same  result  would  proceed  from  common-law 
principles.  It  is  also  held  in  England  that  the  sessions  cannot 
proceed  in  this  way  against  a  man  for  disobeying  an  order 
of  filiation,  but  only  on  his  recognizance;  and  we  have  some 
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American  dida  limiting  the  power  of  justices  of  the  peace  to 
contempts  in  court.  In  reason,  this  power  does  not  extend  as 
far  as  that  of  high  tribunals,  still  there  may  be  circumstances  in 
which  it  should  be  permitted  some  scope  beyond  this  narrowest 
limit/'  (2  Bishop  on  Criminal  Law  [7th  ed.],  §  263,  and  cases 
cited.) 

Undoubtedly,  the  statute  of  Montana  extends  the  power  of 
justices  of  the  peace  beyond  the  narrowest  limits  referred  to  by 
the  learned  author.  But  that  power  cannot  be  extended  beyond 
the  statute.  Its  exercise  must  be  confined  to  acts  mentioned 
in  the  statute,  occurring  in  the  presence  of  the  court,  or  so  near  as 
to  ^^nterrupt  the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; or,  when  exercised  in  reference  to  acts  done  out  of  court, 
the  act  must  be  one  expressly  defined  by  statute;  such,  for 
example,  as  unlawful  interference  with  the  legal  execution  of 
processes.  None  of  these  would  include  power  to  punish  for 
the  expression  of  sentiments  through  the  medium  of  the  public 
press  or  otherwise  regarding  the  practice  of  the  court,  or  of 
results  or  abuses  alleged  to  flow  from  the  past  administration  of 
such  court.  A  power  to  punish  for  such  utterance,  or  to  silence 
the  voice  of  comment  upon  such  matters,  would  be  the  discovery 
of  an  unknown  quantity  in  jurisprudence,  and  the  exercise  of  it 
would  be  a  menace  to  a  free  and  spirited  people. 

The  constitutional  right  ot  freedom  of  speech,  written  in  the 
tenth  section,  article  iii.  of  our  Constitution,  would  be  set  at 
naught  by  the  exercise  of  such  a  power,  whenever  that  freedom 
of  speech  happened  to  be  directed  to  the  action  of  public  courts. 
There  is  no  such  exception.  We  speak  now  of  the  discussion 
of  matters  pertaining  to  courts,  or  the  practice  therein,  which 
have  no  tendency  to  affect  the  merits  or  result  of  particular  cases 
pending,  which  class  of  discussion  is  entirely  distinguished  from 
publications  which  are  designed  and  put  forth  for  the  purpose 
and  have  a  tendency  to  influence  the  result  of  particular  cases. 

So  far  as  the  article  in  question  refers  to  any  particular  case, 
it  refers  to  one  determined  in  the  District  Court. 

Viewing  the  contents  of  this  publication  alone,  free  from  |iny 
knowledge  of  local  events,  which  might  possibly  direct  the  course 
of  imagination,  we  are  struck  with  surprise  that  the  honorable 
police  magistrate  entertained  an  affidavit  which  declares  that 
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the  publication  was  a  ^^  contemptuous  and  insolent  article  oou- 
«eming  the  proceedings  and  practice''  in  his  honorable  court. 
The  article  says  the  case  in  point  was  ^^  appealed  from  a  lower 
court"  We  have  judicial  knowledge^  and  no  doubt  every  well- 
informed  person  in  this  jurisdiction  who  reads  the  newspa}>ers 
has  knowledge  otherwise,  that  the  police  court  is  not  the  only 
court  there  lower  in  rank  than  the  District  Court.  But  it  is 
said  that  the  reference  in  said  article  to  '*  ordinances/'  and  ^^to 
the  city  of  Butte,"  might  fairly  be  taken  as  referring  the  re- 
marks to  the  police  court  Granting  all  such  inferences^  still  it 
may  be  asked,  what  is  there  in  the  article  to  indicate  that  the 
-case  in  point  was  adjudicated  in,  or  appealed  from  said  court, 
as  administered  by  the  present  incumbent^  or  that  the  abuses 
meutioned  occur  under  his  administration?  The  article  is  di- 
rected against  a  system,  and  avers  that  abuses  have  prevailed 
under  such  system,  and  proposes  a  change  to  remove  tempta- 
tions which  invite  abuse.  But  it  does  not  follow  that  there 
may  not  be  as  pure  an  administration  of  justice  in  said  police 
<X)urt  under  the  present  police  magistrate  as  ever  will,  or  could 
be,  under  any  other  system,  although  the  present  system  may 
not  be  the  best,  or  even  tends  to  invite  abuse.  We  are  there- 
fore surprised  that  the  magistrate  so  readily  adopted  the  con- 
clusion that  the  article  referred  to  the  '^  practice  and  proceedings  " 
in  his  court.  Nevertheless,  if  the  article  had  expressly  referred 
to  past  proceedings  and  practice  of  said  court  under  the  present 
magistrate,  this  proceeding  and  summary  punishment  would 
fiot  apply.  If  the  article  was  libelous,  there  are  other  remedies, 
and  it  may  be  observed,  moreover,  that  summary  punishment 
for  contempt  in  such  a  case  is  no  vindication  of  past  practice 
and  proceedings  of  courts;  no  more  than  lashes  vindicate  the 
cause  relied  on  to  justify  the  chastisement. 

It  is  ordered  that  the  writ  of  habeas  corpus  issue,  and  if  the 
imprisonment  is  found  to  be  based  upon  the  proceedings  set 
forth  in  the  application,  the  prisoner  will  be  summarily  dis- 
charged. 

BuLKE,  C.  J.,  and  De  Witt,  J.,  concur. 
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KNIGHT,  Appellant,  v.  RICHTER  et  al.,  Respond^ 

ENT3. 
LArgaed  Jane  19, 189L    Decided  July  27, 1891.] 

Ejjdehcr^  Partnerships  Bill-head, -^IL  bill-head  of  a  firm,  parporting  to  show 
the  naineB  of  the  partners,  which  does  not  show  the  name  of  a  defendant  saed 
as  a  member  of  the  firm,  is  competent  evidence  on  the  question  of  partnership. 

Sahb.— The  interrogation  of  a  witness  as  to  whether  he  had  ever  seen  a  bill-head 
of  the  defendant  firm,  and  as  to  his  knowledge  obtained  in  personal  dealings 
with  the  firm  as  to  the  withdrawal  of  one  of  its  members,  cannot  be  held  error 
where  the  record  fails  to  disclose  how  such  knowledge  by  the  witness  would 
become  material  to  the  issue. 

Appeal  from  First  Judicial  Distrid^  Lemis  and  Qarke  OovaUy^ 

A^ction  on  promissory  note.  The  cause  was  tried  before 
Hunt,  J.    Defendant  Richter  had  judgment  below. 

TooU  &  Wallace,  for  Appellant. 

In  the  course  of  the  trial  before  a  jury,  Mr.  T.  H.  Klein- 
schmidt,  being  upon  the  stand,  and  having  testified  that  he  was 
assistant  cashier  of  the  bank  at  all  times  material  to  the  suit, 
an  offer  was  made  to  charge  the  bank  with  knowledge  of  the 
withdrawal,  by  showing  that  notice  of  the  withdrawal  had  been 
brought  home  personally  to  T.  H.  Kleinschmidt  in  the  course 
of  his  personal  business  with  the  firm.  And  against  the  objec- 
tion of  counsel  for  plaintiff,  questions  were  put  to  him,  and  he 
was  required  to  answer  the  same  with  this  object  in  view. 
Against  plaintiff's  objection  bill-heads  were  submitted  to  the 
witness,  whicl)  bill-heads  purported  to  give  the  names  of  the 
members  ot  the  firm  of  Richter  &  Co.,  and  on  which  the  name 
of  Hermann  Richter  did  not  appear,  and  he  was  examined  as  to 
whether  or  not  in  his  personal  grocery  dealing  he  had  had  any 
such  bills  presented  to  him;  and  all  of  the  foregoing  as  ex- 
pressly stated  by  counsel  for  the  defendants  being  of  the  object 
of  establishing  personal  knowledge  in  T.  H.  Kleinschmidt  of 
the  withdrawal  of  Hermann  Richter,  and  thereby  charging  the 
bank  with  said  knowledge.  That  this  action  of  the  court  was 
error,  and  that  the  personal  knowledge  of  a  director  or  officer 
of  the  bank  cannot,  in  the  course  of  personal  transactions,  be 
chargeable  as  notice  to  the  bank,  is  an  established  principle  of 
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law  sastained  by  abnndanoe  of  authorities.  (President  eie.  v. 
Cbm«n,  37  N.  Y.  323 ;  93  Am.  Dec.  575 ;  Wilson  v.  Second 
NaL  Bank,  Pa.  Nov.  1886,  7  Atl.  Rep.  146;  Ffrrd  v.  French, 
72  Mo.  250 ;  De  Kay  v.  Hackenmck  Water  Co.  38  N.  J.  Eq. 
158;  Barnes  v.  Trenton  Gas  Light  Go.  27  N.  J.  Eq.  33;  Bierce 
V.  Bed  Bli^Hotd  Co.  31  Cal.  165;  Angell  &  Ames  on  Corpo- 
rations, §§  307,  308,  p.  315.) 

Henry  C  Smith,  for  Respondents. 

If  Kleinschmidt,  being  the  officer  of  the  bank  who  acted  for 
the  bank  in  this  transaction  of  taking  Richter  &  Co.^s  note, 
knew  at  the  time  of  taking  the  said  note  that  Hermann  Richter 
was  not  a  member  of  the  firm,  it  was  competent  to  show  that, 
and  appellant's  authorities  relating  to  attempts  to  charge  a  cor- 
poration through  the  knowledge  of  an  agent,  who  took  no  part 
in  the  transaction  in  question,  do  not  apply  to  this  case. 
(Wade  on  Notice,  §§  682,  683,  p.  311;  NaJUcmal  etc.  Bank  v. 
Cushman,  121  Mass.  490.) 

De  Witt,  J. — This  action  is  upon  a  promissory  note  dated 
November  2,  1886,  at  60  days,  for  $1,021,  payable  to  Edward 
W.  Knight,  cashier,  or  order,  at  the  First  National  Bank^ 
Helena,  Mont.,  and  made  by  Richter  &  Co.  Judgment  was 
demanded  for  $919.55,  the  balance  due,  and  interest.  The  de- 
fendant, Hermann  Richter,  alone  filed  a  separate  answer,  on 
which  the  ease  was  tried,  aud  in  which  he  makes  the  defense 
that,  at  the  time  of  the  execution  of  the  note,  he  was  not  a 
member  of  the  firm  of  Richter  &  Co.  A  verdict  was  rendered 
for  the  defendant,  Hermann  Richter.  An  appeal  is  taken  by 
plaintiff  from  an  order  denying  a  motion  for  a  new  trial,  and 
from  the  judgment.  The  error  alleged  is  presented  in  a  state- 
ment on  motion  for  a  new  trial. 

It  seems  from  the  evidence  that  Hermann  Richter  had  once 
been  a  member  of  the  firm  of  Richter  &  Co.,  and  had  with- 
drawn before  the  making  of  this  note.  It  would  seem  that  all 
of  the  evidence  is  not  in  the  statement,  but  only  that  which  ap- 
pellant deemed  sufficient  to  illustrate  the  point  of  his  exception. 
T.  H.  Kleinschmidt  was  a  witness.  It  seems  that  he  had  some 
connection  with  some  bank.     What  the  relation  was  does  not 
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appear.  The  bank  is  spoken  of  as  "the  plaintiff  bank/'  and, 
in  relation  to  Mr.  Kleinschmidt,  as  "  his  bank/'  and  he  is  men- 
tioned as  the  ^*  representative  of  the  bank."  What  his  office  in 
or  relation  to  the  bank  was,  is  not  disclosed.  What  bank  it  was 
does  not  appear  in  the  pleadings  or  the  evidence.  A  bank  is 
mentioned  in  the  statement  as  "  the  plaintiff  bank/'  but  neither 
pleadings  nor  evidence  indicate  that  any  bank  was  plaintiff. 
The  complaint  is  by  E.  W.  Knight,  cashier.  Nothing  what- 
ever informs  the  court  of  what  he  was  cashier,  whether  of  a 
bank,  or  any  otlier  institution,  or  that  a  bank  was  plaintiff  in 
interest,  except  the  little  light  afforded  by  the  face  of  the  note 
as  set  out  in  the  complaint,  by  which  it  appears  that  the  note 
was  payable  to  Edward  W.  Knight,  cashier,  at  the  First  Na- 
tional Bank,  Helena,  Mont.,  and  a  statement  in  one  portion  of 
the  record  that  "  the  matter  at  issue  was  whether  or  not  the 
plaintiff  bank  had  received  notice,  prior  to  the  execution  of  the 
note  in  suit,  of  the  alleged  withdrawal  of  Hermann  Kichter 
from  the  firm  of  Kichter  &  Co."  As  deemed  pertinent  to  this 
issue,  the  witness  Kleinschmidt  was  asked  whether  he  did  any 
business  himself  with  the  firm  of  Kichter  &  Co.,  and  whether  he 
had  been  rendered  statements  of  account  by  Richter  &  Co.  prior 
to  the  execution  of  the  note  in  suit,  which  statements  showed 
upon  their  face  the  names  of  Henry  Richter  and  Waldemar 
Stein  as  members  of  that  firm,  and  only  them,  similar  to  a  bill- 
head handed  to  witness.  The  witness  stated  that  he  may  have 
seen  such  a  bill-head,  and  that  he  may  not.  He  did  not  state 
that  he  had  seen  them,  and  explained  why  he  could  not  so  state. 
Witness,  Henry  Richter,  apparently  one  of  the  defendants,  testi- 
fied that  he  thought  that  none  of  these  bill-heads  had  been  pre- 
sented to  Kleinschmidt.  He  further  said  that  this  bill-head 
was  that  of  Richter  &  Co.  afler  January  1, 1886 ;  that  Stein  had 
notice  of  it,  and  was  a  full  partner.  Afler  this  evidence,  the 
court  admitted  the  bill-head  in  evidence,  limited  to  the  actual 
matter  of  the  question  of  partnership,  and  refused  to  admit  it 
for  the  purpose,  as  defendants  desired  it  should  be,  of  showing 
that  it  was  actually  presented  to  Kleinschmidt. 

Plaintiff's  exception  is  as  to  the  interrogation  of  Kleinschmidt 
as  to  the  bill-head,  and  his  knowledge  obtained  in  personal  deal- 
ings with  Richter  &  Co.     It  is  not  at  all  clear  from  this  record 
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how  any  notice  to  Kleinschmidt  could  be  material,  when  we  do 
not  know  what  relation  Kleinschmidt  had  tb  the  bank,  and 
when  it  does  not  appear  that  such  bank  was  a  party  either  of 
record  or  in  interest.  But  even  if  the  bank  were  the  actual 
party  in  interest,  and  Kleinschmidt  were  an  officer  of  the  same, 
to  whom  official  knowledge  of  the  withdrawal  of  Hermann 
Richter  from  the  firm  of  Richter  &  Co.  could  properly  be 
charged,  we  cannot  hold  that  the  evidence  admitted  was  error. 
If  Kleinschmidt  were  such  officer,  and  the  bank  were  the  plaint- 
iff, it  was  proper  to  ascertain  whether  official  notice  had  gone 
to  the  bank  through  such  officer,  and  the  court  might  properly 
hear  evidence  to  ascertain  whether  such  were  the  facts;  and, 
having  done  so,  and  being  of  the  opinion  that  such  notice  had 
not  been  communicated,  the  court,  in  this  case,  excluded  the 
bill-head  for  all  purposes  except  as  to  the  actual  matter  of  part- 
nership. This  was  competent.  The  partnership  question  was  ' 
material  as  a  proposition  independent  of  notice  to  the  bank, 
and,  upon  such  independent  proposition  alone,  the  court  properly 
admitted  the  bill-head. 

The  judgment  and   the  order  denying  the  new  trial   are 
affirmed. 

Blake,  C,  and  Harwood,  J.,  concur. 


LITTRELL  et  al..  Respondents,  v.  WILCOX,  Appel- 

LANT. 
[Argued  June  29,  1891.    Decided  July  27, 1891.] 

Bfegeal  Jxmas—  GonstitutioncU  interpretation.  —  The  authority  given  by  section  36, 
article  riii.  of  the  Constitution  to  a  special  judge  to  try  a  case,  carries  with  it 
authority  to  do  any  act  incidental  or  necessary  to  the  exercise  thereof. 

Judos — JHsqualiJicaiion^  Formal  custs-- Special  opnire.— The  disqualification  of 
a  judge  to  act  as  such  in  any  caae  where  he  has  been  attorney  for  either  party, 
as  provided  in  section  547  of  the  Code  of  CivU  Procedure,  does  not  extend  to  a 
formal  act  as  ordering  the  issuance  of  an  open  venire  for  a  jury  to  try  such  case 
where  the  regular  panel  has  been  discharged. 

IssTBUcnoRS. — In  an  action  for  services  in  drilling  a  weU  where  there  was  no  evi- 
dence that  it  was  agreed  that  water  was  to  be  reached,  an  instruction  to  the 
effect  that  it  was  not  expressed  in  the  contract  between  plaintiff  and  defendant 
whether  water  was  to  be  reached,  and  the  jury  should  take  that  into  consider- 
ation in  passing  upon  it  with  the  other  evidence  in  the  case,  is  proper. 
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CovTRJLcrs-^ Interpretation'-^"  WeQ  "  defined,  —An  agreement  to  drill  a  weU  can- 
not, in  the  absenge  of  any  special  contract,  be  constmed  aa  an  nndertaking  thai 
water  other  than  surface  water  shall  be  obtained. 

Appeal  from  Mgkth  Judicial  District,  Cascade  Cbunty, 

Action  to  recover  for  services  rendered.  The  cause  was  tried 
before  Jas.  P.  Lewis,  special  judge,  sitting  in  place  of  Bentok, 
J.     Plaintiffs  had  judgment  below. 

Statement  of  the  case  prepared  bj  the  judge  delivering  the 
opinion. 

The  complaint  in  this  action  is  for  work,  labor,  and  services 
rendered  by  plaintiffs  for  defendants,  at  their  request,  in  drill- 
ing a  well  for  defendants  to  a  depth  of  230  feet  It  is  allied 
that  said  services  were  worth  the  sum  of  $637.50,  and  that  no 
part  of  the  same  has  been  paid  except  $100.  The  demand  for 
judgment  is  for  $500,  $37.60,  it  appearing  from  the  evidence, 
having  been  remitted. 

Margaret  Southerland  was  a  defendant,  but  seems  to  have 
dropped  out  of  the  controversy.  The  defendant  Wilcox  filed 
a  separate  answer,  in  which  he  makes  the  defense  that  whatever 
labor  was  performed  by  plaintiffs  was  upon  a  special  contract, 
whereby  plaintifis  agreed  to  sink  for  defendants  a  well  contain- 
ing water  other  than  surface  water,  and  that  such  contract  should 
be  completed  within  a  reasonable  time.  The  answer  further  sets 
up  that,  prior  to  the  completion  of  such  special  contract,  and 
virithout  reaching  water,  plainti£&  abandoned  the  contract  with- 
out leave  from  defendants,  or  any  lawful  excuse  therefor;  that 
plaintiffs  did  not  offer  to  complete  said  contract;  and  that,  under 
the  terms  thereof,  they  were  to  receive  no  pay  until  completed. 

A  replication  denied  the  new  matter  in  the  answer.  The 
verdict  and  judgment  were  for  the  plaintiffs  for  $500.  A 
motion  for  a  new  trial  was  denied.  Defendants  appeal  from 
that  order  and  from  the  judgment. 

Thos,  E.  Brady  J  for  Appellants. 

Ledie  &  Baum,  for  Respondents. 

De  Witt,  J. — The  main  controversy  in  this  case  is  that  ap- 
parent upon  the  face  of  the  pleadings,  the  plaintiffs  contending 
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for  a  jadgment  for  work,  labor,  and  services  upon  a  quantum 
meruU  allegation  and  proof,  and  the  defendants  insisting  that 
there  was  a  special  contract,  which  plaintiffs  had  failed  to  per- 
form, and  hence  they  conld  claim  nothing. 

But  other  questions  are  raised,  and  the  best  view  of  the  case 
can  be  obtained  by  following  appellant's  specification  of  errors, 
and  treating  them  in  their  order. 

Hon.  C.  H.  Benton,  judge  of  the  district,  had  been  counsel 
in  the  case  before  his  elevation  to  the  bench.  The  case  was 
tried  before  J.  P.  Lewis,  Esq.,  special  judge^  under  the  pro- 
visions of  the  Constitution  (art.  8,  §  36). 

1.  The  first  error  assigned  is  that  the  special  judge  set  the 
case  for  trial,  whereas  he  had  no  authority,  under  the  Constitu- 
tion, to  do  anjrthing  but  try  the  case.  Who  set  the  case  does 
not  appear.  If  it  did,  we  should  not  hesitate  to  say  that  au- 
thority to  try  a  case  carried  with  it  the  authority  to  do  the 
necessary  and  incidental  act  of  setting  it  for  trial,  as  fully  as  to 
adjourn  the  trial  for  luncheon. 

2.  The  second  assignment  of  error  takes  a  view  of  the  law 
opposite  to  that  held  in  the  first.  Defendant  challenged  the 
entire  panel  of  jurors,  on  the  ground  that  the  venire  for  them 
was  issued  by  Hon.  C.  H.  Benton,  judge,  who,  as  appears 
above,  had  been  counsel  in  the  case.  The  challenge  was  over- 
ruled. 

It  appears  that  the  regular  jurors  had  been  discharged.  The 
clerk  ^as  ordered  to  issue  a  special  venire  for  twenty  jurors. 
The  writ  reads:  "To  the  sheriff,  etc.  You  are  hereby  com- 
manded to  summon  twenty  good  and  lawful  men  of  Cascade 
County,  etc."  No  names  are  contained  in  the  writ  as  persons 
for  the  sherifi  to  summon.  The  sheriff  returns  that  he  had 
summoned  twenty  men,  giving  their  names  in  his  return. 

The  record  states  that  defendant  Wilcox  files  his  written 
challenge  to  th6  entire  panel,  because  the  same  had  been  drawn 
under  the  direction  of  Hon.  C.  H.  Benton,  the  regular  judge 
of  the  court,  who  was  disqualified,  as  above  set  forth.  When 
we  consult  defendant's  written  challenge  referred  to  in  the  above 
terms,  and  which  is  in  the  record,  we  find  the  following  lan- 
guage therein  set  forth  as  the  ground  of  the  challenge :  "  Chal- 
lenges the  entire  panel  of  said  jury  on  the  ground  that  the  same 
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was  improperly  drawn,  the  said  jary  being  drawn  under  a 
special  venire  issued  by  Hon.  C,  H.  Benton,  judge,  who  is  dis« 
qualified  from  acting  as  judge  therein,  having  been  attorney  for 
the  plaintiff,"  etc.  So  far  as  the  jury  having  been  drawn  under 
the  direction  of  Judge  Benton  is  concerned,  the  facts  are 
simply  that  he  ordered  an  open  venire  to  issue.  He  had  noth- 
ing whatever  to  do  with  the  selection  of  the  persons  summoned, 
it  being  left  to  the  sheriff  to  select  them  from  the  body  of  the 
county.  Section  15  of  the  Act  of  March  14, 1889  (p.  168, 16th 
Sess.)  provides:  "If  during  the  progress  of  any  trial  of  any 
cause  in  such  court,  where  a  jury  has  been  drawn,  as  in  this  sec- 
tion provided,  it  shall  become  necessary  for  any  cause  to  sum- 
mon additional  jurors,  such  additional  jurors  shall  be  drawn 
and  summoned  by  an  open  venire  in  accordance  with  the  pro- 
visions of  section  255  of  the  first  division  of  the  Compiled 
Laws  of  Montana,  and  the  acts  amendatory  thereto." 

Section  255,  as  amended  March  2,  1889  (16th  Sess.  p.  165)^ 
as  to  an  open  venire,  provides :  "  If  from  any  cause  the  names 
contained  in  said  box  .  •  •  •  shall  be  exhausted  without  obtain- 
ing a  competent  jury,  the  court  may  order  a  venire  to  issue,, 
directing  the  sheriff  to  summon  from  the  citizens  of  the  body 
of  the  county,  and  not  from  by-standers,  so  many  qualified  per- 
sons as  may  be  necessary  to  complete  the  jury  in  the  pending 
trial." 

As  far  as  we  can  learn  from  the  record  in  this  case,  it  was 
under  the  provisions  of  these  laws  that  the  jury  complained  of 
was  summoned.  The  judge  had  nothing  to  do  with  the  selec- 
tion of  the  jurors.  He  did  nothing  more  than  the  formal  act 
of  ordering  the  venire  to  issue. 

As  to  the  disqualification  of  the  judge,  we  find  section  647 
of  the  Code  of  Civil  Procedure:  "A  judge  shall  not  act  as 
such  in  any  of  the  following  cases :  •  •  •  .  When  he  has  been 
attorney  or  counsel  for  either  party  in  the  action  or  proceeding." 

This  disqualification  of  a  judge  now  generally  obtains  by 
statute.  But  it  is  held  that  such  disqualification  does  not 
extend  to  formal  and  non-judicial  acts.  The  court  says  in 
Cock  v.  State,  8  Tex.  App.  666 :  "  It  is  urged  in  a  motion  in 
arrest  of  judgment  that  the  Hon.  A.  J.  Booty,  the  regular 
judge  of  the  District  Court  of  Panela  County,  and  who  was 
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present  and  presiding^  having  been  of  counsel  in  the  case,  was 
disqualified  fix)m  receiving  the  indictment  or  making  any  order 
in  the  case.  A  district  judge  is  prohibited  by  the  Constitution 
from  sitting  in  any  case  (among  other  circumstances)  <when  he 
shall  have  been  of  counsel  in  the  case/  What  is  meant  by  the 
phrase  ^sit  in  any  case'  is,  we  are  of  opinion,  explained  by  the 
provisions  of  the  Constitution  as  to  what  may  be  done  when  a 
judge  is  so  disqualified.  For  instance,  the  parties  may  by  con- 
sent appoint  a  proper  person  to  try  the  case;  or,  ^ upon  their 
failing  to  do  so,  a  competent  person  may  be  appointed  to  try 
the  same  in  the  county  where  it  is  pending.  Taking  these 
several  passages  in  connection,  it  would  seem  that  when  it  is 
said  the  judge  shall  not  sit  in  any  case,  it  is  intended  he  shall 
not  do  what  the  person  chosen  or  appointed  may  do,  that  is, 
*try  the  case/  So  that,  whilst  a  judge  who  had  been  of  coun- 
sel for  either  party  could  not  sit  in  the  trial  of  the  case,  or 
make  any  ruling  which  would  properly  arise  on  the  trial,  he 
would  not  be  incompetent  to  preside  in  taking  incidental  orders; 
as,  for  instance,  an  order  granting  a  change  of  venue,  or  enter- 
ing an  order  appointing  the  person  agreed  upon  to  try  the 
case.  The  disqualification  of  the  judge  to  try  the  case  would 
not  prevent  him  from  receiving  the  report  of  the  grand  jury 
for  the  term,  although  there  be  embraced  in  the  report  the 
return  of  an  indictment  in  which  he  would  not  be  qualified  to 
sit  in  the  trial.'*  (See,  also,  Heydenfeldt  v.  Tovms,  27  Ala.  423; 
In  re  Ryers,  72  N.  Y.  15;  28  Am.  Rep.  88;  ThcmtJUm  v.  IFtf- 
«m,  55  Ga.  607;  SUxU  v.  Cdlins,  5  Wis.  339;  Underhm  v. 
Dennis,  9  Paige,  202.) 

We  are  of  opinion  that  the  function  of  the  regular  judge  in 
ordering  an  open  venire  to  issue  to  the  sheriff  is  one  of  those 
formal  matters  in  which  he  is  not  disqualified  to  act,  because 
the  case  to  come  before  the  jury  to  be  summoned  on  such  open 
venire  is  one  in  which  such  judge  had  been  counsel.  It  is  as 
formal  a  matter  as  receiving  an  indictment,  or  granting  a  change 
of  venne,  or  entering  an  order  appointing  the  person  agreed 
upon  to  try  the  case  {Oook  v.  State,  supra),  or  executing  a 
special  mandate  of  the  Supreme  Court  to  the  court  in  which 
the  alleged  disqualified  person  is  judge  {State  v.  Collins,  supra), 
or  appointing  commissioners  to  audit  claims  against  an  estate 
Vol.  XI.— e. 
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in  which  the  judge  is  intereeted  {Heydenfddi  v.  Toums^  supra), 
or  issuing  a  warrant  of  distress,  {Tliomton  v.  Wilsony  supra.) 
We  are  satisfied  that  defendant's  challenge  to  the  panel  was 
properly  oyemiled,  apon  the  ground  upon  which  he  made  it 
He  now  urges,  in  his  brief^  in  this  court,  for  the  first  time,  that 
the  jury  was  incompetent  to  try  the  case,  because  a  jury  com- 
mission had  not  been  appointed  in  the  county  of  Cascade. 
(SStofe  ex  rd.  Root  v.  McHaUon,  Judge,  10  Mont.  370.)  But 
that  objection  to  the  jury  was  never  made  in  the  District  Court, 
nor  was  exception  ever  taken  or  saved. 

3.  It  is  specified  as  error  that  the  court  allowed  plaintiff's 
attorney  to  make  certain  remarks  to  the  jury  upon  opening  the 
case  alleged  to  be  improper;  but  no  bill  of  exceptions  was 
made  or  certified,  and  the  matter  is  not  before  this  court. 

4.  It  is  objected  that  the  court  allowed  the  plaintiff  Littrell 
to  testify  as  to  the  condition  of  the  well  in  respect  to  having 
water  in  it,  three  years  after  it  was  dug ;  but  the  court  allowed 
that  testimony,  with  the  ruling  that,  if  it  were  not  connected 
with  the  condition  of  the  well  at  the  time  the  plaintiffs  ceased 
work  upon  it,  the  evidence  would  be  stricken  out.  It  was  after- 
wards, and  before  the  case  was  submitted  to  the  jury,  stricken 
out 

6.  Objections  are  made  to  the  refusal  of  the  court  to  give 
certain  instructions  requested  by  the  defendant.  But  the  in- 
structions alleged  to  be  refused  are  not  made  part  of  the  record, 
and  we  do  not  know  that  they  were  requested  or  refused. 

6.  It  is  contended  that  the  court  erred  in  giving  the  following 
instruction :  ^'  Whether  water  was  to  be  reached  is  not  expressed 
in  the  contract  or  arrangement  that  was  had  between  plaintiffs 
and  defendant,  and  you  are  to  take  that  into  consideration  in 
passing  upon  it,  and  with  the  other  part  of  the  evidence  in  this 
case.''  Appellant  does  not  inform  us  what  the  objection  was 
to  the  instruction.  It  appears  that  the  court  stated  a  portion 
ot  the  evidence  with  absolute  fidelity,  and  a  portion  upon 
which  there  was  no  conflict.  There  was  not  a  word  in  the  evi- 
dence that  water  was  to  be  reached.  The  court  told  the  jury 
that  they  were  to  consider  that  fact  along  with  the  rest  of  the 
evidence.  It  was  certainly  pertinent  to  the  issue  made  by  the 
pleadings,  and  no  reason  is  suggested  why  it  is  objectionable. 


11  Mont]  LiTTRELL  V.    WlL(X)X.  83 

7.  We  oome  now,  after  clearing  the  way,  to  the  gist  of  the 
action.  The  plaintiffs  seek  to  recover  for  services,  upon  a 
quantum  meruit.  They  proved  the  services  and  the  value,  and 
the  jury  found  with  them.  The  defendant  alleges  a  special 
contract  to  sink  a  well  containing  water  other  than  surface 
water,  and  that  plaintiffs  left  the  contract  without  reaching 
water.  There  is  a  conflict  of  evidence  as  to  why  plaintiffs  quit 
the  work.  Plaintiff  Littrell  testifies  that,  after  he  had  reached 
two  hundred  and  thirty  feet,  defendant  Wilcox  told  him  not  to 
prosecute  the  work  further.  The  jury  settled  this  conflict  by 
their  verdict,  and  the  District  Court  refused  to  disturb  their 
finding. 

Now,  as  to  the  special  contract  to  reach  water.  It  cannot  be 
seriously  contended  that  it  appears  from  the  evidence  that  the 
plaintiffs  ever  agreed,  in  terms,  to  sink  to  water.  But  defendant 
founds  his  argument  upon  his  construction  of  the  word  ''well''; 
that  plaintiffs  agreed  to  drill  a  "well '' ;  that  a  "  well "  is  a  hole 
in  the  ground,  containing  water  other  than  surface  water ;  that 
when  plaintiffs  agreed  to  drill  a  "well"  they  contracted  to 
furnish  an  article  meeting  that  definition,  and  that,  if  they  did 
not  produce  a  hole  in  the  ground  containing  water  other  than 
surface  water,  they  did  not  drill  a  "  well,''  and  cannot  recover. 

Let  it  be  observed  here  that  nothing  was  said  about  price 
when  the  work  was  commenced  and  the  contract  made.  The  de- 
fendant himself  selected  the  site  for  the  proposed  well.  Noth- 
ing was  said  about  plaintiffs  undertaking  to  reach  water.  All 
that  can  be  gleaned  from  the  conversations  of  the  parties  is 
that  plaintiff  were  to  dig  a  well.  From  this  contract,  and  the 
circumstances,  to  construe  an  undertaking  on  the  part  of  the 
plaintiffs  to  reach  water  or  receive  no  pay,  seems  to  us  to  do 
great  violence  to  language,  and  to  the  ordinary  transactions  of 
sane  men. 

It  appears  that  the  services  of  plaintiffs  were  worth  what 
they  charged.  When  plaintiffs  went  to  dig  a  well,  when  they 
took  a  site  selected  by  defendants,  when  no  guaranty  of  reach- 
ing water  was  made,  when  no  price  was  fixed  for  performing 
the  services  or  reaching  water,  can  a  court  for  a  moment  regard 
it  as  within  the  contemplation  of  the  parties,  as  shown  from 
their  words  or  their  acts^  that  they  used  the  word  ^  well "  as 
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meaning  a  hole  in  the  ground,  containing  water  other  than 
surfaoe  water?     We  think  not. 

Bouvier's  Law  Dictionary  defines  a  ^^well'^  as  ^^a  hole  dug 
in  the  ground  in  order  to  obtain  water.''  This  is,  to  our  mind,, 
the  only  practical  view.  The  object  of  a  well  is  to  obtain  water. 
The  well  may  be  unsuccessful.  The  object  of  a  mining  shaft 
is  to  develop  a  mine  that  will  pay — an  object  not  always  at- 
tained. 

Under  the  circumstances  of  the  case,  we  cannot  construe  the 
word  "well"  as  defendant  insists;  and  he  must  depend  wholly 
upon  the  construction  of  that  word,  for  he  utterly  failed  to 
prove  any  special  contract  in  terms,  and  the  jury  so  found. 

We  are  of  opinion  that  the  judgment  and  the  order  deny- 
ing the  motion  for  a  new  trial  should  be  affirmed,  and  it  is  so 
ordered. 

Affirmed. 
Blake,  C  J.,  and  Habwood,  J.,  concur. 


WEAVER,  Appellant,  v.  ENGLISH,  Respondent. 

[Argued  Jane  29, 1891.    Decided  July  27, 1891.  ] 

PucADiNa — Judgment  of  Justice's  Court.  —  In  pleading  a  Judgment  of  a  Justioe** 
Court,  the  pleader  must  either  aver  that  the  Judgment  was  "duly  given  or 
made,"  as  permitted  by  section  108  of  the  Code  of  Civil  Procedure,  or  the 
facts  conferring  jurisdiction  upon  the  Justice's  Court  must  be  alleged  and 
proved.    {Harmon  v.  Oojnstock  Horse  d  Cattle  Co,  9  Mont.  243,  affirmed.) 

Appeal  from  Eighth  Judimd  District^  Gaaeade  Oomdy. 

Action  in  ejectment.  The  cause  was  tried  before  Benton,  J. 
Defendant  had  judgment  below. 

Jam^  Donovan^  and  Sterling  &  Muffly,  for  Appellant. 

Oeo.  W.  Taylor  J  and  John  TF.  J^anton,  for  Respondent. 

« 

Blake,  C.  J. — This  action  was  commenced  originally  ia 
the  Justice's  Court  of  Cascade  County,  and  appealed  to  the  Dis- 
trict Court.  The  complaint  alleges  that  the  plaintiff  was  in 
the  peaceable  possession  of  a  parcel  of  land  at  a  certain  time. 
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and  that  the  defendant  forcibly  entered  thereon,  and  continues 
in  the  wrongful  occupation  thereof.  The  answer  contains  as  a 
defense  this  averment :  "  That  on  the  nineteenth  day  of  July, 
1890,  in  an  action  then  pending  before  John  P.  Dyas,  a  then 
justice  of  •the  peace  in  and  for  the  county  of  Cascade,  State  of 
Montana,  between  the  above-named  plaintiff,  James  Weaver, 
and  this  defendant,  Eobert  English,  involving  the  same  cause 
of  action  and  issues,  and  for  the  possession  of  the  same  land  as 
is  involved  in  this  action,  this  defendant  recovered  a  judgment 
in  his  favor  and  against  the  plaintiff,  together  with  his  costs, 
and  that  at  said  time  this  cause  of  action  was  adjudicated .''  At 
the  trial,  all  the  papers  on  file  in  the  action  before  said  justice 
of  the  peace,  and  oral  testimony  relating  to  the  same,  were  ad- 
mitted in  evidence.  The  plaintiff  objected  to  this  ruling  of  the 
court,  and  stated  this,  among  other  grounds,  that  ^^the  defendant 
has  failed  to  establish  and  prove  the  jurisdiction  of  the  justice 
of  the  peace.'^  There  was  no  allegation  of  such  jurisdiction  in 
the  answer;  there  was  no  proof  thereof,  and  the  subject  was 
ignored  in  the  instructions.  These  are  the  words  of  the  court : 
^*If  you  believe  from  the  evidence  that  the  case  in  the  Justice's 
Court  was  between  the  same  parties,  involving  the  same  land 
and  the  same  question,  as  to  the  adverse  possession  at  that  time, 
and  you  are  satisfied  from  the  evidence  that  the  case  was  tried 
and  determined,  that  would  end  the  case  right  there,  and  it 
would  be  your  duty  to  return  a  verdict  for  the  defendant.  The 
question  as  to  whether  it  was  adjudicated  and  tried,  and  whether 
it  was  the  same  parties  and  the  same  land,  and  all  those  ques- 
tions, are  entirely  for  the  jury  to  decide;  but  if  you  decide  that 
such  is  the  fact,  that  is  the  end  of  the  case,  and  you  need  go  no 
further,  but  should  return  a  verdict  for  the  defendant."  The 
allegation  of  the  answer  does  not  follow  the  language  of  the 
Code  of  Civil  Procedure.  "In  pleading  a  judgment  or  other 
determination  of  a  court,  or  officer  of  especial  jurisdiction,  it 
shall  not  be  necessary  to  state  the  facts  conferring  jurisdiction, 
but  such  judgment  or  determination  may  be  stated  to  have  been 
duly  given  or  made/'  (§  103.)  This  statute,  and  matters  of 
like  nature,  were  recently  reviewed  by  this  court  in  Harmon  v, 
Qmsiock  Horse  &  CcUtle  Co,  9  Mont.  243.  Under  this  author- 
ity, we  say  that,  inasmuch  as  the  answer  did  not  state  that  the 
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judgment  had  been  ^'duly  given  or  made/^  it  was  necessary  for 
the  defendant  to  allege  and  prove  the  facts  which  conferred 
jurisdiction  upon  the  Justice's  Court  to  hear  and  determine  the 
case,  which  was  pleaded  in  bar  of  this  action.  The  court  below 
tried  the  issues  upon  an  erroneous  theory.  It  is  therefore  ad- 
judged that  the  judgment  be  reversed,  and  that  the  cause  be 

remanded,  with  directions  to  grant  a  new  trial. 

BeveraecL 
Harwood,  J.,  and  De  Witt,  J.,  concur. 


11    86     BEAND,  Appellant,  v.  SERVOSS,  Respondent. 

[Argued  June  29, 1891.    Decided  July  27, 1891.] 

IsBTBXJCTiova— Evidence,— Where  eTidence  has  been  introduced  for  a  certain  pur- 
pose in  the  trial  of  a  cause,  which  would  be  inadmissible  for  any  other  purpose, 
an  instmction  by  the  court  informing  the  jury  what  the  eyidence  in  question 
would  ordinarily  tend  to  show,  but  that  there  was  no  such  question  in  the  case, 
and  explaining  the  exact  purpose  for  which  such  eyidence  was  admitted,  is  not 
objectionable  as  commenting  on  the  weight  of  the  evidence. 

Public  Domain — Dedaration  of  oocupani — Instt'tictUms. —  Under  section  1668, 
fifth  diyision  of  the  Compiled  Statutes,  proyiding  that  the  record  of  any  dec- 
laration of  an  occupant  of  a  portion  of  the  public  domain  shall  be  received  as 
presnmptiye  eyidence  of  the  regularity  of  the  paper  itself,  an  instruction  in  an 
action  for  forcible  entry  and  unlawful  detainer,  that  a  declaration  is  presump- 
tiye  eyidence  of  the  regularity  of  the  paper  itself,  though  it  need  not  be  made 
or  filed  by  a  person  in  possession,  is  unobjectionable. 

BuPBEXB  Ooxjvr— Appeal, — Objections  to  the  admission  of  testimony  which  are 
made  and  raised  for  the  first  time  in  this  court  wiU  not  be  considered. 

Appeal  from  Eighth  Judicial  District^  Cascade  County , 

Action  to  recover  possession  of  land.  The  cause  was  tried 
before  Benton,  J.    The  defendant  had  judgment  below. 

James  DoTiovan,  for  Appellant. 

Bourn  &  Bishop^  for  Respondent. 

• 

Blake,  C.  J. — This  is  an  appeal  from  the  order  of  the 
court  overruling  the  motion  for  a  new  trial.  The  action  was 
commenced  to  recover  the  possession  of  a  tract  of  land  under 
the  provisions  of  the  act  concerning  forcible  entry  and  unlaw- 
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fill  detainer.  The  jury  foand  for  the  defendant,  and  the  errors 
complained  of,  which  are  supported  by  argument  or  authority, 
will  be  reviewed. 

The  court  overruled  the  objection  of  the  plaintiff  to  the  fol- 
lowing question,  which  was  propounded  to  the  defendant:  "At 
that  time,  what,  if  anything,  did  you  do  in  furtherance  of  your 
possession  or  claim  to  the  land?'^  A  declaratory  statement 
of  Servoss,  and  a  letter  from  the  receiver  of  the  United  States 
land  office,  and  a  receipt  on  account  of  a  survey,  were  admitted 
in  evidence  for  the  defendant.  The  brief  states  that  the  court 
erred  in  these  rulings,  and  that  this  testimony  was  not  admis- 
sible under  the  pleadings.  No  objection  of  this  character  was 
made  at  the  trial,  and  passed  upon  by  the  court,  and  for  this 
reason  the  exceptions  based  thereon  will  not  be  examined. 

It  is  urged  that  the  comments  of  the  court  upon  the  evidence 
in  this  instruction  are  erroneous :  "There  has  been  considerable 
evidence  introduced  here  in  the  way  of  letters  and  certificates, 
applications  to  file,  and  other  evidence  that  would  ordinarily 
teud  to  show  right  of  possession  or  such  title  as  a  man  could 
acquire  to  unsurveyed  land.  But  the  question  of  right  of  pos- 
session and  title  is  not  in  the  case.  That  evidence  was  admitted 
before  you  for  the  purpose  of  throwing  such  light  as  it  might 
upon  the  question  of  the  possession  of  the  plaintiff  in  this  suit; 
it  was  not  introduced  or  admitted  by  the  court  upon  any  other 
theory,  except  to  give  you  such  light  as  it  naturally  would  give 
upon  the  question  as  to  the  possession  of  the  property.  You 
will  therefore  be  careful  to  discriminate  in  this  case,  and  recol- 
lect the  fact  that  it  is  simply  the  question  of  the  possession  of 
this  property — the  actual,  peaceable  possession  of  the  plaintiff 
at  that  time,  September  1st — and  not  any  right  of  possession 
nor  any  title  at  law.^'  The  learned  judge  applied  the  law  which 
has  always  prevailed  in  our  courts.  {Parks  v.  Barkley,  1  Mont. 
514;  Boardman  v.  Thompson^  3  Mont.  387;  Sheehy  v.  Flaherty ^ 
8  Mont.  365.)  The  appellant  does  not  maintain  another  posi- 
tion, but  contends  that "  the  court  had  no  right  to  say  what  any 
portion  of  the  evidence  tended  to  establish.^'  It  is  the  duty  of 
courts  to  give  a  proper  construction  to  statutes,  writings,  and 
instruments.  In  the  trial  of  causes  testimony  is  often  adduced 
which  is  competent  for  one  purpose  and  incompetent  for  any 
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other^  and  jarors  might  reasonably  be  misled  as  to  its  appli- 
cation to  the  issues.  In  the  instruction,  gupra,  there  is  no 
opinion  regarding  the  weight  of  the  evidence,  and  the  jury  are 
properly  informed  respecting  the  subject  ef  controversy  and  the 
proof. 

The  last  assignment  of  error  is  that  the  court  erred  in  the 
following  instruction:  "There  has  been  evidence  introduced 
before  you  of  the  fact  of  a  declaration  such  as  is  prescribed 
by  section  1663  of  our  statute,  and  prior  sections,  having 
been  executed  and  filed  by  one  of  the  parties  to  this  suit.  So 
&r  as  that  declaration  is  concerned,  it  is  not  necessary  that  a 
person  in  possession  of  land  should  make  and  file  such  a  decla- 
ration, but  where  a  person  takes  advantage  of  that  statute,  the 
paper  is  presumptive  evidence  of  the  regularity  of  the  paper 
itself.''  What  is  the  language  of  the  section,  supra f  "In  all 
legal  or  equitable  proceedings  hereafter  instituted  in  any  court 
in  this  Territory,  the  record  of  any  declaration  ....  shall  be 
received  ....  as  presumptive  evidence  of  the  regularity  of 
the  paper  itself  (Comp.  Stats,  div.  5,  §  1663.)  It  is  the  con- 
tention of  the  appellant  that  this  declaration  was  "presumptive 
evidence  ot  the  peaceable  possession  of  the  plaintiff.''  The  stat- 
ute has  proclaimed  the  effect  of  this  instrument,  which  was  em- 
bodied in  the  instruction,  supra. 

No  error  appears  in  the  record,  and  it  is  ordered  that  the 

judgment  be  affirmed. 

Affirmed, 
Harwood,  J.,  and  De  Witt,  J.,  concur. 
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PINCUS,  Respondent,  v.  DOWD,  Appellant. 

[Argued  June  30, 1891.    Decided  Jaly  27, 1891.  ] 

PtLkCTicE—BeHfif  from  judgment. -^Where  a  defendant  in  an  action  for  unlawful 
detainer  fails  to  file  a  written  answer  in  the  Justice's  Gonrt  as  required  by  sec- 
tion 769  of  the  Code  of  OivU  Procedure,  and  Judgment  by  default  is  taken  against 
him  after  his  time  to  answer  had  been  extended  seven  times,  and  on  appeal  to 
the  District  Court  Judgment  on  the  pleadings  is  rendered  against  him  for  want 
of  an  answer,  an  order  of  the  latter  court  denying  his  motion  to  set  aside  the 
Judgment  and  for  leare  to  answer  will  be  affirmed  on  appeal  where  no  showing 
had  been  made  of  surprise,  inadvertence,  or  excusable  neglect  nor  proper  relief 
iooght  in  the  Justice's  Court* 
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Appeal  from  Second  Judicial  IXsbricty  Silver  Bow  County. 

Action  for  unlawful  detainer.  Judgment  was  rendered  for 
plaintiflF  below  by  McHatton,  J. 

W,  L  lAppincotty  for  Appellant. 

Francis  J.  McBride,  for  Respondent. 

Db  Witt,  J. — This  is  an  action  of  unlawful  detainer  com- 
menced in  the  Justice's  Court,  an  action  in  which  it  is  required 
that,  even  in  the  Justice's  Court,  the  pleadings  shall  be  in  writ- 
ing and  be  verified.     (Code  Civ.  Proc.  §  769.) 

The  action  was  commenced  August  15,  1889,  and  summons 
was  served  on  defendant,  August  17th.  On  August  20th,  by 
consent,  defendant  was  given  until  August  28th  to  answer. 
August  28th,  by  consent,  he  was  given  until  August  31st. 
August  31st,  by  consent,  he  was  given  until  September  3d. 
Trial  was  set  for  September  5th  at  10  A.  m.  September  5th, 
10  A.  M.  continued  until  2  p.  m.  September  5th  continued 
until  September  20th,  and  defendant  to  have  until  September 
17th  to  answer.  September  17th,  by  consent,  time  to  answer 
continued.  October  19th,  trial  set  for  October  22d.  Defend- 
ant had  been  given  until  October  15th  to  file  answer.  The 
justice's  record  further  shows  that  on  October  22d,  the  time  for 
apswer  on*  the  part  of  John  Dowd  having  expired,  and  no 
answer  being  filed,  and  said  John  Dowd  having  appeared  in 
person,  and  stated  to  the  court  that  he  would  not  further  con- 
test said  case  in  that  court,  the  default  of  defendant  was  entered 
and  judgment  rendered  against  him. 

Defendant  then  appealed  to  the  District  Court.  The  case 
thus  came  into  the  District  Court  without  an  answer  being 
among  the  files,  and  if  the  justice's  record  is  correct,  without 
an  answer  having  been  filed.  In  the  District  Court  plaintiff 
moved  for  judgment  on  the  pleadings,  for  the  want  of  an 
answer,  which  motion  was  granted,  and  judgment  entered  in 
that  court  for  plaintiff.  Defendant  moved  the  court  to  set 
aside  the  judgment,  and  give  him  leave  to  file  an  answer.  But 
the  theory  upon  which  the  motion  was  made  and  heard  seems 
to  be,  judging  from  the  affidavits  and  all  the  record,  that  an 
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answer  had  been  filed  in  the  Jastioe's  Coart  and  lost^  and  no 
reoord  made  of  it,  and  defendant  desired  to  substitute  an  answer 
for  that  which  he  claimed  had  existed*  The  motion  was  denied. 
On  the  motion  for  judgment  on  the  pleadings,  and  on  the 
motion  to  set  aside  the  judgment,  there  were  a  number  of  affi- 
davits used.  The  tenor  of  the  affidavits  upon  the  part  of  the 
defendant  was  that  an  answer  had  been  prepared  and  filed  ia 
the  Justice^s  Court,  while  plaintiff  denied  that  allegation  hy 
affidavits  on  his  part. 

It  is  impossible  to  reconcile  the  affidavits  of  the  contending 
parties  upon  the  theory  that  each  stated  the  facts.  The  conflict 
is  irreconcilable.  The  District  Court  weighed  them,  and  de» 
clined  to  open  the  default  or  allow  defendant  to  file  an  answer. 
In  reviewing  this  action  of  the  District  Court,  it  is  pertinent  to 
observe  that  continuance  after  continuance  was  granted  to  do^ 
fendant  in  the  Justice's  Court,  and  that  time  after  time  the 
defendant's  time  to  answer  had  been  extended,  and  that  finally^ 
when  the  case  came  to  trial  on  October  22d,  no  answer  being 
yet  filed,  defendant  ap{)eared  in  person,  although  he  has  at 
various  stages  of  the  case  indulged  in  the  luxury  of  five  differ* 
ent  lawyers,  and  stated  that  he  would  not  further  contest  the 
case  in  that  court.  His  words  ^Mn  that  court"  had  no  signifi- 
cance. He  was  in  that  court,  and  that  court  alone  had  to 
do  with  the  proceedings  at  that  time.  Judgment  was  then 
rendered  against  defendant,  practically  for  the  want  of  an 
answer. 

He  then  appeals  to  the  District  Court,  and  there  undertakes 
to  show  that  he  had  filed  an  answer  in  the  Justice's  Court. 
As  before  remarked,  his  effort  seems  to  have  been  to  show  that 
an  answer  had  been  filed  in  the  case  in  the  lower  court,  and  he 
wished  to  substitute  one  for  the  one  lost.  The  affidavit  of  one 
of  the  defendant's  multitude  of  counsel  states  that  he  prepared^ 
had  verified  by  defendant,  and  filed  in  the  Justice's  Court,  an 
answer  on  August*  20th.  To  this  effect  also  depose  defendant 
and  two  other  affiants.  But  the  significant  fact  remains  that 
on  this  very  day,  August  20th,  time  to  answer  was  extended  to 
August  28th,  and  after  that  extension  six  more  extensions  oi 
time  to  answer  were  given.  Why  these  seven  extensions  of  time^ 
if  the  answer  had  been  filed  on  the  date  of  the  first  extension? 
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It  is  apparent  that  the  District  Court  believed  that  defendant 
and  his  affiants  were  wrong  in  their  statements  that  an  answer 
had  been  filed.  There  is,  to  our  mind,  ample  intrinsic  evidence 
in  the  record,  as  above  recited,  to  justify  our  view  that  the 
action  of  the  District  Court  in  this  regard  was  the  exercise  of  a 
sound  discretion.  No  showing  was  made  of  surprise,  inadvert- 
ence, or  excusable  neglect  that  would  justify  the  District  Court 
in  allowing  an  answer  to  be  filed  in  that  court  originally,  even 
if  it  were  contended  that  that  court  might  allow  such  answer 
after  default  and  judgment  in  the  Justice's  Court,  and  no  efibrt 
having  been  made  in  the  Justice's  Court  to  set  aside  such  de- 
fifcult,  and  ask  leave  to  answer  therein. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 
Blake,  C.  J.,  and  Habwood,  J.,  concur. 


HONAKER,  Respondent,  v.  MARTIN  et  al..  Appel- 
lants. 

[Argued  July  6, 1891.    Decided  Jnly  29, 1891.  ] 

HniiB  ASD  Mramo— iS^cCiofi  2824  of  the  United  State»  Eeoiaed  Statuiea  construed 
-^Remanptvm  of  work  (tfier  /oi/0i(ur«.~  Under  aeotion  2324  of  the  Beyiied 
Statutes  of  the  United  States,  providing  that  upon  the  failore  of  the  locator  of  a 
mining  claim  to  perform  one  hundred  dollars'  worth  of  labor  or  improvements 
thereon  during  each  year  the  claim  shaU  be  open  to  relocation  in  the  same 
manner  as  if  no  location  had  ever  been  made,  proyided,  that  the  original  lo> 
eators  "have  not  resumed  work  upon  the  claim  after  fidlure  and  before  such 
location,"  the  locator  of  a  claim,  whose  rights  are  subject  to  forfeiture  for  fail- 
nxe  to  perform  such  annual  labor  or  improyements,  and  who  ayaUs  himself  of 
the  statutory  priyilege  of  resuming  work  to  preserve  his  estate  from  forfeiture, 
must  prosecute  the  same  with  reasonable  diligence  until  the  requirement  for 
the  annual  labor  and  improvements  has  been  obeyed. 

Sua.— In  the  case  at  bar  it  appeared  that  the  plaintiff,  in  an  action  to  recover  pos> 
session  of  a  mining  claim,  had  located  it  in  January,  1888,  but  did  not  go  upon 
it  until  Hay,  1890,  the  defendants  then  being  in  possession ;  that  a  person  em- 
ployed by  plaintiff  to  represent  the  claim  and  to  whom  he  had  paid  one  hun- 
dred dollars,  testified  that  he  labored  on  the  claim  from  December  22, 1889,  to 
January  12, 1890;  that  his  work  consisted  in  conveying  to  the  mine  logs  and 
lumber  of  the  value  of  sixty-three  dollars  which  were  not  used,  also  tools, 
buckets,  and  wire  rope  which  he  removed  upon  leaving ;  that  he  cut  half  a 
dozen  logs  and  put  them  in  the  mine ;  that  he  drifted  five  or  six  feet  but  did 
not  haul  any  dirt  from  the  mine;  and  that  he  earned  over  fifty  dollars  by  his 
work  in  January.  The  claim  was  relocated  by  the  defendants  April  25, 1890, 
and  their  testimony  tended  to  show  that  no  work  had  been  done  on  the  prop- 
perty  in  1889  or  1890.  Seld,  that  the  phuntiff  had  not  in  good  faith  "  resumed 
work"  on  the  claim  before  its  relocation  within  the  meaning  of  section  2824  of 
the  Bevised  Statutes  of  the  United  States. 
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Appeal  from  Fifth  Judicial  District,  J^eraon  OourUy. 

Action  to  recover  possession  of  a  mining  claim.  The  canse 
was  tried  before  Galbraith,  J.  Plaintiff  bad  judgment 
below. 

Charles  C^DonneU,  for  Appellants. 

If  respondent  resumed  work  in  1890  he  should  have  per- 
formed one  hundred  dollars'  worth  of  work,  and  to  the  extent 
as  required  by  law.  {Looey  v.  Woodioardj  25  Pac.  Rep.  785, 
New  Mexico,  Jan.  1891.)  The  court  erred  in  instructing  the 
jury,  in  substance,  that  the  hauling  of  boards,  etc.,  upon  the 
Lone  Star  Claim,  without  making  any  further  use  of  them,  is 
not  annual  expenditure  on  a  mining  claim  under  section  2324 
of  the  Revised  Statutes  of  the  United  States;  and  that  if  plaint- 
iff hauled  on  the  ground  boards,  etc.,  but  did  not  utilize  them 
with  a  view  to  developing  the  mine,  the  said  hauling  of  lx)ards, 
etc.,  is  of  no  avail,  and  does  not  come  within  the  spirit  of  the 
statute  as  annual  expenditure.  {St.  Louis  Smelting  Co.  v.  Kempy 
104  U.  S.  636;  McOarrUy  v.  ByingUm,  12  Cal.  426.)  The 
proposition  "that  all  efforts  made  and  work  done  outside  of  the 
limits  of  the  claim  in  dispute  with  a  bona  fide  intent  to  work 
the  claims  are  justly  considered  as  work  done  upon  the  claims 
by  relation  and  intendment,  cannot  be  maintained/'  {Rem^ 
mington  v.  Bavdit,  6  Mont.  138.)  "The  building  of  a  house 
or  cabin  is  not  one  of  the  necessary  means  or  instruments  for 
extracting  ore  from  a  mine."  {Duprat  v.  James,  66  Cal.  555.) 
The  right  of  the  original  locator  to  perform  the  required  amount 
of  work  after  such  failure,  and  retain  the  benefit  of  his  location, 
is  dependent  upon  the  performance  of  the  labor  before  the  re- 
location. {IMile  Gunnel  Gold  Min.  Co  v.  Kimber,  1  Morrison, 
536.)  The  law  requiring  work  to  be  performed  is  to  be  con- 
strued to  favor  the  defendant.  Appellant  cites  the  following 
cases:  Jackson  v.  Roby,  109  U.  S.  440;  Packer  v.  Heater,  4 
Morrison,  447 ;  Jupiter  Min,  Co.  v.  Bodie  Con.  Min.  Co.  7  Sawy, 
115;  11  Fed.  Rep.  696;  United  States  v.  Iron  Silver  Co.  24 
Fed.  Rep.  568 ;  Lacey  v.  Woodward,  25  Pac.  Rep.  785,  New 
Mexico,  Jan.  1891. 
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Oorbett  &  WeBoome,  for  Respondent. 

The  question  of  plaintiff's  resamption  of  work  in  good  faith 
in  1890,  and  before  relocation,  having  been  properly  submitted 
to  the  jury  at  the  trial,  the  court  below  committed  no  error  in 
overruling  defendants'  motion  for  a  new  trial.  If  plaintiff,  in 
good  faith,  in  January,  1890,  after  forfeiture  and  before  location 
by  defendants,  resumed  work  and  made  valuable  improvements 
on  the  claim,  his  rights  were  not  forfeited  when  defendants  en- 
tered in  May,  1890.  (U.  S.  Rev.  Stats.  §  2324;  Gonu  v.  Rim- 
«cfl,  3  Mont.  358 ;  Belcher  Cbn.  Gold  Min,  Co.  v.  Deferrari,  62 
Cal.  160;  Pharia  v.  MuMoon,  75  Cal.  284;  LMe  Gunnd  Gold 
Min.  Co,  V.  Kimber,  1  Mo.rlson,  536. 

Blake,  C.  J.  —  This  action  was  commenced  by  Honaker, 
the  respondent,  to  recover  the  possession  of  the  Lone  Star  Lode 
Mining  Claim.  The  answer  alleges  that "  no  work  or  improve- 
ments were  done  or  performed  upon  said  Lone  Star  Mine  or 
claim  in  the  year  1889,  and  in  consequence  thereof  said  claim 
was  forfeited  if  it  ever  existed."  The  court  instructed  the  jury 
that  the  evidence  ^^  shows  that  the  plaintiff  Honaker  did  not  do 
the  required  amount  of  work  on  said  claim  in  said  year  1889,^ 
and  that,  therefore,  said  claim  was  open  to  relocation,  by  any 

proper  person,  on  the  1st  of  January,  1890 But  to  this 

the  plaintiff  replies,  and  says  that  he  resumed  work  upon  said 
claim  after  his  failure  to  do  said  work,  and  before  the  time  (April 
25, 1890)  of  the  location  of  said  claim  by  the  defendants."  The 
jury  were  further  instructed  that  there  was  only  one  question 
for  their  consideration,  to  wit :  "  Did  the  plaintiff  Honaker,  in 
good  faith,  honestly  and  in  fact,  resume  proper  work  upon  said 
claim  prior  to  said  location  thereof  by  the  defendants?"  The 
following  instructions  were  also  given:  "If,  from  all  of  the 
evidence  in  the  case,  you  shall  be  satisfied  that  the  question 
....  should  be  answered  in  the  affirmative,  then  you  should 

find  for  the  plaintiff;  otherwise  for  the  defendant In 

this  case  the  plaintiff  affirms  and  asserts  that  he  did  resume 
work  upon  the  Lone  Star  Claim  before  the  date  of  the  location 
thereof  by  the  defendants,  and  therefore  the  burden  of  the 
proof  is  upon  him."  The  verdict  was  in  favor  of  Honaker^ 
and  the  defendants  moved  for  a  new  trial,  which  was  refused. 
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The  issue  of  law  in  this  case  depends  upon  the  construction 
of  this  section  of  the  Revised  Statutes  of  the  United  States: 
^'On  all  claims  located  after  the  tenth  day  of  May^  1872,  and 
until  a  patent  has  been  issued  therefor,  not  less  than  one  hun- 
dred dollars'  worth  of  labor  shall  be  {)erfornied  or  improvements 
made  during  each  year;  .  •  •  •  and  upon  a  failure  to  comply 
with  these  conditions,  the  claim  or  mine  upon  which  such  fail- 
ure occurred  shall  be  open  to  relocation  in  the  same  manner  as 
if  no  location  of  the  same  had  ever  been  made,  provided  that 
the  original  locators,  their  heirs,  assigns,  or  legal  representa- 
tives, have  not  resumed  work  upon  the  claim  after  failure  and 
before  such  location/'  (§  2324.)  The  contention  is  practically 
limited  to  the  words  ^'  resumed  work,''  and  most  of  the  author- 
ities furnish  definitions  which  do  not  satisfy  the  case  at  bar. 
Judge  Sawyer,  in  North  Noonday  Min.  Co.  v.  Orient  Min,  Cb. 
6  Sawy.  314;  1  Fed.  Rep.  622,  said:  "The  statute  nowhere 
authorizes  a  {)erson  to  trespass  upon  or  to  relocate  a  claim, 
before  properly  located  by  another,  however  derelict  in  perform- 
ing the  required  work  the  first  locator  may  have  been,  provided 
he  has  returned  and  resumed  work,  and  is  actually  engaged  in 
developing  his  claim  at  the  time  the  second  locator  enters  and 
attempts  to  secure  the  claim."  The  learned  judge  repeated  this 
doctrine  in  JupUer  Min.  Go.  v.  Bodie  Con,  Min,  Co,  7  Sawy. 
115;  11  Fed.  Rep.  666,  and  Lakin  v.  Sierra  Buttes  O.  Mn. 
Cb.  11  Sawy.  241;  25  Fed.  Rep.  337.  In  Gonu  v.  Russell,  3 
Mont.  358,  it  was  held  that  the  locator  of  a  lode  mining  claim 
"  had  the  right  to  defeat  the  forfeiture  of  his  interest  in  the 
property  by  resuming  labor  thereon  before  a  location  thereof 
had  been  made  by  another;"  and  that  "the  resumption  of  labor 
in  good  faith,"  by  one  who  had  failed  to  comply  with  the  stat- 
ute, supra,  and  perform  the  work  thereby  required,  before  the 
completion  of  a  new  location  which  had  been  commenced,  nulli- 
fied the  acts  of  the  second  locator.  Gonu  posted  his  notice,  but 
did  not  mark  out  his  boundaries  until  Russell  had  resumed 
work.  The  case  of  Pharis  v.  Muldoon,  75  Cal.  284,  is  to  the  . 
same  effect,  but  an  additional  fact  appears:  '^At  one  o'clock 
A.  M.  of  that  day  (January  1,  1886)  plaintiff  posted  his  notice, 
but  did  not  mark  out  his  boundaries  until  January  5th.  In 
the  mean  time^  that  is  to  say,  at  the  usual  hour  of  commencing 
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work  of  that  kind,  on  the  first  day  of  January,  1886,  the  defend- 
ant resumed  labor  on  his  claim ;  did  ten  dollars'  worth  of  work 
on  it  up  to  the  5th  of  January,  1886 ;  and  afterwards,  during 
that  year,  performed  labor  upon  it  to  the  amount  of  two  hun- 
dred dollars  more."  (See,  also,  Lacey  v.  Woodward^  25  Pac. 
Eep.  785,  New  Mexico,  Jan.  1891;  Bdk  v.  Meagher,  3  Mont. 
65;  affirmed,  104  U.  S.  279.)  In  the  last  case  Chief  Justice 
Waite  said:  "As  we  think,  the  exclusive  possessory  rights  of 
the  original  locator  and  his  assigns  were  continued,  without  any 
work  at  all,  until  January  1,  1875,  and  afterwards  if,  before 
another  entered  on  his  possession  and  relocated  the  claim^  he 
resumed  work  to  the  extent  required  by  the  law.  His  rights 
after  resumption  were  precisely  what  they  would  have  been  if 
no  default  had  occurred.^'  This  opinion  seems  to  give  a  mean- 
ing to  the  amount  of  labor  demanded  by  the  statute,  supra, 
and  it  must  be  "to  the  extent  required  by  the  law.''  Judge 
Hallett  instructed  the  jury  in  the  United  States  Circuit  Court 
for  the  District  of  Colorado,  in  LMle  Ounnel  Gold  Min.  Co.  v. 
Kimber,  1  Morrison,  536,  that  a  party,  who  fails  to  work  his 
claim  according  to  the  statute,  supra,  has  the  right,  before  the 
new  claimant  has  perfected  his  location,  "  to  re-^nter,"  and,  upon 
doing  the  annual  work  required  by  law,  he  "  would  become  re- 
invested with"  his  "first  estate."  We  think  that  the  foregoing 
authorities  establish  general  and  consistent  principles. 

The  case  of  Bdcher  Con.  O.  Min.  Co.  v.  Deferrari,  62  Cal. 
160,  cannot  be  deemed  sound  in  its  construction  of  the  statute, 
supra.  The  question  is  so  important  in  its  consequences  that 
we  quote  at  length  from  the  opinion  of  Mr.  Justice  McKinstry : 
"The  court  found  that  in  the  year  1880  plaintiff  expended,  in 
labor  on  the  two  claims,  one  hundred  dollars;  that  in  January, 
1881,  plaintiff  resumed  work  upon  the  claims,  and  expended 
in  labor  twenty-four  dollars.  Defendants  entered  and  located 
in  August,  1881.  As  the  plaintiff  had  resumed  work  upon 
the  claims  ^  after  failure,  and  before  location,'  his  rights  were 
not  forfeited  when  defendants  entered.  (Rev.  Stats.  U.  8. 
§  2324.)  It  is  urged  that  the  resumption  of  work  was  not  such 
as  is  required  by  the  Act  of  Congress;  that,  if  so,  one  may  fail 
to  perform  the  work  required  by  the  act  during  any  year,  and 
yet  keep  alive  his  right  indefinitely  by  doing  any  work  during 
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the  January  following.  In  other  words^  that,  by  such  construe* 
tion^  while  the  act  requires  one  hundred  dollars'  worth  of  work 
l^ch  year,  a  party  may  keep  his  claim  good  by  doing  one  dol* 
lar's  worth  each  year,  provided  he  shall  succeed  in  doing  it 
before  a  relocation  can  be  accomplished.  It  is  not  necessary  to 
decide  that  an  attempt  to  assert  a  continuous  right  may  be  based 
upon  a  pretense  of  work,  so  plainly  a  sham  as  that  it  will  be 
disr^arded.  '  But  here  the  work  done  was  actual  and  valuable* 
The  letter  of  the  statute  upholds  the  view,  as  to  resumption  of 
work,  taken  by  the  court  below,  and  forfeitures  and  denounce- 
ments are  not  to  be  favored  by  basing  them  upon  language 
which  does  not  plainly  and  unmistakably  provide  for  them/' 
Of  this  case  Mr.  Morrison  says:  '^'Such  a  decision  is  only 
trifling  with  the  law,  and  the  rights  of  parties  based  on  the 
'  law."  (Mining  Bights  in  Colorado  [6th  ed.],  61.)  The  propo- 
sition relating  to  forfeitures  and  denouncements  cannot  be  ques- 
tioned, but  another  rule  appears  to  be  considered  more  important 
by  the  courts.  In  JErhardt  v.  Boaro,  113  U.  S.  535,  Mr.  Justice 
Field  says :  "  In  all  legislation,  whether  of  Congress  or  of  the 
Stiate  or  Territory,  and  by  all  mining  regulations  and  rul^s^ 
discovery  and  appropriation  are  recognized  as  the  sources  of  title 
to  mining  claims,  and  development  by  working,  as  the  condi- 
tion of  continued  ownership  until  a  patent  is  obtained."  The 
learned  judge  in  O'ReUly  v.  Campbell^  116  U.  S.  418,  saysr 
*'It  is  a  rule  among  miners  on  the  public  lands,  so  often 
brought  to  our  attention  and  so  often  declared  that  we  may 
speak  of  it  as  part  of  our  judicial  knowledge,  that  discovery  and 
appropriation  are  the  source  of  title  to  mining  claims,  and  that 
development  by  working  is  the  condition  of  their  continued 
possession.  {Jennison  v.  Kirk,  98  U.  S.  453,  457 ;  Jackson  v^ 
Roby,  109  U.  S.  440.)  This  was  the  rule  before  Congress  by 
its  legislation  sanctioned  it."  In  Bemmington  v.  Baudit,  6 
Mont.  138,  Chief  Justice  "Wade  said :  "The  purpose  of  requir- 
ing one  hundred  dollars'  worth  of  work  or  improvements  on  a 
mining  claim  each  year  is  to  so  develop  the  mine  as  that  a 
patent  may  issue  for  the  claim.  It  is  not  the  policy  of  the 
government  to  issue  patents  for  the  mineral  lands  until  there 
has  been  a  discovery,  and  sufficient  work  done  upon  the  claim 
to  demonstrate  its  value A  liberal  construction  should 
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be  given  to  the  Mining  Act  of  1872^  but  it  should  not  be  so 
liberal  as  to  authorize  a  claim  to  be  held  without  representation, 
or  a  patent  to  be  procured  before  any  work  has  been  done  on 
the  claim.^' 

The  result  of  the  holding  in  Mining  Co.  v.  Deferrari,  mprq,  is 
to  defeat  the  real  obj^ects-of  the  statute,  su/pra^  which  are  the  ex- 
ploration and  development  of  mining  claims.  Every  person 
who  continues  in  the  possession  of  such  property  upon  the  pub- 
lic domain  of  the  United  States,  without  performing  annually 
the  labor  that  has  been  specified,  violates'  the  conditions  of  the 
grant  from  the  government.  The  resumption  of  work  by  the 
original  locator,  whose  rights  are  subject  to  forfeiture,  without 
the  expenditure,  with  reasonable  diligence,  during  the  year  of 
the  sum  of  one  hundred  dollars  for  labor  or  improvements 
upon  the  mine,  is  an  evasion  of  the  statute,  supra.  If  we  com- 
prehend the  langoage  of  Chief.  Justice  Waite,  swpra^  and  Judge 
Hallett,  mipraj  the  courts  will  not  legalize  such  overt  acts  ot 
omission  as  are  stated  in  Mining  Co.  v.  Deferrari,  supra.  The 
question,  which  is  embodied  in  the  instructions  of  the  court 
below,  was  submitt^  without  any  explanation  of  the  words , 
'^resumed  work/'  and  would  have  a  tendency  to  mislead  the 
jury.  They  could Teasonably  infer  that  any  labor  showing  the 
intention  ot  Honaker  to  re-assert  his  claim  to  the  property  was 
a  sufficient  compliance  with  the  law.  When  the  testimony  is 
compared,  there  can  be  no  doubt  that  this  was  the  effect. 

It  is  shown  by  the  evidence  upon  the  part  of  Honaker  that 
he  did  not  represent  the  lode  in  the  year  1887,  and  relocated  it 
January  1,  1888;  that  he  did  not  go  upon  the  property  from 
this  date  until  the  month  of  May,  1890,  when  the  defendants 
were  in  possession;  that  about  December  20,  1889,  he  made  a 
contract  with  Richard  Berriman  to  represent  the  same  for  the 
year  1889;  that  Berriman  labored  from  December  22,  1889, 
until  January  12,  1890,  under  the  contract,  and  received  from 
Honaker  one  hundred  dollars ;  that  logs,  slabs,  and  lumber  of 
the  value  of  sixty-three  dollars  were  conveyed  to  the  premises, 
and  never  used ;  that  these  materials  were  for  a  shafb-house  or 
any  necessary  purpose  on  the  mine;  that  Berriman  testified  he 
drifted  "perhaps  five  or  six  feet,''  and  did  not  haul  any  dirt  from 
the  mine;  that  he  cut  in  the  woods  "about  half  a  dozen"  logs, 
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and  put  them  in  the  mine;  that  he  carried  there  a  rope,  bucket, 
and  shovels  and  picks,  and  removed  them  when  he  quit  work ; 
that  there  was  no  windlass  upon  the  mine;  and  that  he  did  not 
know  how  much  he  earned  in  January,  1890,  but  there  was  "over 
fifty  dollars  of  it."  The  testimony  for  the  defendants  tended  to 
prove  that  no  work  was  done  for  Honaker  upon  the  property  in 
the  years  1889  and  1890;  that  the  logs,  slabs,  and  lumber  were 
hauled  there,  and  not  used ;  that  tools,  buckets,  and  wire  rope 
were  taken  to  the  premises  by  Berriman,  and  carried  away; 
that  there  were  no  timbers  in  the  mine ;  and  that  the  pro{)erty 
was  examined  carefully  to  see  what  labor  had  been  done  upon 
it,  and  located  by  the  defendants,  April  25,  1890.  It  is  clear 
that  the  respondent  has  not  acted  honestly  and  in  good  faith, 
and  that,  during  the  years  1887,  1888,  1889,  and  1890,  when 
the  lode  should  have  been  developed  by  the  expenditure  of  the 
sum  of  four  hundred  dollars  for  work  or  improvements,  there 
is  a  conflict  in  the  testimony  upon  the  point  as  to  whether  labor 
of  the  value  of  one  cent  has  been  expended  thereon.  When, 
therefore,  he  availed  himself  of  the  statutory  privilege  of  resum- 
ing work  to  preserve  his  estate  from  forfeiture,  we  hold  that  he 
should  have  prosecuted  the  same  with  reasonable  diligence,  until 
the  requirement  for  the  annual  labor  and  •improvements  had 
been  obeyed.  The  tools,  rope,  and  windlass  were  taken  from 
the  premises  about  January  12,  1890,  and  the  logs,  slabs,  and 
lumber  have  not  been  used  in  any  manner,  although  nearly  two 
thirds  of  the  money  which  was  paid  by  Honaker  to  Berriman 
have  been  therein  invested.  What  is  the  fair  presumption  from 
this  conduct?  Can  it  be  maintained  that  it  is  the  intention  of 
the  statute,  mpra,  that,  under  these  circumstances,  the  respond- 
ent shall  be  adjudged  to  have  "resumed  work?"  If  it  be 
insisted  that  the  instruction  by  the  clauses,  "in  good  faith, 
honestly  and  in  fact,  resume  proper  work/'  was  designed  to 
lay  down  the  law  in  accordance  with  these  views,  then  the  ver- 
dict is  contrary  thereto. 

It  is  therefore  adjudged  that  the  judgment  be  reversed,  and 
the  case  be  remanded,  with  directions  to  grant  the  motion  for  a 
new  trial. 

Beversed. 
Harwood,  J.,  and  De  Witt,  J.,  concur. 
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BARNEY,  Respondent,  v.  HAYES  et  al.,  Appellants. 

[Argued  Jane  27,  1891.    Decided  August  S,  1891.] 

Wills — CodicU — Probate  law, — An  nnreyeraed  decree  denying  a  petition  for  the 
probate  of  a  will  is  not  a  bar  to  a  subsequent  petition  for  the  probate  of  the 
same  will  with  a  oodicil  referring  thereto  and  modifying  the  same,  as  such 
codicil  operates  as  a  republication  of  the  will. 

Pbobatb  Practice — Contest  on  probate  of  v>iU.-r- Where  an  answer  is  made  to 
objections  interposed  to  the  probate  of  a  will  raising  issues  of  fact,  it  is  error 
for  the  trial  court  to  entertain  a  demurrer  to  such  answer  and  enter  Judgment 
thereon,  as  the  court  is  required  by  the  provisions  of  sections  20,  21,  and  22  of 
the  Probate  Practice  Act  to  try  and  determine  the  issues  joined,  conducting  the 
trial  in  accordance  with  the  provisions  of  the  Civil  Practice  Act,  and  to  render 
Judgment  either  admitting  the  will  to  probate  or  rejecting  it. 

Appeal  from  Seventh  Judickd  District^  Yellowstone  County. 

Probate  proceeding.  Defendants'  petition  for  the  probate  of 
a  will  was  denied  by  Milburn,  J.     Order  reversed, 

0,  F,  Ooddardy  and  OuUeriy  Sanders  &  SheUoUy  for  Appellants. 

L  Compiled  Statutes  of  Montana,  page  280,  section  20,  pro- 
vides the  method  of  procedure  which  must  be  followed  in  con- 
tests of  this  character:  "If  any  one  appears  to  contest  the  will 
he  must  file  written  grounds  of  opposition  to  the  probate  thereof, 
and  serve  a  copy  on  the  petitioner,  and  other  residents  of  the 
county  interested  in  the  estate,  any  one  of  whom  may  demur 

thereto If  the  demurrer  is  sustained,  the  court  must 

allow  contestant  a  reasonable  time  within  which  to  amend  his 
written  opposition.  If  the  demurrer  is  overruled,  the  petitioner 
and  others  interested  may  jointly  or  separately  answer  the  con- 
testant's grounds,  traversing  or  otherwise  obviating  the  objec- 
tions. Any  issue  of  fact  which  is  raised  must,  ....  on  the 
request  of  either  party  in  writing,  ....  be  tried  by  a  jury. 
If  no  jury  is  demanded,  the  court  must  try  and  determine  the 
issues  joined."  The  proceeding  is  exclusively  statutory,  and 
the  provisions  of  the  statute  must  be  followed.  It  was,  there- 
fore, incompetent  for  the  court  to  determine  this  controversy 
under  the  pleadings  on  a  demurrer  to  appellants'  answer,  and 
the  facts  put  in  issue  by  the  pleadings  should  have  been  deter- 
mined by  the  court  at  a  trial  thereof^  either  with  or  without 
the  interventioQ  of  a  jury^ 
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IL  The  next  question^  and  the  real  question  in  the  case,  is 
whether  the  letter  of  August  18,  1890,  written  by  Barney  to 
Hon.  E.  N.  Harwood,  can  be  construed  to  be  a  codicil  to, 
and  a  republication  of,  the  last  will  of  said  Barney.  It  appears 
that  this  letter  is  wholly  in  the  handwriting  of  Barney,  signed 
and  dated  by  him.  It  is,  therefore,  what  is  termed  olographic. 
The  statutes  (p.  381,  §  439)  reads  as  follows:  "An  olographic 
will  is  one  that  is  entirely  written,  dated,  and  signed  by  the 
hand  of  the  testator  himself.  It  is  subject  to  no  other  form, 
and  may  be  made  in  or  out  of  this  Territory,  and  need  not  be 
witnessed.'^  This  document,  therefore,  having  been  written, 
dated,  and  signed  by  the  testator,  complies  with  the  statutory 
requirements,  and  is  an  olographic  codicil  to  the  will. 

Compiled  Statutes,  page  382,  section  448,  provides :  "  The 
execution  of  a  codicil  referring  to  a  previous  will  has  the 
effect  to  republish  the  will,  as  modified  by  the  codicil.'*  Re- 
publication of  a  revoked  will  is  equivalent  to  the  making  of  a 
new  will.  (Woerner's  Am.  Law  of  Administration,  §56;  Barker 
v.  Bell,  46  Ala.  216,  222.)  A  codicil  amounts  to  a  republi- 
cation of  the  will.  (Comp.  Stats,  p.  382,  §  448 ;  In  re  Soher's 
Estate^  78  Cal.  477;  Murray  v.  Oliver,  6  Ired.  Eq.  55;  Mile8 
v.  Bouden,  3  Pick.  213,  216;  Williams  on  Executors,  p.  175, 
et  seq.)  Therefore,  it  being  conceded  that  the  first  will  was 
revoked  by  marriage,  the  will  and  codicil  were  a  new  will,  and 
the  presentation  of  the  will  and  codicil  for  probate  is  the  presen- 
tation of  an  entirely  different  instrument  from  the  original 
will.  A  court  of  probate  has  full  authority,  after  it  has  ad- 
mitted one  will  to  probate,  to  probate  a  subsequent  will  at  any 
time,  without  any  steps  having  been  taken  to  revoke  the  pro- 
bate of  the  prior  will.  {Waters  v.  Stickney,  12  Allen,  1;  90 
Am.  Dec.  122;  Gaines  v.  Hennen,  24  How.  553,  567;  Bawen 
V.  Johmon,  5  R.  I.  112;  73  Am.  Dec.  49;  Vance  v.  Upe(m,  64 
Tex.  266;  Schvliz  v.  Schtdtz,  10  Gratt.  358;  60  Am.  Dec.  336.) 
The  following  cases  furnish  instances  of  documents  that  have 
been  determined  to  be  valid  olographic  wills :  Clarke  v.  Baokr 
8om,  50  Cal.  595;  Ehrenhurg's  Succession,  21  La.  An.  280;  99 
Am.  Dec.  729;  Outlaw  v.  Hurdle,  1  N.  C.  151;  Jones  v. 
Nicokiy,  2  Rob.  Ecc.  288 ;  King's  Proctor  v.  Daines,  3  Hagg. 
Eoc.  218;  Beach  on  Wills,  §§  16,  17,  and  cases  cited;  1  Wil- 
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liatns  on  Executors,  p.  85,  et  seq.;  Robnett  v.  Ashlock,  49  Mo. 
172;  In  re  Shillaber,  74  Cal.  144;  Reagan  v,  Stanley ^  3  Am. 
Prob.  Rep.  251 ;  Toebbe  v.  Williams,  3  Am.  Prob.  Rep.  333 ; 
6  Am.  Prob.  Rep.  478.) 

A  paper  found  with  an  olographic  will,  executed  with  all 
the  formalities  requisite  for  a  will  and  testament,  must  be  ad« 
mitted  to  probate  as  a  codicil  to  the  first  will.  (Perkins  v.  Jones, 
84  Va.  358 ;  10  Am.  St.  Rep.  863.  See,  also,  Byers  v.  Iloppe, 
61  Md.  206 ;  48  Am.  Rep.  89;  4  Am.  Prob.  Rep.  218;  Coioley 
y.  Knapp,  42  N.  J.  L.  297.)  These  cases,  as  it  seems  to  us, 
establish  this  instrument  to  be  a  codicil,  and  the  execution  of 
the  codicil  having  republished  the  will  as  of  date  of  the  codicil, 
makes  the  will  effectual  for  all  purposes,  in  the  same  manner 
as  if  the  revocation  by  marriage  had  never  taken  place.  (Wil- 
liams on  Executors,  p.  179;  Beach  on  Wills,  §  79;  Schouler  on 
Wills,  §§  436,  450;  Braum  v.  Oark,  77  N.  Y.  369;  Van  Cot- 
landt  V.  Kip,  1  Hijl,  591 ;  1  Jarman  on  Wills,  160,  361 ;  Holden 
V.  Blaney,  119  Mass.  421;  Quincy  v.  Rogers,  9  Cush.  291.) 
For  additional  instance  of  instruments  that  have  been  admitted 
to  probate,  see  Ilabberfield  v.  Branming,  4  Ves.  200,  n.;  Hunt  v. 
Hunt,  4  N.  H.  434;  17  Am.  Dec.  438;  MtyrreU  v.  Dic%,  1 
Johns.  Ch.  153 ;  Fstaie  of  Sherratt,  67  Cal.  587 ;  Estate  of  Knox, 
131  Pa.  St.  220;  17  Am.  St.  Rep.  798;  Caver  v.  Stem,  67  Md. 
449 ;  1  Am.  St.  Rep.  406. 

Compiled  Statutes,  page  648,  section  202,  tenth  subdivision, 
reads  as  follows:  "The  word  *will'  shall  be  construed  to  mean 
a  codicil  as  well  as  a  will."  A  will  and  codicil,  revoked  by  the 
marriage  of  the  testator,  were  held  to  be  republished  by  a 
codicil  made  after  the  marriage,  and  duly  attested,  though  it 
did  not  expressly  confirm  any  particular  will,  but  referred 
merely  to  the  last  will  of  me,  and  "my  said  last  will."  (Wil- 
liams on  Executors,  p.  178;  note  referring  to  the  case  of 
Neate  v.  Piekard,  Prerog.  T.  T.  1843.)  If  not  annexed  to  the 
will,  the  codicil,  where  no  express  date  is  mentioned,  refers  to 
the  will  last  in  date.  (See  Woerner's  Am.  Law  of  Administra- 
tion, §  47;  a'od>ie  v.  McDoual,  4  Ves.  610,  615.  See,  also, 
Williams  on  Executors,  p.  176,  n.  a.) 

Savage  &  Day,  for  Respondent. 
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I.  A  decree  admitting  or  refusing  to  admit  to  probate  a  will 
is  conclasive  as  to  validity  of  the  will  against  collateral  attack. 
{Chdro  V.  RichardaoUy  18  Cal.  478;  State  v,  Mc Glynn,  20  Cal. 
234;  81  Am.  Dec.  118;  WiU  of  Warfield,  22  Cal.  51;  83  Am. 
Dec.  49.)  Subsequent  proceedings  to  have  will  probated  anew 
is  a  collateral  attack  upon  former  probate,  and  can  only  ques- 
tion jurisdiction  and  not  regularity.  (WiU  of  Warfidd,  22  Cal. 
51 ;  83  Am.  Dec.  49.)  Judgment  of  a  Probate  Court  rejecting 
a  will  stands  upon  the  footing  of  a  judgment  in  rem.  Rejection 
of  a  paper  propounded  as  a  will  by  a  court  of  competent  juris- 
diction precludes  resort  to  the  same  or  similar  court  to  set  up 
the  same  paper,  while  that  judgment  remains  in  force  and  un- 
reversed. (SchuUz  V.  SchuUz,  10  Gratt.  358 ;  60  Am.  Dec.  335, 
340,  341,  342,  350,  and  note.)  Executor  cannot  re-propound 
a  will,  pronounced  against  when  first  offered,  except  upon  the 
ground  of  newly  discovered  evidence.  {Redmond  v.  OoUins,  4 
Dev.  430;  27  Am.  Dec.  208.) 

II,  A  will  or  codicil  must  be  a  definite,  specific  disposition 
of  property  to  take  effect  at  the  death  of  the  testator.  Edate 
of  Wood,  36  Cal.  75,  is  the  strongest  case  cited  by  appellants. 
The  bequest  was  specific  and  definite,  as  it  was,  in  fact,  in  every 
case'  cited  by  appellants.  The  definiteness  of  the  language  used 
is  what  gives  character  to  the  paper  writing.  It  has  been  held, 
that  where  a  testator  declared  his  intention  to  revoke  his  will, 
this  was  not  a  revocation,  for  the  reason  that  it  was  to  be  done 
in  the  future.  (1  Jarman  on  Wills,  p.  337,  and  cases  cited  in 
note  55.)  If  a  letter  expressing  an  intention  to  revoke  a  will 
is  not  sufiScient  to  accomplish  that  purpose,  for  a  stronger  reason, 
a  letter  to  an  attorney  that  he  wished  to  change  his  will,  and  a 
request  that  the  attorney  inform  him  what  the  law  is,  and  to 
make  the  change  in  the  will  so  that  the  wife  would  have  her  rights 
under  the  law,  and  have  witnesses  to  the  change,  would  not  be 
sufficient  to  create  a  new  will  or  to  republish  one  revoked. 
None  of  the  conditions  of  the  letter  were  complied  with.  A 
letter  from  a  testator  to  his  attorney,  directing  the  attorney  ta 
destroy  the  testator's  will,  does  not,  ipso  facto,  work  a  revocation. 
{Tynan  y.Paachai,  27  Tex.  286;  84  Am.  Dec.  619.)  There 
should  be  a  present  making  or  revoking  of  a  will,  not  an  inten- 
tion to  do  so  in  the  future.    (1  Jarman  on  Wills,  pp.  26,  27, 337.) 
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IIL  The  paper  writing  propounded  as  a  codicil  does  not 
refer  to  any  particular  will  which  it  is  proposed  to  revive  or 
republish.  The  testator  may  have  written  other  wills.  (1  Jar- 
man  on  Wills,  pp.  228,  n.  24,  229,  230.)  The  propounded  * 
paper  writing  is  on  two  separate  sheets  of  paper,  one  of  which 
is  signed,  the  other  not.  Any  other  paper  could  be  attached 
to  the  one  signed.  (1  Jarman  on  Wills,  pp.  228,  229,  230.) 
The  cases  cited  which  go  to  the  extent  of  holding  that  instruo- 
tions  for  a  will  may  be  admitted  as  a  will  are  based  on  the 
proposition  that  the  deceased  died  before  the  instructions  could 
be  reduced  to  writing.  The  rule  only  applies  when  the  formal 
execution  is  prevented  by  the  act  of  God.  {Boofier  v.  RogerSy 
9  Gill,  44;  62  Am.  Dec.  680;  Mason  v.  DunmaUy  1  Munf. 
456;  PhoAe  v.  Boggesa,  1  Gratt.  129;  42  Am.  Dec.  543.) 
Long  continued  infirmity  will  not  suffice  as  an  excuse  for  fail- 
ure to  reduce  the  instructions  to  writing.  (Strioker  v.  Oroves, 
5  Whart.  386;  1  Jarman  on  Wills,  240;  Guihrie  v.  Oiom,  2 
Humph,  202;  36  Am.  Dec.  311,  and  note,  p.  316.)  Contestees 
do  not  allege  that  the  failure  of  Mr.  Harwood  to  reduce  the  will 
to  writing  was  caused  by  the  death  of  Mr.  Barney  before  such 
reduction  could  be  had.  Nor  is  there  any  allegation  of  an  at- 
tempt to  reduce  them. 

Blake,  C.  J. — The  appellants  filed,  January  10,  1891,  in 
the  District  Court  of  Yellowstone  County,  their  petition  for  the 
probate  of  the  last  will  and  testament  of  Charles  E.  Barney, 
deceased,  and  alleged  that  said  Barney  died  October  3,  1890, 
in  the  State  of  Vermont;  that  he  left  real  and  personal  estate 
in  said  county  of  Yellowstone  of  the  value  of  twenty  thousand 
dollars;  that  he  leflb  a  will  dated  June  15,  1889,  which  was 
filed  October  11,  1890,  in  the  court  below,  and  presented  for 
probate;  that  the  court  by  an  order  made  December  1,  1890, 
refused  to  probate  the  same,  and  the  petitioners  appealed  to 
this  court;  that  they  were  informed  in  January,  1891,  that 
the  said  Barney  had  executed  a  codicil  to  said  will  in  August, 
1890,  and  thereupon  dismissed  their  appeal  without  prejudice; 
and  that  said  will  and  codicil  are  the  last  will  and  testament 
of  said  Barney.  The  petition  complies  with  the  statute^  and  a 
full  recital  of  the  facts  is  not  necessary  at  this  time. 
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The  material  part  of  the  will^  which  was  published  June  15^ 
1889^  is  as  follows:  ^^I  do  give  and  bequeath  to  my  mother, 
Mary  £.  Barney,  the  sum  of  one  thousand  dollars.  I  give  and 
bequeath  to  my  daughter,  Ida  L.  Barney,  the  sum  of  one  hun- 
dred dollars,  which  said  bequest  of  one  hundred  dollars  shall 
be  paid  to  my  said  daughter,  Ida  L.  Barney,  out  of  my  estate, 
first,  before  the  payment  of  any  other  bequest  herein  made.  I 
give,  devise,  and  bequeath  to  my  three  brothers  and  one  sister, 
namely,  Bufus  H.  Barney,  Leonard  L.  Barney,  Ward  H.  Barney, 
and  Ella  Barney,  all  the  rest,  remainder,  and  residue  of  my  estate, 
all  and  singular,  both  real  and  personal,  remaining  after  payment 
of  my  just  debts,  and  the  first  two  bequests  above  made,  which 
remainder  of  my  estate  shall  be  divided  amongst  my  said  three 
brothers  and  one  sister  equally.'' 

The  appellants  were  appointed  the  executors  of  said  will. 
The  deceased  person  was  not  married  in  June,  1889,  and  had 
one  child,  the  said  Ida  L.  Barney.  Afterwards,  in  the  month 
of  August,  1890,  the  testator  intermarried  with  Ellen  C.  Brodie 
in  the  State  of  Vermont,  and  she  is  the  surviving  wife.  The 
codicil  above  mentioned  consists  of  the  following  letter,  which 
was  written  in  the  State  of  Vermont  in  the  year  1890,  although 
it  purports  to  be  dated  in  the  year  1880 :  — 

"Keller's  Bay,  Aug.  18, 1880. 

"-Hon.  E,  N.  Harwoody  Helena^  Jfont,: — 

"I  have  not  strength  to  write  much,  so  I  will  pitch  right 
into  my  subject,  which  is  somewhat  important.  I  was  married 
nearly  two  weeks  ago So  much  explanatory;  will  en- 
lighten you  further  on  the  subject,  if  you  wish,  when  I  see  you. 
Now,  what  I  want  is  for  you  to  change  my  will  so  that  she  will 
be  entitled  to  all  that  belongs  to  her  as  my  wife.  I  am  in  very 
poor  health,  and  would  like  this  attended  to  as  soon  as  con- 
venient. I  don't  know  what  the  laws  are  in  Montana.  I  sup- 
pose Babcock  and  Rowley  will  have  to  witness  the  change  or 
codicil.  I  don't  know  what  ought  to  be  done,  but  you  do. 
•  •  .  .  Let  me  hear  from  you  soon  on  this  subject,  as  soon  as 
you  can  make  it  convenient.  With  best  wishes,  I  am  truly 
yours,  Charles  E.  Barney." 

Said  Ida  L.  Barney  filed,  February  10,  1891,  her  written 
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objections  to  the  probate  of  said  will  and  codicil;  and  alleged 
that  she  is  the  daughter  and  only  child  of  the  deceased ;  that, 
at  the  time  of  the  execution  of  the  will  and  codicil,  'Hhe  said 
Charles  E.  Barney  was  of  nnsound  mind  and  memory,  and  not 
capable  of  making  a  will  or  bequest,'^  and  "  was  acting  under 
duress,  menace,  and  undue  influence,  and  signed  the  same  under 
such  undue  influence,  duress,  and  menace;^'  that  the  said  will 
was  revoked  August  9,  1890,  by  said  Charles  E.  Barney  in  his 
lifetime,  by  his  marriage  to  Ellen  C.  Brodie,  "  who  thereafter, 
and  up  to  the  time  of  the  death  of  said  Charles  E.  Barney,  was 
his  wife;''  that  the  deceased  made  no  provision  for  his  said  wife 
"by  marriage  contract,  or  otherwise,  nor  has  said  surviving  wife 
in  any  manner  been  provided  for  in  said  will,  nor  is  she  men- 
tioned therein  so  as  to  show  an  intention  not  to  provide  for  her ; " 
that  said  will  was  presented  December  1, 1890,  to  the  said  Dis- 
trict Court  for  probate,  and  by  an  order  the  same  was  refused 
admission  to  probate;  that  said  Hayes  and  Rowley  appealed  to 
the  Supreme  Court  of  this  State,  and  ''on  their  own  motion  dis- 
missed said  appeal;''  that  said  order  made  December  1,  1890, 
^' is  now  in  full  force,  and  has  never  been  reversed  or  modified ;" 
that  said  District  Court  "has  no  jurisdiction  to  hear  said  peti- 
tion for  the  probate  of  said  will  a  second  time,  and  while  its 
order  made  as  aforesaid  is  in  force,  and  is  not  reversed  or  modi- 
fied." There  is  a  denial  that  the  said  Charles  E.  Barney  ever 
made  or  executed  any  codicil  to  said  will.  It  is  further  alleged 
that  said  writing,  which  has  been  filed  as  a  codicil,  "is  a  posi- 
tive revocation  of  said  alleged  will."  "  Plaintiff  further  alleges, 
on  her  information  and  belief,  that  said  paper  writing  was  not 
signed  or  written  by  said  deceased ;  .  .  .  .  that  by  reason  of 
the  said  alleged  will  being  made  by  said  deceased  before  his 
marriage  with  said  Ellen  C.  Brodie  as  aforesaid,  and  by  reason 
of  the  foregoing  letter  written  as  alleged  by  said  deceased,  said 
allied  will  became  and  is  revoked,  null,  and  void ; "  that  said 
Ida.  L.  Barney  and  Ellen  C.  Barney  are  the  only  heirs  at  law 
of  the  deceased.  Said  Hayes  and  Rowley  filed,  February  20, 
1891,  their  answer  to  the  objections  of  the  said  Ida  L.  Barney, 
and  denied  that,  at  the  times  specified  and  aforesaid,  "the  said 
Charles  E.  Barney  was  of  unsound  mind  and  memory,"  or 
^was  not  capable  of  making  a  will  or  bequest,  or  a  codicil 
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thereto/'  or  "waa  acting  under  duress,  menace,  and  undue  in- 
fluence of  any  one/'  or  that  ^*  he  signed  the  said  will  or  the  said 
codicil  thereto  under  undue  influence,  duress,  or  menace/'  They 
further  denied  that  thq  will  was  revoked  by  the  marriage  of 
said  Charles  E.  Barney  with  said  Ellen  C.  Brodie,  or  in  any 
other  manner,  or  that  ^^  deceased  made  no  provision  for  his  sur- 
viving wife  by  marriage  contract  or  otherwise/'  or  "that  said 
surviving  wife  has  not  been  provided  for  in  said  will;  but  the 
defendants  allege  aSirmatively  that  the  said  surviving  wife  of 
deceased  was  expressly  provided  for  in  the  said  codicil  to  said 
will."  Said  Ida  L.  Barney  then  filed  a  demurrer,  upon  the 
ground  that  the  answer  did  not  state  facts  sufficient  to  consti- 
tute a  defense  to  said  objections,  which  was  sustained  by  the 
court.  The  defendants  elected  to  stand  on  their  answer,  and 
judgment  was  entered  "that  the  objections  of  plaintifi^  to  the 
probate  of  said  alleged  will  and  codicil  are  well  taken,  and  that 
said  alleged  will  and  codicil  are  not,  nor  is  either  of  them,  the 
last  will  and  testament  of  the  said  Charles  E.  Barney,  deceased." 

A  preliminary  question  has  been  suggested  by  the  respondent, 
who  contends  that  the  first  decree  of  the  court  refusing  to  admit 
to  probate  said  will  is  binding  upon  all  parties  until  it  has  been 
reversed,  and  that  this  issue  cannot  be  again  litigated.  There 
is  no  controversy  about  the  correctness  of  this  legal  proposition. 
(Castro  V.  Richardaoriy  18  Cal.  478;  State  v.  MoOlynn,  20  Cal. 
233;  81  Am.  Dec.  118;  Redmond  v.  OoHina,  4  Dev.  430;  27 
Am.  Dec.  208 ;  SchuUa  v.  Sdiultz,  10  Gratt.  358 ;  60  Am.  Dec. 
335.)  "The  execution  of  a  codicil  referring  to  a  previous  will 
has  the  efiect  to  republish  the  will,  as  modified  by  the  codicil." 
(Prob.  Prac.  Act,  §  448.)  Chief  Justice  Field  in  Payne  v. 
Payne^  18  Cal.  302,  said:  "The  codicil  refers  to  the  will,  and 
operates  as  its  republication,  and  the  two  are  to  be  regarded  as 
forming  but  one  instrument,  speaking  from  the  date  of  the 
codicil."  To  the  same  effect  is  the  statute.  "Several  testa- 
mentary instruments,  executed  by  the  same  testator,  are  to  be 
taken  and  construed  together  as  one  instrument."  (Prob.  Prac. 
Act,  §  477.)  It  is  evident  that  the  contest,  which  involved 
solely  the  probate  of  said  will  in  the  former  proceedings,  could 
not  be  an  adjudication  of  the  matters  which  are  before  us. 

It  will  be  seen  from  the  foregoing  statement  that  the  answer 
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of  the  appellants  to  the  objections  of  the  contestant  raises  the 
following  issues  of  fact:  Was  the  decedent  of  sound  mind  and 
memory,  and  competent  to  make  said  will?  Was  the  decedent 
at  the  time  of  the  execution  of  said  will  and  codicil  free  from 
duress,  menace,  or  undue  influence?  Did  the  decedent  sign  or 
write  said  codicil?  We  are  not  aware  of  any  statute  or  author- 
ity which  recognizes  the  practice  of  interposing  a  demurrer  to 
said  answer.  On  the  contrary,  the  duty  of  the  court  is  declared 
indefinite  language  in  the  Probate  Practice  Act:  "The  peti- 
tioner and  others  interested  may  jointly  or  separately  answer 
the  contestant's  grounds,  traversing  or  otherwise  obviating  or 
avoiding  the  objections.  Any  issues  of  fact  thus  raised,  involv- 
ing (1)  the  competency  of  the  decedent  to  make  a  last  will  and 
testament ;  (2)  the  freedom  of  the  decedent,  at  the  time  of  the 
execution  of  the  will,  from  duress,  menace,  fraud,  or  undue  in- 
fluence; (3)  the  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses ;  or  (4)  any  other  substantial 
grounds  affecting  the  validity  of  the  will  must,  on  request  of 
either  party  in  writing,  filed  three  days  prior  to  the  day  set 
for  the  hearing,  be  tried  by  a  jury.  If  no  jury  is  demanded, 
the  court  must  try  and  determine  the  issues  joined.^'  (§  20.) 
"When  a  jury  is  demanded,  ....  the  trial  must  be  conducted 
in  accordance  with  the  provisions  of  the  Civil  Practice  Act  for 
trials  of  issues  of  fact.  A  trial  by  the  court  must  be  conducted 
as  provided  in  said  Civil  Practice  Act  in  cases  of  trials  by  the 
court.''  (§  21.)  "  The  jury,  after  hearing  the  case,  must  return 
a  special  verdict  upon  the  issues  submitted  to  them  by  the  court ; 
upon  which  the  judgment  of  the  court  must  be  rendered,  either 
admitting  the  will  to  probate  or  rejecting  it."  (§  22.)  These 
provisions  are  strictly  pursued,  and  the  Supreme  Court  of  Cali- 
fornia holds  that,  "in  such  a  proceeding,  the  position  of  the 
petitioner,  and  the  person  who  opposes  the  probate  of  the  will, 
is  different  from  that  of  parties  to  an  ordinary  civil  action — the 
contestant  is  the  plaintiff  and  the  petitioner  is  the  defendant." 
(Estate  of  WooteUy  56  Cal.  325.)  Upon  the  trial,  the  contestant 
is  limited  to  the  matters  which  are  presented  in  the  written 
grounds  of  opposition.  {In  re  KUe,  72  Cal.  131.)  "The  jury 
are  to  find  upon  all  the  issues  of  fact  raised  by  the  contest, 
and  none  others."     (Estate  of  Learned,  70  Cal.  141;  Estate  oj 


108  Barney  v.  Hates.  [June  T.,  18»1 

Dalrymple^  67  Cal.  444.)  A  general  verdict  rendered  by  the 
jury  in  lieu  of  a  special  finding  will  not  support  a  judgment 
denying  the  probate  of  a  will.     {In  re  Langan,  74  Cal.  363.) 

The  respondent  claims  in  this  court  that  these  instruments, 
when  examined  and  construed,  are  not  of  a  testamentary  char- 
acter; that  the  issues  which  have  been  commented  on  are  irrele- 
vant and  immaterial,  and  therefore  there  was  no  error  in  denjring 
the  probate  of  said  will  and  codicil.  It  is  obvious  that  the  stat- 
ute, mpray  and  authorities,  preclude  such  a  view  of  the  subject. 
Why  did  the  contestant  deliberately  file  objections  embracing 
matters  of  this  serious  nature,  if  she  had  in  them  no  confidence? 
She  assumed  voluntarily  the  statutory  burden  of  proving  her 
allegations,  which  had  been  made  under  the  sanctity  of  an  oath. 
In  Estate  of  Cobb,  49  Cal.  604,  Chief  Justice  Wallace  said  : 
*^  The  instrument  offered  being  evidently  of  a  testamentary  char- 
acter, upon  application  to  admit  it  to  probate  the  inquiry  is  only 
as  to  the  mental  condition  of  the  testatrix;  whether  she  was  act- 
ing under  duress,  menace,  fraud,  or  undue  influence;  whether 
the  will  was  duly  executed;  and  the  like.  The  other  questions 
attempted  to  be  raised  by  the  objections  filed  in  the  case  con- 
cern the  construction  to  be  placed  upon  the  will,  and  cannot  be 
considered  until  it  shall  have  been  admitted  to  probate.'^  The 
court  in  JEstcUe  of  Sandersonj  74  Cal.  208,  said :  *'  In  cases  of 
contests  of  a  will,  the  issues  must  be  such  as  that  the  determi- 
nation of  them  will  leave  to  the  court  no  office  except  to  enter 
a  judgment  admitting  the  will  to  probate  or  rejecting  it.''  The 
court  below  overlooked  tliese  plain  requirements  of  the  statute, 
supra,  and  deprived  the  appellants  of  their  right  to  a  trial  by 
the  mode  which  has  been  pointed  out.  It  would  be  improper 
for  us  to  express  an  opinion  upon  the  interpretation  of  said  will 
and  codicil  until  the  issues  of  fact  have  been  tried  and  deter- 
mined according  to  law. 

It  is  ordered  and  adjudged  that  the  judgment  be  reversed, 
and  that  the  cause  be  remanded,  with  instructions  to  the  court 
to  proceed  in  accordance  herewith. 

Iiet>ersed, 

De  Witt,  J,,  concurs.  Harwood,  J.,  being  disqualified, 
did  not  participate  in  this  decision. 
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GALIGHER,  Respondent,  v.  LOCKHART,  Appellant.  Js  JS' 

LArgaed  July  1, 1891.    Decided  August  3, 1891.] 

Pabtkebship — Accounting.  —Where  one  member  of  a  miniDg  pArtnership  Dotiflei 
the  other  that  he  will  not  carry  on  the  partnership  operations  any  longer,  and 
will  not  be  liable  for  any  debts  thereafter  contracted  in  developing  their  mines, 
he  is  not  liable  npon  an  accounting  with  his  copartner  for  any  expenses  in- 
curred after  the  date  of  the  notice. 

BdJtE^ Liability  of  incoming  partner.^ An  incoming  partner  is  not  liable  to  an- 
other partner  for  the  value  of  the  latter's  services  rendered  to  the  firm  prior  to 
his  coming  into  the  copartnership,  where  there  was  no  agreement  between  the 
former  partners  that  such  services  should  be  compensated,  and  the  incoming 
partner  assumes  no  liability  therefor.  In  such  case  the  same  rules  apply  to 
mining  as  to  other  partnership  compacts. 

Appeal  from  Fifth  Judicial  Didricty  Beaverhead  County. 

Action  to  dissolve  a  mining  partnership  and  for  an  account- 
ing. The  cause  was  tried  before  GALBRArrn,  J.,  without  a 
jury.     Plaintiff  had  judgment  below. 

Forbia  &  Forbia,  for  Appellant 

The  court  found  that  on  the  thirtieth  day  of  June,  1887, 
the  defeudant  Lockhart  notified  the  plaintiff  Galigher,  in  per- 
son, that  be  would  not  longer  carry  on  the  partnership  oper- 
ations, and  that  he  would  not  be  liable  for  any  debts  or  expenses 
contracted  by  the  said  Graligher  in  the  mining  of  the  said 
claims,  and  also  found  that  on  the  thirtieth  day  of  June,  1887, 
there  was  a  full  settlement  and  accounting  as  to  the  partnership 
between  Chapman  and  Thompson  and  plaintiff,  and  that  Chap- 
man and  Thompson,  on  that  date,  paid  their  full  share  of  the 
expenses  incurred  prior  to  that  time.  Notwithstanding  these 
findings,  the  court  insists  that  Lockhart  must  remain  a  partner, 
contrary  to  his  will,  and  that  he  must  thereafter  contribute  to 
Graligher  two  thirds  of  all  expenses  incurred  by  the  said 
Galigher  in  mining  the  property,  and  rendered  a  judgment 
against  the  defendant  Lockhart  for  two  thirds  of  all  expenses 
lACurred  subsequent  to  the  date  when  Lockhart  notified  Galigher 
that  he  would  not  longer  be  responsible  under  the  terms  of  the 
partnership.  The  rule  is  certainly  well  settled  in  ordinary 
partnerships  that,  whatever  the  contract  of  partnership  may 
be,  any  partner  may,  at  will,  dissolve  the  same.    We  know  of 
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no  authority  to  the  contrary  relating  to  mining  partnerships, 
but  the  authorities  relating  to  mining  partnerships  fully  sustain 
the  rule  applicable  to  ordinary  partnerships.  {Carter  v.  Whalleyy 
11  Morr.  Min.  Rep.  262;  Slemmer^a  Appeal,  11  Morr.  Min. 
Rep.  437;  Orawshay  v.  MauJe,  11  Morr,  Min.  Rep.  223;  Vice 
V,  Fleming,  11  Morr.  Min,  Rep.  241.) 

In  addition  to  holding  Lockhart  responsible  for  debts  con- 
tracted subsequent  to  the  dissolution,  the  court  also  held  that 
Lockhart  was  personally  responsible  for  debts  contracted  prior 
to  his  entering  the  partnership,  and  rendered  a  judgment  against 
the  defendant  Lockhart  for  the  salary  of  the  plaintiff  Galigher 
from  the  first  day  of  September,  1886,  to  the  fifteenth  day 
of  December,  1887,  whereas,  Lockhart  did  not  become  a  partner 
under  any  construction  until  June  30, 1887.  Under  no  circum- 
stances was  Lockhart  responsible  for  the  salary  of  Galigher 
prior  to  his  entering  into  the  partnership.  {Babcock  v,  Stewarty 
11  Morr.  Min,  Rep.  447;  Duryea  v.  Burly  11  Morr,  Min. 
Rep.  395.)  The  fact  that  Lockhart  ordered  work  suspended 
as  soon  as  he  purchased  the  interest  shows  that  there  was  no 
express  agreement  on  his  part  to  pay  Graligher  a  salary;  yet, 
notwithstanding  this  state  of  facts,  the  court  rendeced  a  judg- 
ment against  Lockhart  for  the  full  salary  claimed  by  the  plaint- 
iff, both  before  and  after  Lockhart  purchased.  The  law  relative 
to  compensation  of  partners  for  services  is  the  same  whether 
the  partnership  be  a  commercial  or  a  mining  one.  {Godfrey  v. 
WhiUy  11  Morr.  Min.  Rep.  562.) 

Took  &  Wallaoey  for  Respondent. 

The  partnership  was  for  a  definite  purpose;  that  is,  the 
ascertaining  whether  certain  veins  of  ore  were  in  a  particular 
place,  and  if  these  ore  veins  were  in  bodies.  Afl«r  this  was 
done  the  mine  was  to  be  sold.  A  partner  cannot  dissolve  a 
partnership  created  for  a  definite  purpose  at  his  mere  will, 
otherwise  it  would  be  very  injurious,  inequitable,  and  unjust  to 
his  copartner.  If  there  was  any  just  ground  of  dissolution,  he 
should  have  come  into  court  and  demanded  it.  (Story  on 
Partnership,  275;  Bates  on  Partnership,  §  597.)  In  a  case 
like  this,  where  the  contract  of  partnership  is  for  a  definite 
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period,  the  partner  has  a  right  to  specific  performance.  (23 
Am,  Law  Reg.  689.)  There  was  an  express  agreement  between 
Chapman,  Thompson,  and  Galigher  to  form  a  partnership;  and 
even  in  the  absence  of  snch  agreement,  the  fact  that  they  com- 
bined to  work  the  claims  was  in  itself  sufficient  to  constitute  a 
mining  partnership.  {SkUlman  v,  Lachmariy  23  Cal,  198 ;  83 
Am.  Dec.  96;  Kahn  v.  Cmtral  Smeliing  Cd.  102  U.  S.  641.) 
The  transfer  to  Lockhart  by  Thompson  and  Chapman  of 
their  shares  in  the  property  did  not  operate  as  a  dissolution  of 
the  partnership,  as  a  mining  partner  may  convey  his  interest 
without  dissolving  the  partnership.  (Duryea  v.  Burtj  28  Cal. 
659 ;  Nlsbet  v,  Nashy  52  Cal.  340 ;  SkUlman  v,  Ladfiman,  supra; 
Kahn  v.  Smelting  Cb.  supra.)  The  appellant  is  therefore  liable 
to  the  respondent,  (1)  for  two  thirds  of  the  expense  of  working 
the  mine  from  June  27, 1887,  until  December  of  the  same  year, 
when  the  mine  closed  down;  (2)  for  two  thirds  of  the  expenses 
contracted  by  the  respondent  in  keeping  the  mine  in  a  workable 
condition  and  which  inured  to  the  benefit  of  appellant;  (3)  for 
a  reasonable  compensation  for  respondent's  services  as  super- 
intendent of  the  mine  from  September,  1886,  until  December, 
1887;  (4)  for  two  thirds  of  the  attorney's  fees  expended  by 
respondent  in  defending  the  title  to  the  property. 

Habwood,  J. — The  object  of  this  action  was  to  obtain  a  dis- 
solution of  copartnership ;  an  accounting  between  the  copartners, 
and  also  a  partition  of  certain  mining  claims ;  but  the  question 
of  partition  was  abandoned  by  the  consent  of  all  parties,  and 
the  action  proceeded  as  to  the  other  purposes. 

The  evidence  introduced  at  the  trial,  and  the  findings  of  fact 
by  the  court,  are  before  us  for  review  on  appeal  from  the  judg- 
ment, and  from  an  order  overruling  appellant's  motion  for  new 
trial. 

It  appears  &om  the  evidence  and  findings  of  fact  that  certain 
mining  claims  were  owned  in  equal  undivided  interests  by 
plaintiff  and  Chapman  and  Thompson ;  that  said  owners  en- 
gaged in  a  copartnership  arrangement  to  do  certain  develop- 
ment work  upon  said  mining  claims,  at  the  expense  of  said 
owners  in  equal  proportions.  The  object  of  said  development 
work  was  to  put  the  mining  claims  in  salable  condition;  but 
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00  period  of  time  was  agreed  upon  during  which  development 
work  was  to  be  prosecuted,  nor  was  it  agreed  as  to  what  extent 
such  work  should  be  prosecuted.  Under  said  arfangement  a 
large  amount  of  development  work  was  done  upon  the  mining 
claims  in  question  prior  to  June  30,  1887.  On  that  date, 
defendant  Lockhart  succeeded,  through  conveyances,  to  the 
interest  in  said  mining  claims  theretofore  owned  by  said  Chap- 
man and  Thompson,  and  thereby  became  the  owner  of  an  undi- 
vided two-thirds  interest  in  said  property,  aod  also  succeeded  to 
the  position  theretofore  occupied  by  said  Chapman  and  Thomp- 
son in  said  copartnership  arrangement,  as  to  future  operations 
thereunder. 

Upon  the  trial  the  court  found  that  on  said  thirtieth  day  of 
June,  1887,  a  full  accounting  and  settlement  was  made  as  to 
the  partnership  affairs  between  plaintiff  Galigher  and  Chap- 
man and  Thompsou,  and  that  Galigher  paid  his  proportion  of 
expenses  incurred  prior  to  that  date,  and  that  defendant  Lock- 
hart  paid  for  Chapman  and  Thompson  their  full  share  of 
expenses  incurred  in  developing  said  mining  claims  prior  to 
said  date,  except  the  compensation  claimed  by  said  Galigher  for 
his  services.  The  court  further  found  that  on  said  date  plaint- 
iff Galigher  was  notified  by  defendant  Lockhart  that  he  would 
not  carry  on  the  partnership  operations  any  longer,  and  that  he 
would  not  be  liable  for  any  debts  or  expenses  contracted  by  said 
Galigher  in  working  upon  said  mining  claims. 

These  findings  are  fully  supported  by  undisputed  evidence, 
which  shows  that,  at  the  time  said  notice  was  given,  defendant 
had  examined  said  property,  and  settlement  of  all  prior  expenses 
was  made  as  aforesaid,  except  the  daim  of  plaintiff  for  services, 
and  plaintiff  was  then  informed  by  defendant  that  he  was  satis- 
fied the  property  being  developed  was  not  worth  anything;  that 
defendant  advised  shutting  down  work  thereon,  and  declared  he 
would  not  prosecute  the  work  any  further,  and  would  not  be 
responsible  for  any  further  expenses.  Plaintiff^s  reply  to  said 
notice  was  that  he  proposed  to  continue  work  on  said  claims, 
and  that  he  would  endeavor  to  make  defendant  pay  his  propor- 
tion of  the  expense  thereof. 

Appellant  contends  that,  under  said  state  of  facts  disclosed 
by  the  evidence  and  findings  of  the  court,  it  was  error  for  the 
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oonrt  to  hold^  as  it  did,  that  defendant  was  liable^  in  an  account- 
ing between  plaintiff  and  defendant,  for  two  thirds  of  the  expense 
involved  by  plaintiff  in  work  npon  said  mining  claims  after  the 
date  of  said  notice. 

We  think  appellant's  position  upon  this  point  is  fully  sus* 
tained  by  principles  of  law,  and  we  so  hold.  {Carter  v.  Whalley^ 
11  Morr.  Min.  Bep.  262;  Slemmer^a  Appeal,  11  Morr.  Min.  Rep. 
441;  OratDshay  v.  MaiUe,  11  Morr.  Min.  Rep.  223 ;  Vice  v.  Flem^ 
mg,  11  Morr.  Min.  Rep.  241.) 

Respondent's  counsel  cites  no  cases  which  support  the  con- 
verse of  appellant's  proposition,  if,  indeed,  any  cases  could  be 
found  to  support  that  position.  The  trial  court  virtually  held 
as  we  do,  in  another  conclusion  of  law,  wherein  it  was  held 
that  the  partnership  was  dissolved  in  January,  1888,  by  defend- 
ant giving  ^^  public  notice  of  the  repudiation  of  the  said  contract 
and  partnership.''  The  public  notice  could  have  had  no  more 
potency,  as  affecting  the  rights  and  relations  of  the  partners 
themselves,  than  a  private  notice.  It  follows  that  the  judg- 
ment ought  to  be  so  modified  as  to  eliminate  therefrom  all 
charges  against  defendant  involved  in  working  said  mining 
claims  subsequent  to  June  30,  1887. 

Another  point  insisted  upon  by  appellant  is  that  the  court 
below  erred  in  holding  appellant  liable  for  salary  to  plaintiff 
for  services  during  a  period  prior  to  the  time  appellant  came 
into  said  copartnership.  This  was  error  for  two  reasons :  First 
There  was  no  showing  that  it  was  ever  agreed  in  reference  to 
said  partnership  arrangement  that  plaintiff,  one  of  the  copart- 
ners, and  an  owner  in  common  of  an  interest  in  said  property, 
should  receive  compensation  for  services  which  he  might  render 
in  and  about  said  work.  This  charge  could  only  be  sustained 
against  his  copartners,  Chapman  and  Thompson,  by  virtue  of  a 
special  agreement  to  that  effect.  (2  Bates  on  Partnership,  §  770; 
Parsons  on  Partnership  [3d  ed,],  250;  Babcock  v.  Stewart^  11 
Morr.  Min.  Rep.  447.)  Upon  this  point,  it  appears  that  the 
same  rules  apply  to  mining  as  to  other  partnership  compacts. 
{Duryea  v.  Burt,  11  Morr.  Min.  Rep.  395.)  Secondly.  The 
charge  for  services  of  plaintiff  rendered  prior  to  the  time  appel- 
lant came  into  said  copartnership  could  not  lawfully  be  main- 
tained against  appellant  unless  he  assumed  and  agreed  to  pay 
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the  same,  ^hicb  is  in  no  way  shown.  Kespondent's  counsel 
admit  in  their  brief  that  an  incoming  member  into  such  a  co- 
partnership arrangement  would  not  be  personally  liable  for 
indebtedness  incurred  prior  to  his  coming  into  the  copartner- 
ship. {Baboock  v.  Stewart,  supra.)  As  to  the  claim  of  plaint- 
iff for  services  rendered  by  him  about  said  work  after  June  SO, 
1887,  that  falls  with  all  other  expenses  involved  after  that  date, 
under  the  views  above  expressed.  It  follows,  therefore,  that 
all  charges  against  defendant  for  services  of  plaintiff  in  and 
about  said  work,  both  before  and  after  June  30,  1887,  should 
be  eliminated  from  the  judgment  rendered  against  defendant. 

We  do  not  find  reason  for  disturbing  any  other  findings  of 
fact  or  conclusion  of  law  made  by  the  court  below,  which  appel- 
lant insists  were  erroneous. 

According  to  the  findings  and  conclusions  of  law  not  dis- 
turbed, the  account  between  plaintiff  and  defendant  stands  as 
follows :  Defendant  should  be  charged  with  two  thirds  of  the 
$250  paid  by  plaintiff,  or  for  which  he  became  personally  re- 
sponsible, in  defending  the  title  to  said  property,  namely, 
$166.66 ;  and  this  is  the  only  item  remaining  against  defendant, 
according  to  the  findings  sustained.  According  to  the  findings, 
defendant  should  be  credited  with  items  as  follows :  One  third 
of  $504.50  paid  out  by  defendant  on  debts  of  the  firm  existing 
prior  to  the  time  he  became  a  member,  one  third  of  which,  or 
$168.16,  is  rightfully  chargeable  to  plaintiff;  also  with  two 
thirds  of  $400  worth  of  goods  and  provisions  of  the  firm,  which 
plaintiff  took  and  converted  to  his  use  in  working  said  claims 
after  June  30,  1887,  two  thirds  of  which  was  the  property  of 
defendant,  valued  at  $266.66,  and  for  which  defendant  should 
be  credited  in  this  accounting.  Defendant  should  also  be  credited 
with  two  thirds  of  the  value  of  $311  worth  of  property  of  the 
firm  taken  under  attachment  for  debts  contracted  by  plaintiff 
after  June  30,  1887,  two  thirds  of  which,  or  $207.32,  was  the 
property  of  defendant,  and  should  rightfully  be  credited  to  him 
in  this  accounting.  All  these  credits  in  fiivor  of  defendant 
aggregate  the  sum  of  $642.14,  from  which  should  be  deducted 
two  thirds  of  said  $260  expended  by  plaintiff  in  defending  the 
title  to  said  property,  viz.,  $166.66.  This  deduction  leaves  a 
balance  of  $475.48  in  favor  of  defendant.    In  other  words,  as 
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the  findings  Bhow^  defendant  owes  plaintiff  $166.66  for  moneys 
properly  expended  in  said  partnership  matters;  and  plaintiff 
owes  defendant  |642.14  for  moneys  which  defendant  properly 
paid  ont  for  plaintiff's  benefit,  and  for  property  belonging  to 
defendant,  which  plaintiff  wrongfully  took  and  converted  to  his 
nse,  or  caused  to  be  taken  by  attachment  for  debts  which  plaint- 
iff wrongfully  contracted  against  said  firm.  These  accounts 
being  offset  against  each  other,  leave  a  balance  of  $475.48  in 
favor  of  defendant,  for  which  he  is  entitled  to  judgment  against 
plaintiff  as  a  result  of  said  accounting. 

It  is  therefore  ordered  that  the  judgment  rendered  by  the 
trial  court  be  reversed,  and  that  judgment  be  entered  in  favor 
of  defendant  and  against  plaintiff  for  the  sum  of  $475.48,  and 
coets. 

EeveraecL 

Blake,  C.  J.,  and  De  Wrrr,  J.,  concur. 


PETER.  Appellant,  v.  STEPHENS,  Respondent. 

[Azgoed  July  15, 1891.    Decided  Angiufc  8, 1891.] 

PxfADQid — Sjeetment — Adverse  pouensum — Limitation. — A  complaint  in  ejeci- 
ment  which  alleges  that  at  a  date  more  than  five  years  prior  to  the  commence 
ment  of  the  action,  plaintiff  was  and  ever  since  has  been  seised  in  fee  and 
entitled  to  the  possession  of  the  property  in  question,  and  that  at  snch  date 
defendant,  while  he  was  so  seised  and  entitled  to  the  possession,  entered 
npon  the  premises,  oosted  and  ejected  him  therefrom,  and  has  ever  since  with- 
held possession,  does  not  show  on  its  face  that  the  possession  of  the  defendant 
was  adyerse,  as  under  section  82  of  the  Code  of  Oivil  Procedure  the  occupation 
of  the  premises  by  the  defendant  is  deemed  to  have  been  in  subordination  to 
the  plaintiffs  legal  title,  unless  it  appear  to  have  been  held  adversely  thereto 
for  flye  years  before  the  commencement  of  the  action,  and  therefore  the  action 
is  not  barred  by  limitation  under  section  29  of  the  Code  of  Oiyil  Procedure, 
requiring  the  plaintiif  to  have  been  seised  or  possessed  of  the  property  within 
fiye  years  before  the  commencement  of  the  action.  {Lamme  t.  Dodaon,  i 
Mont.  587 ;  National  liin.  Co.  t.  Powen,  8  Mont.  8i4,  cited.) 

Appeal  from  Fourth  JudicUd  Distridy  MiasotUa  County. 

Action  of  ejectment.     Defendant's  demurrer  to  the  complaint 
was  sustained  by  Marshall,  J. 

Henry  C.  8t^,  and  Kenneth  M.  Nieholea,  for  Appellant. 
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It  appears  from  plaintiff's  complaint  that  he  entered  into 
possession  of  the  lot  of  land  described  in  said  complaint^  having 
legal  title  thereto^  and  the  general  rale  is  that  if  a  person  so 
enters  into  his  lands  his  seisin  is  not  bonnded  by  his  actual 
occupancy^  bat  is  held  to  be  co-extensive  with  his  title^  and  as 
it  appears  from  the  &ce  of  the  complaint  that  plaintiff  from  the 
date  of  the  beginning  of  his  ownership  of  said  lot  of  land  to 
the  time  of  the  commencement  of  this  action  occupied  a  part 
of  said  lot,  he  must,  under  this  general  rule,  have  been  con- 
sidered in  possession  of  the  whole  thereof.  {Green  v.  Idter,  8 
Cranch,  250;  Swift  v.  Mulkey,  17  Or.  632.) 

The  rule  just  quoted  is  in  perfect  harmony  with  the  pro- 
visions of  section  32,  title  3,  chapter  2  of  the  Compiled  Statutes 
of  Montana,  when  it  does  not  appear  that  the  property  in  con- 
troversy has  been  held  and  possessed  adversely  to  such  legal 
title  for  five  years  before  the  commencement  of  the  action. 
The  defendant  relies  upon  bare  possession  alone  to  defeat 
plaintiff's  action.  Under  the  authorities  cited,  simple  posses- 
sion is  not  sufficient  to  defeat  the  action,  but,  in  order  to  be 
effective,  the  possession  must  be  an  adverse  one;  therefore, 
unless  it  appears  from  the  pleadings  that  defendant's  possession 
was  adverse  to  the  legal  title,  the  demurrer  should  have  been 
overruled  and  defendant  required  to  answer  and  allege  five 
years'  adverse  possession  if  that  was  the  ground  upon  which  he 
wished  to  rely.  Sections  33,  34,  and  36  of  the  Code  of  Civil 
Procedure  enumerate  what  facts  shall  constitute  an  adverse 
possession,  and  under  the  provisions  of  the  sections  just  referred 
to  it  is  necessary  that  the  party  entering  into  and  continuing  in 
possession  should  do  so  under  claim  of  title.  There  is  nothing 
whatever  in  the  pleadings  in  the  case  even  indicating  that 
defendant  claimed  any  sort  of  title  to  the  land  in  dispute.  The 
doctrine  of  adverse  possession  must  be  taken  strictly;  it  is  a 
question  of  fact  to  be  established  by  clear  and  positive  proof, 
and  is  not  to  be  made  out  by  inferences.  Every  presumption 
is  in  favor  of  possession  in  subordination  to  the  title  of  the  true 
owner.  (Boone  on  Real  Property,  §  252,  p.  282;  2  Estee's 
Pleadings  and  Forms,  §  2269,  p.  118 ;  1  Am.  Law  Reg.  p.  244; 
1  Am.  &  Eng.  Encycl.  of  Law,  236.) 

The  respondent  contends  that  the  phrase  '^  wrongful  and  on- 
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lawful/'  used  in  plaintiff's  complaint^  amounts  to  an  allegation 
of  adverse  possession  by  defendant.  The  matter  of  adverse 
possession  is  a  question  of  fact^  and  the  phrase  referred  to,  so 
far  from  amounting  to  such  an  allegation,  does  not  allege  any 
tact  whatever,  but  is  an  allegation  of  a  conclusion  of  law,  and 
as  such  may  be  treated  as  surplusage.  {Payne  v.  Treadwell^  16 
Cal.  245.) 

TooU  &  Wallace,  for  Respondent. 

The  complaint  alleges,  among  other  things,  (a)  that  upon  the 
second  day  of  April,  1885,  the  plaintiff  was  seised  in  fee  and 
entitled  to  the  possession  of  the  land  in  controversy ;  (6)  that 
upon  the  same  day  the  defendant  wrongfully  and  unlawfully 
entered  upon  the  premises  and  ousted  and  ejected  the  plaintiff 
th^efrom }  (c)  that  the  defendant  has  ever  since  wrongfully  and 
unlawfully  withheld  the  possession  from  the  plaintiff.  Appel- 
lant first  contends  that,  having  entered  the  whole  lot  under 
legal  title  thereto,  he  is  to  be  considered  in  possession  of  the 
whole  thereof,  for  the  reason  that  he  remained  in  possession  of  a 
part.  It  is  true  that  the  law  presumes  a  possession  of  the 
whole  from  a  possession  of  a  part  by  a  person  entering  under 
certain  title  to  the  whole,  but  this  presumption  falls  as  soon  as 
the  contrary  is  established  by  fact,  and  as  the  complaint  itself 
all^s  that  the  defendant  has  ousted  him  and  held  possession 
of  the  very  part  of  the  lot  which  is  in  dispute,  it  cannot  be  soen 
how  plaintiff  can  call  in  this  presumption. 

The  appellant's  contention  is,  that  the  complaint  does  not 
allege  the  facts  which,  by  our  statutes,  constitute  adverse  posses- 
sion. Our  statute,  it  is  true,  in  sections  cited  by  appellant, 
gives  certain  facts  as  constituting  adverse  possession,  but  thereby 
it  gives  only  certain  rules  of  interpretation  for  cases  where 
adverse  possession  is  disputed.  Therefore,  if  the  complaint 
alleges  adverse  possession  itself,  the  sections  cited  are  plainly  in- 
applicable, and  this  allegation  is  made  in  the  complaint,  even 
if  we  should  allow  the  words  "  wrongful  and  unlawful "  to  be 
treated  as  surpulsage,  as  appellant  asks ;  for  the  allegation  (6) 
of  ouster,  in  connection  with  the  allegation  (a)  of  seisin  and 
title,  would  still  show  a  wrongful  ouster,  and  allegation  (c) 
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Bhows  a  holding  of  possession  on  the  basis  of  such  onster. 
And  a  wrongful  oaster  is  a  disseisin.  (Co.  Litt.  181  a,  153  6.) 
Hence  the  allegation  of  ouster  and  the  withholding  of  posses- 
sion imports  more  than  a  bare  trespass.  It  is  tantamount  to  an 
allegation  that  the  trespasser  intends  to  claim  the  benefit  of  the 
ouster ;  it  is  a  disseisin^  and  this  disseisin  is  an  actual  disseisin, 
or  a  disseisin  in  fact  A  wrongful  ouster  or  disseisin  imports 
an  adverse  possession.  The  allegation  of  wrongful  ouster  is 
equivalent  to  an  allegation  of  adverse  possession,  with  all  tibat  this 
term  implies.  (Abbott's  Law  Diet.  tit. "  Disseisin  ";  Bouvier's 
Law  Diet.  tit.  '* Disseisin '';  Anderson's  Law  Diet  tit.  ^^Pos- 
session, Adverse.")  '^Adverse  possession  is  equivalent  to,  or 
commences  with,  disseisin  or  ouster."  (Hilliard  on  Remedies 
for  Torts,  p.  171.) 

The  statutes  of  Montana  do  not  require  that  the  entry  be 
made  under  claim  or  color  of  title;  it  is  suiBcient  that  it  be 
adverse  to  the  real  owner,  i.  e.,  that  it  amount  to  a  wrongful 
ouster  or  disseisin.  {French  v.  Pearce^  8  Conn.  439 ;  21  Am. 
Dec.  680;  linger  v.  Momey,  63  Cal.  590;  49  Am.  Rep.  100; 
School  Did.  v.  Benson,  31  Me.  381 ;  52  Am.  Dec  628.)  One 
who  enters  not  under  claim  or  color  of  title,  or  not  adverse  to 
the  title  of  the  true  owner,  is  a  bare  trespasser  as  distinguished 
from  a  disseisor.  Disseisin,  or  wrongful  ouster,  being  synony- 
mous terms,  are  interpreted  by  adverse  possession,  as  defined  by 
our  statute,  so  that,  for  the  purposes  of  this  demurrer,  it  is  ap- 
parent upon  the  face  of  the  complaint  that  the  taking  and  hold- 
ing possession  was  adverse  in  the  sense  of  our  statutes.  This 
conclusion  is  fiiirly  deducible  from  the  elementary  principles 
applicable  to  the  action  of  ejectment,  and  is  clearly  supported 
by  the  decisions.  {Warfidd  v.  Lindelly  38  Mo.  562;  Kennebeo 
Pwrdutae  v.  Springer y  4  Mass.  416 ;  3  Am.  Dec.  230,  and  note; 
Bryan  v.  Atwater,  5  Day,  181;  5  Am.  Dec.  136;  Parker  v. 
Proprietorsy  3  Met.  91 ;  37  Am.  Dec.  123, 125;  Bath  v.  Valdez, 
70  Cal.  357.)  From  these  decisions  it  appears  that  the  adverse 
possession,  which  will  set  the  Statute  of  Limitations  in  motion, 
must  be  of  such  a  nature  as  to  constitute  an  ouster;  that  ouster 
is  a  technical  term  which,  ex  vigorCy  imports  adverse  possession 
in  its  fullest  sense,  and  that  therefore  the  complaint,  in  alleging 
ouster  and  withholding  of  possession  on  the  basis  of  this  ouster 
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by  the  defendant^  daring  more  than  five  years^  shows  on  its  face 
that  the  plaintiff  is  barred  by  the  Statute  of  Limitations.  (Sedg- 
wick &  Wait  on  Trial  of  Title  to  Land,  §  283,  and  notes;  1  Am. 
&  Eng.  Encycl.  of  Law,  p.  228,  n.  1;  School  Did.  y.  Bemon^ 
31  Me.  381 ;  52  Am.  Dec.  618 ;  Oillaspie  v.  Osbum,  3  Marsh. 
A.  K.  77 ;  13  Am.  Dec  136,  and  note ;  Jackson  v.  Whitbeck,  6 
Cowen,  632;  16  Am.  Dec.  454;  Zeller  y.  Eekert,  4  How.  289 ; 
NeweU  y.  Woodnff,  30  Conn.  497.) 

Blake,  C.  J.— The  appellant  filed  August  13,  1890,  his 
complaint  in  the  court  below,  and  alleged  ''  that  on  the  second 
day  of  April,  A.  D.  1885,  the  said  plaintiff  became,  and  eyer 
since  said  date  has  been,  and  now  is,  the  owner  and  seised  in 
fee,  and  entitled  to  the  possession  of  all  that  certain  lot  of  land 
[description] ;  that  while  the  plaintiff  was  such  owner,  and  so 
seised  and  possessed,  and  entitled  to  the  possession  of  said  land 
and  premises,  the  defendant  did,  on  the  day  and  year  aforesaid, 
wrongfully  and  unlawfully  enter  into  and  upon  the  following  part 
and  portion  of  said  lot  of  land,  yiz.  [description],  and  did  oust 
and  eject  the  plaintiff  therefrom,  and  eyer  since  that  day  wrong- 
fully and  unlawfully  withheld,  and  still  and  now  wrongfully 
and  unlawfully  does  withhold,  the  possession  thereof  from  the 
plaintiff,  to  his  wrong,  injury,  and  damage  in  the  sum  of 
one  thoQsaud  dollars;  that  the  yalue  of  the  rents  and  profits 
of  the  said  land  and  premises  is  two  hundred  dollars  per  month; 
and  that  by  reason  of  the  unlawful  withholding  of  the  said  land 
by  the  defendant,  as  aforesaid,  plaintiff  has  been  depriyed  of 
said  rents  during  all  the  time  since  the  second  day  of  April, 
A.  D.  1885,  and  by  the  continuance  thereof  will  be  depriyed  of 
the  use  and  occupation  of  the  same  to  his  loss  and  damage  in 
the  som  of  two  thousand  dollars.''  The  prayer  is  for  ''the 
restitution  of  said  land  and  premises,"  and  damages. 

The  demurrer  of  the  defendant  is  as  follows :  ''  That  the  said 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  this :  That  it  appears  from  the  face  of  the  com- 
plaint that  the  defendant  has  been  in  possession  of  the  property 
described  in  the  plaintiff's  (complaint)  for  more  than  fiye  years 
prior  to  the  commencement  of  the  plaintiff's  action,  and  that 
said  action  is  barred  by  sections  29  and  30,  title  3,  chapter  2, 
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Compiled  Statutes  of  Montana^  and  that  the  defendant  claims 
the  benefit  of  the  same/' 

The  demurrer  was  sustained  by  the  court,  and  upon  the  re- 
fiisal  of  the  plaintiff  to  file  an  amended  complaint,  judgment 
was  entered  for  the  defendant  for  his  costs. 

The  sections  of  the  Code  of  Civil  Procedure  which  are  men- 
tioned in  the  demurrer  read  as  follows:  ''Sec.  29.  No  action 
for  the  recovery  of  real  property,  or  for  the  recovery  of  the  pos- 
session thereof,  can  be  maintained,  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised  or  pos- 
sessed of  the  property  in  question  within  five  years  before  the 
commencement  of  the  action.  Sec.  30.  No  cause  of  action  or 
defense  to  an  action,  arising  out  of  the  title  to  real  property,  or  to 
rents  or  profits  out  of  the  same,  can  be  effectual  unless  it  appear 
that  the  person  prosecuting  the  action,  or  making  the  defense, 
or  under  whose  title  the  action  is  prosecuted,  or  the  defense  is 
made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person, 
was  seised  or  possessed  of  the  premises  in  question  within  five 
years  before  the  commencement  of  the  act  in  respect  to  which 
such  action  is  prosecuted  or  defense  made.'' 

The  briefs  of  counsel  restrict  our  inquiry  to  one  question,  does 
the  complaint  show  upon  its  face  that  the  defendant  enjoyed  the 
adverse  possession  of  the  land  in  controversy  more  than  five 
years  before  the  commencement  of  this  action?  It  is  alleged 
that  the  plaintiff  was,  at  all  the  times  named  in  the  pleading, 
'Hhe  owner  and  seised  in  fee"  of  the  premises.  This  rule  has 
been  prescribed  by  the  Code  of  Civil  Procedure :  "  In  every 
action  for  the  recovery  of  real  property,  or  the  possession  thereof, 
the  person  establishing  a  I^al  title  to  the  property  is  presumed 
to  have  been  possessed  thereof,  within  the  time  required  by 
law,  and  the  occupation  of  the  property  by  any  other  person  is 
deemed  to  have  been  under  and  in  subordination  to  the  legal 
title,  unless  it  appear  that  the  property  has  been  held  and  pos- 
sessed adversely  to  such  legal  title  for  five  years  before  the  com- 
mencement of  the  action."  (§  32.)  After  quoting  this  statute 
in  Lamme  v.  Dodaon,  4  Mont.  587,  Mr.  Justice  Calbraith  said: 
''The  true  principle,  therefore,  is  that  he  who  has  the  legal 
title  to  real  property  is  presumed  to  have  the  right  to  the  posses- 
sion thereof  until  better  right  is  shown."    (See,  also.  National 
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Miru  Cb.  v.  PowerSy  3  Mont  344.)  By  the  allegations  of  the 
complaint  the  defendant  is  a  trespasser^  and  there  is  not  a  word 
which  indicates  that  his  acts  with  reference  to  the  property 
are  accompanied  with  any  claim  which  is  inconsistent  with  the 
title  of  the  plaintiff.  The  intention  of  the  party,  which  is  a 
a  vital  element  of  an  adverse  possession  to  realty,  is  not  shown, 
and  there  is  nothing  to  rebut  the  presumption  of  the  statute, 
€upra,  from  the  ownership  in  fee.  {McDonald  v.  Fox,  20  Nev. 
364,  and  cases  dted;  Sharp  v.  Daugney^  33  Cal.  505;  Itgg  v. 
Mayoy  39  Cal.  262;  TJ^nger  v.  Mooney,  63  Cal.  586;  49  Am. 
Rep.  100 ;  Roman  Oatholie  Archbishop  v.  Shipmany  79  Cal.  288 ; 
Harvey  v.  Tyfer,  2  Wall.  328 ;  Probst  v.  PreAyterian  Churchy 
129  U.  S.  182.)  The  opinions  in  the  last  two  cases  were  de- 
livered by  the  learned  jurist,  Mr.  Justice  Miller,  who  said  in 
Harvey  v.  Tyler,  supra:  ''The  third  and  last  instruction  given 
at  the  instance  of  plaintiffs  had  reference  to  the  question  of  ad- 
verse possession,  in  its  relation  to  the  Statute  of  Limitations. 
Its  purport  was  that  if  plaintifi&'  title  was  found  to  be  the  para- 
mount title,  and  any  of  the  defendants  entered  upon  and  took 
possession  of  the  land,  without  title  or  daim,  or  color  of  title,  that 
such  occupancy  was  not  adverse  to  the  title  of  plaintiffs,  but 
subservient  thereto.     We  think  this  law  to  be  too  well  settled 

to  need  argument  to  sustain  it Where  there  is  no  claim 

of  right,  the  possession  cannot  be  adverse  to  the  true  title.''  In 
Probd  V.  Presbyterian  Church,  supra,  the  court  approved  Harvey 
V.  Tyler,  supra,  and  Ewing  v.  Burnet,  11  Peters,  41,  in  which 
this  language  is  used:  ''An  entry  by  one  man  on  the  land  of 
another  is  an  ouster  of  the  legal  possession,  arising  from  the  title, 
or  not,  according  to  the  intention  with  which  it  is  done;  if  made 
under  claim  and  color  of  right,  it  is  an  ouster ;  otherwise  it  is  a 
mere  trespass;  in  l^al  language,  the  intention  guides  the  entry 
and  fixes  its  character.'' 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed,  and  that  the  cause  be  remanded,  with  directions  to 

overrule  the  demurrer. 

Reversed^ 
Habwood,  J,,  and  De  Witt,  J.,  concur. 
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McDERMOTT,  Respondent,  v.  MURPHY  et  al.,  Ap- 
pellants. 

[Argued  July  9»  1891.    Decided  Angntt  10, 1891.] 

BbmbiffB'^  Agency  •-'Bat^/tcaium. — Where  a  ■beriff  hai  employed  Aenitodiia  of 
attached  property  at  the  request  of  the  attomeji  of  the  a^taohing  crediton* 
who  subsequently  made  payments  to  such  custodian  with  knowledge  of  hia 
employment,  they  cannot  afterwards  repudiate  the  action  of  their  attorneys  aa 
unauthorized,  in  ao  action  by  such  sheriif  to  reooYar  the  balance  of  the  en»> 
todian's  compensation. 

Same — Fees  of  custodian  of  aUacfied  property, — A  sheriif  being  responsible  for 
the  preservation  of  attached  property  has  the  power  to  choose  his  own  ena- 
todian,  and  the  attaching  creditors  are  not  reliered  from  liability  for  the  reason- 
able cost  of  his  services  by  reason  of  the  sheriif  having  rejected  one  appointed 
by  them. 

Bame^  Beoovery  of  custodian's  fees.  ^  Where  a  sheriif  had  been  informed  by  the 
attorneys  of  the  attaching  creditors  that  the  fees  of  his  custodian  "would  have 
to  be  settled  upon  the  taxation  of  costs  in  the  attachment  suits  when  the  Judg- 
ment wss  rendered,  when,  upon  presentation,  the  court  would  determine  what 
keeper's  fees  he  waa  entitled  to  charge,"  his  fkilure  to  present  such  claim  until 
after  the  rendition  of  the  Judgment  will  not  relieve  the  attaching  creditors 
firom  liability  therefor,  where  he  was  not  an  officer  of  the  county  where  the 
Judgment  waa  rendered,  and  had  no  knowledge  of  its  rendition  at  the  time. 

Appeal  from  Fifth  Judicial  Didridy  J^er%<m  CouTdy 

Action  by  a  sheriff  to  recover  fees  for  keeping  attached  prop- 
erty. The  cause  was  tried  before  Galbraith,  J.  Plaintiff 
had  judgment  below. 

Toole  &  WaUcusCy  for  Appellants. 

An  attorney  by  virtue  of  his  employment  cannot  bind  his 
client  to  any  liability  for  the  sheriff's  fees  in  question.  (1  Law- 
son's  Rights,  Eemedies,  and  Practice,  §  171,  p.  286.)  This  being 
a  claim  by  a  sheriff  for  keeper's  fees  he  cannot  recover,  never 
having  had  them  taxed  in  either  of  the  original  actions,  and 
never  having  demanded  his  fees  in  advance.  Sections  618  and 
621,  page  196  of  the  Compiled  Statutes,  declare  the  right  of  a 
litigant  to  an  itemized  statement  from  the  officer  of  his  fees  in 
advance,  or,  if  not,  he  shall  only  be  compelled  to  pay  upon  a 
fee  bill  issued  by  the  clerk  for  costs  taxed  prior  to  the  judgment. 
Section  509,  page  194,  contemplated  the  taxing  of  every  sheriff's 
fee  as  a  part  of  the  costs  prior  to  or  at  the  time  of  the  rendition 
of  the  judgment,  and  a  determination  of  the  question  of  the 
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amount  of  the  sheriff's  claim  then  and  there  as  between  himself 
and  the  party  who  has  had  his  official  services  in  the  suit,  and 
when  so  determined  they  become  '^allowed  by  law/'  and  may  be 
properly  obtained  by  the  sheriff  npon  a  fee  bill  afterwards  issued. 
Section  134,  page  636,  and  section  864,  page  874,  expressly  for- 
bid him  having  or  obtaining  or  demanding  fees  by  virtue  of 
express  contracts^  or  in  any  other  manner  than  upon  an  allow- 
ance by  law.  To  the  same  effect,  but  in  different  phraseology^ 
are  section  1098,  page  952  of  the  Compiled  Statutes,  and  also 
section  17,  page  153  of  the  Laws  of  1889.  That  the  word 
"  fees,"  as  used  in  this  statute,  comprehends  all  of  the  expenses 
attending  the  levy,  see  7  Am.  &  Eng.  Enqrcl.  of  Law,  p.  820, 
n.;  Gamp  v.  BaleSf  13  Conn.  9.  And  that  the  sheriff  cannot 
recover  under  these  circumstances,  see  G^eil  v.  Stevejis,  48  Cal» 
590;  Lane  v.  McElkany,  49  Cal.  421;  Bower  v.  Banldn,  61 
Cal.  108. 

Cowan  &  Parker^  for  Bespondent. 

The  unauthorized  acts  of  an  attorney  may  become  binding  on 
the  client  by  ratification.  (1  Lawson's  Rights,  Remedies,  and 
Practice,  §  175,  p.  294.)  The  acts  of  the  attorney  were  rati- 
fied in  this  case  by  the  payment  of  fjUQO  upon  respondent's 
claim,  after  knowledge  of  all  the  facts.  The  respondent  was 
sheriff  of  Jefferson  County,  and  these  two  attachment  suits  were 
pending  in  Lewis  and  Clarke  County;  he  could  not,  therefore, 
make  specific  demands  for  advance  custodian's  costs,  neither 
could  he  have  filed  an  itemized  or  other  statement  of  the  same 
for  taxation  in  the  judgments  obtained,  for  the  reason  that  he 
received  no  notice  of  the  rendition  of  such  judgments.  Respond- 
ent was  liable  on  his  official  bond  for  the  safety  of  this  prop- 
erty, and  committed  no  error  in  refusing  to  surrender  it  to  a 
stranger  sent  out  by  appellants  to  receive  it. 

Blake,  C.  J. — This  action  was  tried  by  the  court  without 
a  jury,  and  the  findings  of  facts  were,  in  substance,  as  follows : 
The  respondent  was  the  sheriff  of  Jefferson  County,  Territory 
of  Montana,  during  the  years  1886  and  1886.  Two  writs  of 
attachment  issued  October  16,  1885,  out  of  the  District  Court 
of  Lewis  and  Clarke  County,  in  two  actions,  then  commenced,. 
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respectively,  by  the  said  appellants,  as  the  plaintiffs,  against  the 
McGregor  Mining  Company,  and  were  forwarded  by  mail  to 
the  respondent  by  their  attorneys,  with  directions  to  this  officer 
to  levy  upon  and  attach  all  the  real  and  personal  property  of 
said  company  in  said  Jefferson  County.  By  these  writs  the 
sheriff  was  commanded  to  attach  and  safely  keep  all  ot  such 
property,  in  one  case  to  answer  the  sum  of  $4,806.99  and  costs, 
and  in  the  other  to  answer  the  sum  of  $2,807  and  costs.  The 
respondent  returned,  October  27,  1886,  to  the  District  Court 
of  Lewis  and  Clarke  County,  said  writs  of  attachment,  whereon 
he  certified  that  certain  property  had  been  levied  upon,  and 
that  the  amount  of  his  tees  under  each  writ  was  $30.46.  The 
respondent  hired,  October  19,  1886,  Edward  Weimer,  at  the 
request  of  the  attorneys  of  the  appellants,  and  placed  him  as 
custodian  in  charge  of  the  attached  property,  and  agreed  to  pay 
him  for  his  services  at  the  rate  of  four  dollars  per  day.  The 
appellants  and  their  attorneys  were  ''aware  from  the  start  ol 
Weimer's  said  employment,  and  of  his  acting  thereunder,^'  a 
period  of  466  days.  The  respondent,  prior  to  December  6, 
1886,  notified  the  parties  of  the  charge  for  the  custodian,  and 
requested  payment  thereof;  but  the  appellants  were  dissatisfied 
therewith,  and  sent,  December  10,  1886,  one  Taylor,  as  their 
agent,  to  take  possession  of  the  property.  The  respondent 
refused  to  relinquish  the  custody  thereof,  and  was  informed  in 
February,  1886,  by  said  attorneys  that  this  matter  "  would  have 
to  be  settled  upon  the  taxation  of  costs  in  the  attachment  suits 
when  the  judgment  was  rendered;  when  upon  presentation  of 
his  claim,  the  court  would  determine  what  keeper's  fees  he  was 

entitled  to  charge Upon  the  proper  order  of  plaintiff, 

McDermott,  drawing  on  the  defendants  herein,  and  the  plaintiffs 
in  said  attachment  suits,  the  said  defendants  on  the  first  day 
of  July,  1886,  paid  to  said  Weimer,  upon  his  claim  for  services, 
the  sum  of  $200;  and  upon  the  twenty-second  day  of  August, 
1886,  the  further  sum  of  $100;  and  that  they  thereafter  refused 
to  further  pay  any  of  said  claim."  Judgment  was  entered  De- 
cember 7, 1886,  in  each  of  said  suits,  in  favor  of  the  respective 
appellants,  and  against  said  company,  for  said  sums  and  costs. 
No  claim  of  fees  or  costs  for  the  expense  of  the  custodian  was 
filed  by  the  respondent  until  he  learned  through  the  newspapers 
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of  the  entry  of  the  judgments^  when  he  sent  by  letter^  postage 
prepaid,  a  copy  of  his  bill  therefor  to  the  clerk  of  the  District 
Coart  of  Lewis  and  Clarke  County,  and  also  to  each  of  the  ap- 
pellants. The  costs  which  were  taxed  did  not  include  any  part 
of  the  amount  in  controversy. 

The  following  were  the  conclusions  of  law:  ^'(1)  That  con- 
sidering the  nature  and  character  of  the  property  attached,  to 
wit,  among  other  things,  machinery  and  fixtures,  it  was  neces- 
sary and  proper  for  the  sheriff,  to  wit,  the  plaintiff,  to  employ 
Weimer,  or  some  other  proper  custodian,  to  take  care  and  pro- 
tect said  property.  (2)  That  the  amount  agreed  to  be  paid 
said  Weimer  for  his  services  per  day  is  reasonable.  (3)  That 
the  plaintiff  has  sent  by  mail,  postage  prepaid,  to  the  clerk  of 
the  proper  court  of  Lewis  and  Clarke  County,  and  to  the  defend- 
ants, a  statement  of  said  claim  for  Weimer's  services ;  .  .  .  • 
that  said  statement  was  received  by  said  clerk,  and  also  by  said 
plaintiffs;  and  that,  unexplained,  it  was  the  duty  of  the  plaint- 
iffi'  attorneys  to  have  filed  said  statement  with  said  clerk  in 
due  form,  in  order  that  the  proper  court  might  take  proper 
action  thereon.  (4)  That  said  attorneys,  as  a  matter  of  law, 
had  iuU  power  and  authority  to  bind  said  clients,  to  wit, 
Murphy  and  Clarke,  by  their  said  action,  touching  the  employ- 
ment by  this  plaintiff  of  said  Weimer  as  custodian.''  Judg- 
ment was  entered  thereon  for  the  respondent.  This  appeal  has 
been  taken  from  the  order  overruling  the  motion  for  a  new  trial. 
We  are  satisfied,  from  an  examination  of  the  evidence,  that  the 
findings  of  the  facts  should  not  be  disturbed,  and  it  is  our  prov- 
ince to  draw  the  legal  deductions. 

The  appellants  deny  the  authority  of  an  attorney,  by  virtue 
of  his  employment,  to  bind  his  clients  for  the  payment  of  the 
services  of  said  Weimer  as  the  custodian.  The  respondent 
asserts  that  this  is  like  any  other  case  of  agency,  and  that  the 
acts  of  the  attorney,  which  are  unauthorized,  can  be  ratified  by 
the  principal.  It  is  shown  by  the  findings  that  the  appellants 
knew  "from  the  start"  of  the  employment  of  Weimer,  and 
made  partial  compensation  therefor,  and  a  discussion  of  these 
points  is  rendered  useless.  We  shall  deal  with  the  action  as  if 
it  were  based  upon  an  agreement  which  had  been  made  by  the 
appellants  and  respondent.    It  has  been  stated  that  the  services- 
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of  Weimer  were  neoessary  for  the  protection  of  the  attached 
property;  that  the  amount  which  was  paid  for  the  same  by  the 
respondent  was  reasonable ;  and  that  a  statement  of  the  costs 
and  fees  embracing  this  item  should  have  been  filed  by  the 
appellants  in  the  proper  court  for  taxation. 

The  sole  question  is  whether^  under  the  statutes  prescribing 
the  duties  and  fees  of  sheriffs^  which  were  in  force  during  the 
aforesaid  times,  this  action  is  prohibited.  Our  attention  has 
not  been  directed  ta  any  law  of  this  nature.  The  respondent 
was  liable  for  the  preservation  of  the  property,  and  had  the 
power  to  appoint  his  agents,  and  could  lawfully  reject  Taylor 
as  a  custodian.  The  appellants  by  this  conduct  recognized  the 
necessity  for  the  services  of  Weimer  or  some  person  in  this  re- 
spect. The  respondent  did  not  live  in  the  county  in  which  the 
judgments  were  entered  against  said  company,  and  had  no  op- 
portunity to  be  heard  in  relation  to  his  compensation  in  the 
District  Court  of  Lewis  and  Clarke  County.  It  was  not  his 
fault  that  the  promise  of  the  attorneys  for  the  appellants  for  the 
settlement  of  this  controversy  at  the  time  of  the  entry  ot  the 
said  judgments  was  not  fulfilled.  The  authorities  are  controlled 
by  statutes  to  such  an  extent  that  we  derive  from  them  slight 
aid,  and  content  ourselves  with  these  references:  Crocker  on 
Sheriffs  [2d  ed.],  §  824;  Smith  on  Sheriffs,  pp.  624-526; 
Mecham  on  Public  Offices,  §  889. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 

affirmed. 

Affirmed. 
Hakwood.  J.,  and  Db  Witt,  J.,  concur. 
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OKBTionkBJ--0<mtiUuUondl  ifUerpretation, -^Qeotion  8,  artiole  viiL  of  the  Ood- 

BtitutioDi  proyiding  that  the  Supreme  Court  "shall  hsye  power  in  its  discretion 

to  issue  and  to  hear  and  determine  writs  of  ...  .  certiorari,  ....  and  snoh 

other  original  and  remedial  writs  as  may  be  necessary  or  proper  to  complete 

exercise  of  its  appellate  jurisdiction,"  cannot  be  construed  to  restrict  this  court 

U    126'  to  the  use  of  a  writ  of  certiorari  in  the  eLordse  of  its  appellate  Jurisdiction 

\2n  521 1  only,  ss  the  clause  *'  necessary  and  proper  to  oompLste  exercise  of  its  appellate 

ir~~  ~]^g'       jurisdiction"  relates  to  "such  other  original  and  remedial  writs,"  and  not  to 

-^^         2081       writs  spedflcally  named. 


( 
■: 
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CovmMST  OF  OotniT.— A  witaew  who  reftuet  to  answer  a  qnesiioii  whieh  is  neither 
zelevant  nor  pertinent  to  the  matter  in  iaane  before  the  eonrt  is  not  poniihable 
for  contempt  in  persisting  in  such  refusal. 

flaxB.— Petitioner  published  an  article  purporting  to  giye  the  statements  of  a  third 
person  in  reference  to  prejudice  existing  against  the  contestants  of  a  will,  in 
Bubstanoejas  follows :  "  An  old  Montanian,  who  is  familiar  with  the  Davis  WtU 
Case  ....  said:  *  Prejudice?  Why,  of  eourse,  there's  prejudice.  The  money 
inTolyed  in  this  case  has  turned  the  head  of  every  man  ....  in  Silver  Bow 
County.  Bepublioans  and  Democrats  ....  stood  together  for  the  re-elec- 
tion of  Judge  McHatton  solely  because  they  knew  that  he  could  never  be  won 

over  to  any  other  view  of  the  will  than  tiie  Butte  view there  is  mon^ 

enough  in  this  business  to  corrupt  every  corruptible  man  in  the  State,  and  it 
has  caused  a  deadly  bias  in  the  minds  of  some  men  who  could  not  be  bought 
with  money  at  alL  .  .  .  .  Nothing  like  a  fair  trial  can  be  had  in  Silver  Bow 
County,  as  neither  a  judge  nor  a  jury  could  be  obtained  there  tiiat  would  render 

a  decision  in  accordance  with  the  evidence Unless  a  change  of  venue  is 

granted,  the  jig  is  up  for  the  contestants  of  the  vrill.'"  Beld,  not  a  contempt 
of  the  court,  where  tiie  contest  of  the  will  was  pending.  ( Territory  v.  Murray, 
7  Mont.  251,  distinguished.) 

Original  proceeding.  Application  for  a  writ  of  habeas  corpus 
bj  James  A.  MacKnight,  imprisoned  for  contempt  by  the  Dis- 
trict Court  of  the  Second  Judicial  District,  Silver  Bow  County, 
McHatton,  J. 

ER>ert  D.  Weed,  for  Petitioner. 

The  judge  of  the  District  Court  of  Silver  Bow  County  caused 
an  attachment  to  issue  out  of  that  court,  requiring  petitioner  to 
show  cause  why  he  should  not  be  punish^  for  contempt  for 
publishing  the  article  in  question.  (See  opinion  of  the  court.) 
In  obedience  to  this  attachment  the  defendant  appeared  in  that 
court.  Counsel  was  appointed  by  the  court  to  represent  the 
State  in  the  proceeding  against  petitioner,  and  among  other 
witnesses  called  by  the  State  was  the  petitioner  here,  who  was 
there  the  defendant  in  the  contempt  proceeding.  While  being 
examined  by  the  State  as  a  witness  on  behalf  of  the  State,  he 
was  asked  to  disclose  the  name  of  the  person  who  made  the 
remarks  embodied  in  the  publication.  Petitioner  declined  to 
answer  the  question,  upon  the  ground  that  it  was  not  pertinent 
to  the  issue;  that  it  was  immaterial  and  irrelevant;  and  that  he 
could  not  be  compelled  to  be  a  witness  against  himself  in  a 
criminal  proceeding.  A  proceeding  in  contempt  is  in  the  natuie 
of  a  criminal  trial.  Contempt  is  disorderly,  contemptuous,  in- 
solent language  or  behavior  in  the  presence  of  the  court,  tend- 
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iog  to  disturb  its  prooeedings,  or  impair  the  respect  due  to  it» 
authority^  a  disobedience  to  the  rules  or  orders  of  the  tribunal 
tohich  interferes  wUh  the  administration  of  justice,  (3  Am.  &  Eng» 
Encycl.ofLaw,777;  Anderson's  Law  Diet.;  Bouvier  Law  Diet.; 
Comp.  Stats.  Mont.  p.  210,  §  684,  first  div.)  There  is  one 
supreme  test  of  publications  charged  to  be  contemptuous.  Do 
thej  tend  to  interrupt  the  orderly  proceedings  of  the  court,  and 
the  administration  of  j  ustice  ?  If  not,  they  cannot  be  considered 
as  contempts  of  court.  {DuTiham  v.  Staie,  6  Iowa,  245;  £& 
parte  Steinman,  95  Pa.  St.  220;  40  Am.  Rep.  637.)  The  pe- 
titioner offered  to  the  court  his  explanation  and  apology  for  the 
article,  stating  under  oath  that  said  article  was  published  in 
good  faith,  and  with  no  intention  of  reflecting  upon  the  honor 
or  integrity  of  the  court.  In  such  case,  if  the  defendant  declares 
that  nothing  improper  was  intended,  and  that  he  acted  in  good 
faith,  and  the  language  itself  is  reasonably  susceptible  of  the 
construction  which  is  claimed  for  it,  then  his  excuse  and  expla- 
nation is  sufficient,  and  he  should  be  purged  of  the  contempt 
charged.  The  authorities  hold  that  the  question  is  largely  one 
of  quo  animo.  (People  v.  Few,  2  Johns.  290;  Piatt  v.  St.  Claire 
Wright,  532;  State  v.  Ihimbtdl,  4  N.  J.  L.  139;  ^  parte 
Woodrujff,  4  Pike,  630;  Oark  v.  Blakesly,  1  Scott  N.  R.  393; 
Spink  V.  FranciSy  19  Fed.  Rep.  678;  Ex  parte  Beebees,  2  Wall. 
Jr.  127 ;  In  re  WooUey,  1 1  Bush,  109, 1 10.)  The  petitioner  in  re- 
fusing to  answer  the  question  merely  availed  himself  of  the  con- 
stitutional privilege  of  refusing  to  be  a  witness  against  himself. 
This  constitutional  privilege  was  not  waived,  nor  could  it  be 
waived  by  answering  certain  other  questions  propounded  at  the 
same  time.  (Rapalje  on  Contempt,  p.  104 ;  Higdon  v.  Heard^ 
14  6a.  255.)  Petitioner  was  testifying  on  his  own  behalf,  but 
had  been  called  as  a  witness  for  the  State.  If  any  contempt 
had  been  committed  it  was  in  the  publication  of  the  article,  and 
the  court  had  no  authority  to  inquire  as  to  the  name  of  peti- 
tioner's informant.  (jEr  parte  Zeehandelaar^  71  Cal.  238 ;  Fix 
part£  Rawe,  7  Cal.  179;  Ex  parte  Fisk,  113  U.  S.  718;  Fbs 
parte  PerkinSy  29  Fed.  Rep.  908;  Holman  v.  Mayor  etc.  34  Tex. 
668;  PeopU  v.  Oassels,  5  Hill,  164;  People  v.  HacJcley,  24 
N.  Y,  78;  Townsend  on  Slander  and  Libel,  407;  Ex  parte 
Cohen,  6  Cal.  318 ;  Wharton's  Criminal  Pleading  and  Practice^ 
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§  969;  Ex  parU  Beck,  3  Blatchf.  113;  MaUar  of  Morton,  10 
Mich.  208;  Matter  of  Hall,  10  Mich.  210;  1  Thompson  on 
Trials,  §  150 ;  In  re  WooUey,  11  Bush,  109.)  The  power  of  the 
coart  to  punish  for  an  alleged  contempt  of  its  authority,  though 
undoubted,  is  in  its  nature  arbitrary,  and  its  exercise  is  not  to  be 
upheld,  except  under  the  circumstances  and  in  the  manner  pro- 
vided by  law.  {BcUchdder  v.  Moore,  42  Cal.  413,  414;  People 
V.  aNeU,  47  Cal.  109;  People  v.  Jacobs,  66  N.  Y.  9;  Owe  of 
Hummell,  9  Watts,  430 ;  Hawes  on  Jurisdiction,  §  223.)  It 
is  a  power  which  has  its  justification  in  necessity  alone,  and 
should  rarely  be  exercised,  and  never  but  in  those  cases  where 
the  necessity  is  plain  and  evident  (Starkie  on  Slander  and 
Libel,  p.  802,  and  cases  cited.) 

Thompson  Campbell,  amicus  curiae. 

Habwood,  J.  —  By  return  made  to  the  writ  of  habeas  corpus, 
and  the  writ  of  certiorari  issued  in  aid  thereof,  it  appears  that 
the  prisoner  was  adjudged,  by  the  District  Court  of  the  Second 
Judicial  District,  guilty  of  having  committed  a  contempt  of 
that  court,  and  was  therefore  committed  to  jail.  The  facts  and 
proceedings  whereby  the  judgment  and  order  of  commitment 
was  made  appear  by  the  returns  as  follows :  A  certain  news- 
paper, known  as  the  Helena  Daily  Journal,  printed  and  pub- 
lished at  the  city  of  Helena,  and  of  general  circulation,  contained 
in  its  issue  of  July  7, 1891,  among  other  items,  the  following : — 

WHY  there's  prejudice. 

''An  old  Montanian,  who  is  very  familiar  with  all  the  ins 
and  outs  of  the  Davis  Will  Case,  was  discussing  yesterday  the 
subject  of  the  change  of  venue,  asked  in  this  celebrated  case, 
when  he  said :  'Prejudice?  Why,  of  course,  there's  prejudice. 
The  money  involved  in  this  case  has  turned  the  head  of  every 
man,  woman,  and  child  in  Silver  Bow  County.  Bepublicans 
and  Democrats  are  sworn  allies  and  friends  in  all  that  pertains 
to  keeping  the  estate  in  the  hands  ot  the  Butte  parties,  and  they 
stood  together  for  the  re-election  ot  Judge  McHatton  solely 
because  they  knew  that  he  could  never  be  won  over  to  any 
other  view  of  the  will  than  the  Butte  view.  This  was  why  no 
£epublican  nomination  was  made,  and  why  McHatton  was  so 
Toi-  XI.— 9. 
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readily  adopted  as  the  candidate  and  elected  by  so  pleasing  a 
Yote.  I  tell  you  there  is  money  enough  in  this  business  to  cor- 
rupt every  corruptible  man  in  the  State,  and  it  has  caused  a 
deadly  bias  in  the  minds  of  some  men  who  could  not  be  bought 
with  money  at  all.  There  are  not  more  than  one  or  two  cases 
to-day  before  the  courts  of  this  country  in  which  the  stake 
involved  is  so  great.  Nothing  like  a  fair  trial  can  ever  be  had 
in  Silver  Bow  County,  as  neither  a  judge  nor  a  jury  could  be 
obtained  there  that  would  render  a  decision  in  accordance  with 
the  evidence.  Therefore,  unless  a  change  of  venue  is  granted, 
the  jig  is  up  for  the  contestants  of  the  will.'  This  gentleman  is 
a  Republican  who  travels  a  good  deal  about  the  State,  but  a 
Democrat  beside  him,  who  has  been  a  good  deal  in  Silver  Bow 
County,  said  he  had  to  admit  the  truth  of  the  stricture." 

On  the  ninth  day  of  July,  1891,  Hon.  John  J.  McHatton, 
judge  of  department  1  of  said  court,  made  and  filed  in  his  court 
an  affidavit  setting  forth  that  an  action  or  proceeding  for  the 
probate  of  an  alleged  will  of  Andrew  J.  Davis,  deceased,  was 
pending  in  said  court;  that  such  case  or  proceeding  was  gener- 
ally known  as  the  Davis  WUl  Case;  that  said  MacKnight  and 
other  persons  named  in  the  affidavit  were  the  editors  and  pub- 
lishers of  said  newspaper,  and  published  the  matter  recited; 
and  that  ''said  publication  has  come  under  the  observation  of 
the  judge  of  said  court,  and  the  charges  therein  made  are  fidse 
and  contemptuous.'^ 

Upon  the  filing  of  the  affidavit,  said  court  issued  an  attach- 
ment for  the  persons  charged  with  commission  of  contempt  by 
said  publication.  In  the  proceedings  which  were  afterwards 
had  before  said  court,  in  the  matter  of  this  all^d  contempt, 
the  petitioner,  MacKnight,  appeared  to  show  cause  why  he 
should  not  be  punished  for  contempt  as  charged;  and  answered, 
admitting  that  he  was  the  managing  editor  of  said  newspaper 
at  the  time  of  said  publication;  admitted  that  he  alone  wrote 
and  caused  to  be  published  in  said  newspaper  the  matter  re- 
cited ;  but  denied  that  the  same  was  a  contemptuous  act  towards 
said  court,  or  the  judge  thereof,  or  was  so  intended  by  the 
author  and  publisher  thereof. 

Then  followed  an  inquiry  before  said  court,  wherein  said 
MacKnight,  under  oath,  explained  to  the  court  where  and 
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ander  what  circamstances  he  heard  the  comments,  which  were 
recited  in  the  publication.  He  stated,  in  effect,  that  afc  the  time 
he  wrote  and  published  said  comments  a  proceeding  for  an 
order  for  a  change  of  the  place  of  trial  of  the  contest  of  said 
allied  will,  in  said  Davis  Will  Case,  was  being  heard  upon 
appeal  by  the  Supreme  Court  of  this  State;  that  he  had  heard 
much  comment  by  various  persons,  at  different  hotels,  upon 
the  streets,  and  about  the  court-house  in  the  city  of  Helena, 
in  relation  to  said  application  for  a  change  of  venue,  which 
expressions,  uttered  by  several  persons,  were  put  together,  and 
made  up  the  matter  published ;  that  said  matter  was  published 
in  a  column  which  purported  by  its  heading  to  contain  street 
gossip  and  incidents  of  interest. 

At  this  point  the  inquiry  was  directed  to  the  ascertainment 
of  the  names  of  the  persons  who  had  made  the  comments 
mentioned. 

In  answer  to  questions  calling  for  the  names  of  such  persons, 
the  witness  said:  .^' There  were  individuals  that  made  some  of 
the  comments  in  the  article  whose  names  I  cannot  possibly 
r  recall,  but  it  was  in  private  conversation.^'  In  only  one  case 
could  the  witness  recall  the  person  who  stated  what  constituted 
a  portion  of  the  comment  published,  namely,  that  which  related 
to  the  political  situation  in  Silver  Bow  County  at  the  time  of 
the  last  election.  The  witness  said :  "As  a  matter  of  fact,  the 
gentleman  who  made  those  remarks  did  not  wish  them  printed. 
He  had  no  feeling  or  interest  in  the  Davis  Will  Case.  I  gave 
him  my  word  that  I  would  not  in  any  way  disclose  his  name, 
and  wrote  the  paragraph  several  days  after  the  conversation.'' 
The  name  of  the  person  in  question  was  demanded  by  the  court 
under  peril  of  commitment  for  contempt  if  the  witness  refused 
to  disclose  it;  but  the  witness  declined  to  state  the  name  of  such 
individual  without  his  permission.  A  continuance  was  then 
had  to  give  the  witness  an  opportunity  to  consult  said  person, 
and  find  whether  it  would  be  agreeable  to  have  his  name  men- 
tioned to  the  court  in  this  proceeding.  On  resuming  the  hear- 
ing, the  witness  stated  that  the  individual  in  question,  whose 
comments  had  been  thus  taken  by  the  witness  and  published, 
would  not  consent  to  have  his  name  given  to  the  court,  and  the 
witness  declined  to  disclose  it;  whereupon  the  court  adjudged 
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the  witness  guilty  of  contempt  for  refusing  to  disclose  the^name 
of  the  person  demanded,  and  refused  to  pass  upon  the  original 
change  of  contempt  in  said  proceeding,  and  refused  to  hear  coun- 
sel for  prisoner  upon  the  question  as  to  whether  in  law  any  con- 
tempt had  been  committed,  and  ordered  the  prisoner  committed 
to  jail.  It  is  this  imprisonment  which  the  prisoner  insists  is 
illegal. 

Upon  the  hearing  before  this  court,  counsel  who  appeared  in 
the  court  below,  as  amicus  curioe  in  the  proceedings,  also  ap- 
peared here,  and  raised  the  point  that  this  court  has  no  jurisdic- 
tion to  bring  up  for  review  by  writ  of  certiorari  the  proceedings 
of  the  lower  court  in  the  matter  in  question.  In  support  of 
this  position,  he  cites  that  clause  of  section  3,  article  viii.  of  the 
Constitution,  which  provides  that  the  Supreme  Court  ''shall 
have  power,  in  its  discretion,  to  issue  and  to  hear  and  determine 
writs  of  habeas  corpus,  mandamus,  quo  warranto^  certiorari,  pro- 
hibition, and  injunction,  and  such  other  original  and  remedial 
writs  as  may  be  necessary  or  proper  to  complete  exercise  of  its 
appellate  jurisdiction.'^  Counsel  contends  that  the  writ  of 
oeiiiorarij  and  others  named  in  said  clause,  can  only  be  issued 
by  this  court  when  the  same  are  necessary  or  proper  in  the  exer- 
cise of  its  appellate  jurisdiction,  and  therefore  the  issuance  of 
the  writ  o{  certiorari  in  this  case  was  irregular,  because  it  was  not 
in  aid  of  the  appellate  jurisdiction  of  this  court.  His  position 
is  that  the  latter  words  of  said  clause  relate  to  the  writs  specific- 
ally  mentioned,  and  restrict  this  court  to  the  use  of  said  writs, 
in  the  exercise  of  its  appellate  jurisdiction  only. 

The  case  at  bar  presents  a  striking  illustration  of  the  error 
involved  in  such  a  construction  of  said  clause  of  the  Constitu- 
tion as  is  contended  for  by  counsel.  It  is  clear  that  this  court 
is  given  power  to  issue,  hear,  and  determine  all  of  the  writs 
mentioned,  among  others  the  writ  of  habeas  corpus.  That  is 
conceded  by  all,  but  the  contention  is  that  this  court  can  issue, 
hear,  and  determine  said  writs  only  in  the  exercise  of  its  appel- 
late jurisdiction.  Now,  how  would  the  writ  of  habeas  corpus 
be  ordinarily  used  by  the  Supreme  Court  in  the  exercise  of  its 
appellate  jurisdiction  f  So  the  writ  of  certiorari  is  among  the 
writs  which  this  court  is  expressly  authorized  to  issue,  hear^ 
and  determine.    Tet  that  writ  is  peculiarly  inapplicable  to  use 
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in  aid  of  appellate  jurisdiction ;  and,  indeed,  cannot  be  lawfully 
issued  in  cases  where  error  may  be  reached  by  appeal.  (Code 
Civ.  Proc.  §  655.)  Is  it  to  be  presumed  that  the  framers  of 
the  Constitution  placed  within  the  jurisdiction  of  this  court 
these  writs,  the  use  and  eflFect  of  which,  in  the  actual  adminis- 
tration of  law,  is  60  well  defined,  and  some  of  which  are  in  no 
way  adapted  to,  or  used  in,  the  exercise  of  appellate  jurisdiction^ 
and  then  restricted  the  use  of  said  writs  by  this  court  simply  to 
the  aid  of  its  appellate  jurisdiction?  We  think  not.  The  clause 
carries  no  such  purport  with  it.  The  writs  named  are  defined 
in  law;  and  their  use  in  the  administration  of  justice  is  fixed 
by  long  usage  and  well-settled  principles. 

It  is  provided  in  the  Constitution  that  this  oourt  shall  have 
power  '^to  issue  and  to  hear  and  determine^'  said  writs,  which 
are  known  and  certain  implements  of  courts.  Their  office  being 
known,  the  framers  of  the  Constitution  understood  exactly  what 
jurisdiction  was  being  granted  by  placing  them  within  the  power 
of  the  court  to  issue,  hear,  and  determine.  In  that  there  was  no 
uncertain  grant  of  jurisdiction.  But  the  Constitution  does  not 
stop  there.  It  adds :  "  And  such  other  original  and  remedial 
writs  as  may  be  neoe^ary  or  proper  to  complete  exercise  of  its 
appellate  jurisdiction."  These  other  original  or  remedial  writs 
are  restricted  to  the  exercise  of  appellate  jurisdiction.  Why? 
Because  otherwise  this  grant  of  jurisdiction  to  frame,  issue, 
hear,  and  determine  new  writs,  heretofore  unknown  in  the 
administration  of  justice,  would  have  been  the  granting  of  an 
unknown,  unlimited,  and  undefined  power;  therefore  such  other 
writs  were  limited  to  the  exercise  of  appellate  jurisdiction. 

To  further  indicate  the  use  which  it  was  intended  would  be 
made  of  the  writ  of  certiorari,  the  same  section  of  the  Consti- 
tution provides  that  "each  of  the  justices  of  the  Supreme  Court 
may  issue  and  hear  and  determine  writs  of  certiorari  in  proceed- 
ings for  contempt  in  the  District  Court." 

The  jurisdictional  question  raised  by  counsel  is  not  sustained. 

Returning  to  the  consideration  of  the  merits  of  the  proceed- 
ings under  review,  we  find  counsel  for  the  prisoner  challenging 
the  legality  of  the  imprisonment  by  two  propositions. 

Fird.  That  if  a  contempt  was  committed  by  such  publica- 
tion, as  charged,  then  the  contempt  was  committed  by  that  act; 
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• 
and  relevant  inquiry  ceased  when  it  was  ascertained  who  wa» 

the  author  and  publisher;  that  the  prisoner  admitted  the  writ- 
ing and  publishing  of  the  comments  as  charged,  and  any  inquiry 
beyond  that  was  irrelevant  and  illegal ;  that  refusal  to  answer 
such  irrelevant  question  was  a  legal  right  of  witness,  and  com- 
mitment for  such  refusal  was  unlawful. 

Secondly,  That  in  the  main  proceedings  the  matter  charged, 
to  wit,  the  writing  and  publishing  of  the  matter  set  forth,  did 
not  in  law  amount  to  a  contempt  of  court,  and  therefore  the 
court  was  proceeding  without  jurisdiction,  and  all  questions 
pertaining  to  the  matter  in  such  proceeding  were  irrelevant  and 
unauthorized,  and  the  witness  had  a  legal  right  to  respectfully 
decline  to  answer  any  or  all  questions  in  a  case  where  the  court 
was  without  jurisdiction. 

We  are  of  the  opinion  that  in  this  case  the  law  fully  sustains 
both  propositions  in  favor  of  the  prisoner.  As  to  the  first 
proposition,  the  record  shows  that  the  prisoner  appeared  before 
the  court,  and  admitted  every  fact  charged  as  constituting  the 
contempt. 

What  fact  there  was  in  the  charge  not  admitted,  or  what  rele- 
vancy there  was  in  the  questions  which  the  prisoner  refused  to 
answer,  the  counsel  who  acted  as  amicus  cwrim  was  unable  to 
explain,  and  we  have  been  unable  to  ascertain.  It  is  provided 
in  sections  659  and  660  of  the  Code  of  Civil  Procedure,  that 
witnesses  shall  answer  questions  legal  and  pertineni  to  the  matter 
in  issue.  They  are  not  bound  to  answer  questions  irrelevant  to 
the  issue.    {Ex  parte  Zeehanddaar,  71  Cal.  238.) 

After  the  prisoner  had  admitted  the  facts  set  forth  in  the 
charge  as  constituting  a  contempt,  if,  then,  an  inquiry  as  to 
&cts  outside  of  that  charge  was  necessary  to  establish  contempt, 
it  follows  that  no  contempt  was  charged  in  the  proceeding. 

But  suppose  the  prisoner  had  answered  the  question  put  to 
him,  and  said  that  A  made  the  remarks  about  the  ^'political 
situation  in  Silver  Bow  County,*'  Would  the  offense  charged, 
to  wit,  the  publication  of  said  remarks,  have  been  any  more 
certain,  or  would  the  gravity  of  the  offense  been  any  greater  or 
less,  than  it  would  have  been  if  B  had  made  those  remarks? 
Suppose,  again,  the  prisoner  had  answered  that  A  made  the 
remarks,  and  A  had  been  called  and  questioned,  and  said  that 
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he  got  the  idea  from  B;  and  B  had  been  sent  for^  and  testified 
that  he  got  the  matter  from  C^  and  so  on  od  infinitum;  how 
much  would  this  have  added  to  or  subtracted  from  the  offense 
charged  against  MacKnight,  and  the  punishment  due  therefor? 
It  is  not  unlikely  comments  were  made  in  reference  to  the  ap- 
plication for  change  of  venue^  mentioned  in  the  article.  Parties 
on  one  side  of  the  motion  were  insisting  that  the  people  of  Silver 
Bow  County,  for  various  reasons^  had  become  biased  or  prepos- 
sessed with  one  view  of  the  contest.  It  was  also  suggested, 
and  attempted  to  be  shown,  that  the  judge  of  the  lower  court 
was  biased  and  prejudiced.  The  motion  was  brought  before 
the  Supreme  Court  on  appeal,  and  these  propositions  as  to  bias 
and  prejudice  were  uttered^  published,  commented  upon,  and 
considered.  Now,  are  the  parties  who  entertained  and  ex- 
pressed the  views  that  bias  and  prejudice  existed  in  peril  of  the 
jail  of  Silver  Bow  County? 

The  main  charge  preferred  against  the  prisoner  is  not  within 
the  acts  defined  by  statute  as  contempts,  nor  is  it  within  the 
general  definitions  of  that  offense,  as  found  in  the  authorities 
upon  this  subject.  The  principal  ingredient  of  the  definition  of 
'' contempt "  is  disregard  of  the  authority  of  the  court  It  is  pro- 
vided in  our  statute  that  certain  acts  or  omissions  described  '^are 
contempt  of  the  authority  of  the  court:  Mrst.  Disorderly,  con- 
temptuous, or  insolent  behavior  towards  the  judge  while  holdii^ 
court,  tending  to  interrupt  the  due  course  oi  a  trial  or  other  ju- 
dicial proceeding.  Second,  A  breach  of  peace,  boisterous  con- 
duct, or  violent  disturbance,  tending  to  interrupt  the  due  course  of 
the  trial  or  other  judicial  proceeding/'    (Code  Civ.  Proc.  §  584.) 

Definitions  taken  from  works  of  authority  are  as  follows: — 

'^  A  wilful  disregard  or  disobedience  of  a  public  authority.'' 
(Bouvier's  Law  Diet.) 

'' Disrespect;  wilful  disregard  of  the  authority  of  a  court  or 
l^islature."    (Anderson's  Law  Diet.) 

^^  Contempt  is  disorderly  or  insolent  language  or  behavior  in 
the  presence  of  a  legislature  or  judicial  body,  tending  to  dis- 
turb its  proceedings,  or  impair  the  respect  due  to  its  authority ; 
or  a  disobedience  to  the  rules  or  orders  of  such  a  body,  which 
interferes  with  the  due  administration  of  law."  (3  Am.  &  £ng. 
EncycL  of  Law,  777.) 
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Mr.  Bishop^  in  his  work  on  Criminal  Law,  introduces  this 
subject  with  the  following  declaration:  ''No  court  of  justice 
could  accomplish  the  objects  of  its  existence  unless  it  could  in 
some  way  preserve  order  and  enforce  its  mandates  and  decrees. 
The  common  method  of  doing  these  things  is  by  process  of  con- 
tempt.''   (2  Bishop  on  Criminal  Law,  §  243.) 

Counsel  cites,  in  support  of  the  proceedings,  the  law  as  laid 
down  by  Blackstone.  This  eminent  commentator  on  the  laws 
of  England  gave  his  works  to  the  world  many  years  before  the 
adoption  of  the  Constitution  of  the  United  States,  and  at  a 
time  when  a  censorship  of  the  press  was  thought  to  be  a  proper 
office  of  government.  It  is  well  known  that  in  his  time  the 
English  courts  assumed  a  much  wider  scope  on  the  subject  of 
applying  the  process  of  contempt  to  restrict  the  freedom  of 
speech  and  publication  than  in  more  recent  times.  And  yet 
this  proceeding  cannot  be  supported  by  citations  from  Blackstone, 
without  culling  from  his  text  the  most  general  observations.  The 
case  of  TerrUory  v.  Mwrray^  7  Mont.  251,  is  cited  in  support  of 
this  proceeding.  That  case,  we  think,  has  no  application  to  the 
case  at  bar.  The  offender  in  that  case  was  a  suitor  before  the 
court  It  appears  that  he  concocted  a  scheme,  and  invented 
a  fictitious  set  of  facts,  in  relation  to  the  very  case  under  adjudi- 
cation, in  which  he  was  a  party.  He  caused  to  be  telegraphed 
a  statement  of  the  fictitious  and  alleged  events,  which  he  had 
conjured  into  apparent  existence,  and  caused  the  same  to  be 
published  so  as  to  get  it  communicated  to  the  attention  of  the 
court ;  and  it  was  clear  that  he  did  all  this  to  cause  an  impres- 
sion upon  the  mind  of  the  court  which  he  thought  would  work 
to  his  benefit  in  the  litigation  wherein  he  was  interested.  That 
case,  it  seems  to  us,  ought  not  to  have  misled  eitlier  court  or 
counsel  in  the  case  at  bar.  The  publication  in  the  Murray  Case^ 
supra,  was  put  out  of  consideration,  the  court  observing  that 
the  offender  had  used  the  press  to  communicate  to  the  court  the 
fictitious  matter  which  he  had  concocted,  and  which  he  hoped 
would  have  an  influence.  The  court  passed  by  the  publisher, 
and  turned  its  attention  to  the  offending  suitor.  A  review  of 
authorities  shows  clearly  that  a  suitor  is  held  to  a  stricter  ao 
countability  for  his  conduct  than  parties  in  no  way  connected 
with  the  litigation. 
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It  is  not  to  be  understood  that  this  court  approves  the  pro- 
priety of  publishing  comments  of  the  nature  contained  in  the 
article  in  question.  We  are  passing  upon  a  question  of  law,  as 
between  the  rights  of  a  citizen  and  the  power  of  a  court  to 
summarily  imprison  upon  a  charge  of  contempt.  It  is  from 
this  point  of  view  that  we  are  considering  the  publication^  and 
the  proposition  to  punish  therefor.  The  article  in  question 
contains  expressions  concerning  a  state  of  influence  and  feeling. 
As  before  observed,  the  object  of  the  power  to. punish  by 
process  of  contempt  is  to  enforce  obedience  and  respect  to  the 
authority  of  the  court.  For  this  purpose  the  power  is  given, 
and  to  this  purpose  the  power  is  limited.  It  is  not  to  enforce 
sentimental  respect.  That  must  be  gained, by  other  means,  and 
will  flow  ungrudgingly  from  a  generous  and  law-abiding  people 
to  that  court  where  law  and  justice  is  administered  with  able, 
fearless,  and  impartial  fidelity.  The  power  to  punish  for  con- 
tempt being  given  to  preserve  proper  order  within  the  precincts 
of  the  court;  to  silence  and  remove  those  disturbing  elements 
which  interfere  with  or  interrupt  the  due  and  orderly  progress 
of  judicial  business ;  to  disarm  and  punish  disobedience  or  resist- 
ance of  the  lawful  authority  of  the  court, — we  scan  the  acts 
charged  and  admitted  in  the  case  at  bar,  to  see  wherein  they  run 
counter  to  this  authority  of  the  court.  It  is  clear  that  the  pub- 
lication of  the  views  expressed  as  to  bias  in  no  way  interrupts 
the  orderly  progress  of  the  said  court  in  its  adjudications;  at 
least,  no  such  efiect  had  been  suggested,  and  it  does  not  appear 
in  the  nature  of  the  comments.  The  authority  of  the  court  is 
bowed  to  with  unhesitating  submission,  even  by  the  party  bold 
enough  to  publish  the  comments  in  question.  Sometimes  courts 
have  interposed  to  prevent  publication  of  matter  in  reference  to 
the  merits  of  cases  pending,  and  which  seems  to  have  a  preju- 
dicial influence  thereon.  But  in  the  case  at  bar  nothing  was 
said  in  relation  to  the  merits  of  the  case,  or  the  litigants,  tending 
to  prejudice.  We  do  not  understand  that  the  suggestion  that 
the  judge  of  a  certain  court,  or  the  people  of  a  certain  place, 
are  biased  in  their  view  of  a  certain  case  in  litigation,  would 
make  them  biased  or  more  biased.  Conceding  that  would 
be  near  conceding  the  charge  of  bias  already.  If  the  assertion 
that  there  is  a  bias  subjects  to  punishment  for  contempt,  then 
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how  would  those  who  make  application  for  a  change  of  venae 
on  that  ground^  and  those  who  asserted  bias  and  the  facts  which 
support  the  assertion^  escape?  Such  is  not  the  law,  because 
that  character  of  assertion  does  not  interfere  with  the  authority 
of  the  court.  It  follows^  then^  that  thb  character  of  assertion 
stands  in  that  broad  field  covered  by  constitutional  sanction  of 
the  freedom  of  speech  and  press.  What  was  the  purpose  of 
this  constitutional  guaranty?  Was  it  to  grant  freedom  to  ordi- 
nary speech  and  publication  which  could  excite  the  resentment 
of  no  one?  If  that  was  the  purpose^  then  it  would  be  as  need- 
ful to  put  into  the  Constitution  a  provision  that  people  may 
freely  walk  the  streets  quietly  and  peaceably.  The  history  of 
the  struggle  for  supremacy  of  certain  principles  and  ideas  shows 
the  purpose  of  the  law^  when  such  principles  or  ideas  are 
clothed  with  that  force  and  dignity,  and  inscribed  upon  our 
Constitution  or  statute.  And  so  the  history  of  the  struggle  for 
the  establishment  of  the  principle  of  freedom  of  speech  and 
press  shows  that  it  was  not  ordinary  talk  and  publication,  which 
was  to  be  disenthralled  from  censorship,  suppression,  and  pun- 
ishment. It  was  in  a  large  degree  a  species  of  talk  and  publi- 
cation which  had  been  found  distasteful  to  governmental  powers 
and  agencies. 

The  people  of  this  State  did  not  omit  that  guaranty  of  free- 
dom of  speech  and  publication  from  their  constitution,  with  the 
ordinary  responsibility  attached  to  the  misuse  thereof.  (Art. 
iii.  §  10.) 

It  is  ordered  that  the  prisoner  be  discharged. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


MALOY,  Respondent,  v.  BERKIN,  Appellant. 

[ Argaed  June  22, 1891.    Decided  Augost  SI,  1891.  ] 

Equitt—  VanoeUation  of  deed-^ Pleading.  —It  is  not  neoesBuy  for  a  party  seekiiig 
the  canoellatioo  of  a  deed  upon  the  ground  of  inadequacy  of  consideration,  and 
fraud  and  deceit  in  its  procurement,  to  show,  as  a  condition  precedent  to  com- 
mencing the  action,  that  he  has  tendered  back  the  consideration  received,  and 
an  offer  in  his  complaint  to  restore  the  same  is  sufficient. 
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CoxBPiBAOT— JPVaiMl'—  Proof. — In  an  action  for  the  oanoellation  of  %  deed  the  com- 
plaint alleged  a  conspiracy  between  the  defendant  and  one  L.,  whereby  L.  was 
to  aid  the  defendant  in  proooring  the  deed  for  an  inadequate  consideration. 
There  were  admissions  in  the  answer  to  the  effect  that  the  defendant  had  gone 
to  where  the  plaintiff  was  on  receiving  information  from  L.  that  he  could  pur- 
chase the  property,  and  upon  arriving  there  had  L.  bring  plaintiff  to  him  as  a 
matter  of  convenience.  It  appeared  in  evidence  that  L.  had  invited  plaintiff  to 
his  house,  ostensibly  for  a  visit,  and  upon  entering  seemed  surprised  at  seeing 
defendant  there  and  introduced  him  to  plaintiff;  that  defendant  after  learning 
that  plaintiff  and  L.  had  formed  a  prospecting  partnership,  desired  to  enter 
into  it;  that  L.,  after  speaking  privately  with  plaintifi;  mentioned  the  mine  and 
the  interest  he  had  bought  from  plaintiff;  that  defendant  then  offered  to  buy 
the  interest  f^om  L.  and  also  plaintiff's  remaining  interest  for  one  thousand 
dollars  each,  which  was  accepted  by  L.  after  plaintiff  had  said  that  whatever  L. 
did  was  satisfactory.  Held,  that  such  facts  tended  to  prove  the  co-operation  of 
L.  with  defendant,  and  laid  an  ample  foundation  for  the  introduction  of  evidence 
relating  to  the  conduct  of  L.  prior  to  the  time  of  executing  the  deed  to  defend- 
ant whereby  he  procured  fVom  plaintiff,  while  intoxicated,  a  deed  to  a  one-fourth 
interest  in  the  mine.  Held,  also,  that  such  facts,  coupled  with  evidence  that 
defendant  had  told  L.,  prior  to  obtaining  plaintiffs  interest,  to  buy  such  inter- 
est for  him  for  four  or  five  hundred  dollars  if  he  could,  were  sufficient  to  sup- 
port a  finding  that  the  defendant  and  L.  conspired  to  obtain  plaintiff's  interest 
far  below  its  vslne,  the  Jury  having  found  that  the  mine  was  worth  forty  thou- 
sand dollars. 

ISyidkxoe— Market  value.— A,  finding  that  a  mine  is  worth  forty  thousand  dollars 
is  supported  by  proof  that  the  mine  was  developed  to  such  an  extent  as  to  have 
produced  valuable  paying  ores,  and  that  a  one-eighth  interest  had  been  recently 
sold  for  five  thousand  three  hundred  dollars  and  a  one-fourth  interest  for  ten 
thousand  dollars,  and  that  contracts  had  been  made  for  the  purchase  of  other 
interests  at  proportionate  sums.  {Montana  By,  Co,  v.  Warren,  6  Mont.  276, 
dted.) 

Equitt —  OanceUation  of  deed — Fraud — Inadequacy  of  connderaHon — Evidence* 
—In  the  case  at  bar  it  appeared  from  the  evidence  that  defendant  had  heard  it 
rumored  that  one  B.  had  sold  his  eighth  interest  in  the  mine  for  fonr  or  five 
thousand  dollars,  and  that  he  had  borrowed  fh>m  8.  the  money  to  buy  plaintiff's 
interest ;  that  plaintiff  had  not  seen  or  received  any  information  concerning  the 
mine  for  eighteen  months,  during  which  time  it  had  developed  to  be  worth 
forty  thousand  dollars.  Defendant  testified  that  he  was  led  to  make  an  effort 
to  find  plaintiff  because  he  was  excited  about  the  property  like  a  good  many 
others ;  that  many  were  looking  for  plaintiff,  and  that  one  man  had  told  him  he 
would  give  him  three  hundred  dollars  to  find  plaintiff;  that  the  value  of  the 
mine  was  in  everybody's  mouth;  that  it  was  reported  that  plaintiff  was  lost. 
Eeld,  sufficient  evidence  that  defendant's  purchase  at  this  time  of  a  one-fourth 
interest  for  one  tenth  of  its  market  value  was  made  with  knowledge  of  its  true 
value,  and  that  defendant  had  reason  to  believe  that  plaintiff  was  ignorant  of  the 
present  value  of  his  interest. 

Sake— 5ame. — The  cancellation  of  a  deed  will  not  be  decreed  in  equity  upon  the 
ground  of  inadequacy  of  consideration  alone,  but  where  such  element  of  the 
case  is  accompanied  with  ciroumstanoes  amounting  to  fraud  or  deceit  the  re- 
lief will  be  granted. 

Appeal  from  Fifth  Judicial  District,  JefferBon  Oounty,' 

Action  for  cancellation  of  a  deed.     Tlie  cause  was  tried  before 
GALBBAiTHy  J.     Plaintiff  had  judgment  below. 
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Cowan  &  Parker  ( FT,  F.  Sanders,  of  counsel),  for  Appellant. 

I.  A  party  seeking  to  rescind  a  contract  on  the  ground  of 
fraud  must,  as  a  condition  precedent  to  his  right  to  commence 
or  maintain  his  action  therefor,  make,  or  offer  to  make,  full 
restitution  to  the  other  party.  Respondent  brought  his  action 
without  notice  to  appellant  of  his  desire  to  rescind,  and  without 
restoring  the  money  he  had  received  as  consideration  for  the 
deed,  and  without  offering  to  restore  the  same.  {Johnson  v. 
UvanSf  8  Gill,  155;  50  Am.  Dec.  672,  674;  Hoadley  v.  H(mse, 
32  Vt.  179;  76  Am.  Dec.  167;  Herman  v.  Haffenegger,  54 
Cal.  161;  Gifford  v.  CarviU,  29  Cal.  589;  Oakland  v.  Carpejin 
tier,  21  Cal.  642;  Morrison  v.  Lods,  39  Cal.  381;  Fitz  v.  Bynum, 
55  Cal.  459 ;  Upper  San  Joaquin  etc,  Oanal  Co,  v.  Roach,  78 
Cal.  552.)  There  are  cases  wherein  the  thing  to  be  restored 
possesses  no  value  to  either  of  the  parties,  or  where,  by  some 
wrong  action  of  the  opposite  party,  restitution  could  not  be 
made,  before  suit  brought,  in  which  the  equities  would  not  re- 
quire restitution,  as  a  condition  precedent  to  the  suit;  but  this 
case  is  not  such  a  one,  for  in  case  at  bar,  the  plaintiff  had 
received  from  defendant  Berkin,  as  consideration  for  his  deed, 
the  sum  of  one  thousand  and  twenty  dollars,  had  deposited  the 
same  in  bank,  and  continued,  for  months  after  his  suit  was 
instituted,  to  draw  from  the  bank  and  use  the  said  moneys, 
thereby  voluntarily  depriving  himself  of  the  ability  to  make 
restitution. 

II.  The  testimony  of  plaintiff  as  to  what  was  done  and  said 
between  himself  and  one  (reorge  La  Point,  the  same  not  occur- 
ring in  the  presence  or  hearing  of  defendant,  and  prior  to  any 
transactions  or  acquaintance  between  them,  was  incompetent; 
and  where  irrelevant  or  incompetent  testimony  is  admitted  a 
new  trial  should  be  granted  without  inquiring  how  &r  such  tes- 
timony may  have  influenced  the  verdict.  {Myers  v.  Malcolm, 
6  Hill,  292;  41  Am.  Dec.  744.)  Such  testimony  not  being 
part  of  the  res  gesUz,  and  not  growing  out  of  the  principal 
transaction,  or  contemporaneous  with  it,  is  wholly  inadmissible. 
{Leahey  v.  Oass  Ave.  etc.  Ry.  Co.  10  Am.  St.  Rep.  300,  and  note.) 

III.  Value  of  a  mining  claim  must  be  proven  by  the  same 
rule  by  which  the  value  of  other  property  is  shown  or  estab- 
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lished.  {Montana  By.  Co.  v.  Warren^  6  Mont.  275.)  It  is 
wholly  immaterial  what  the  valae  of  the  property  was,  as  the 
proof  fails  to  connect  the  defendant  with  a  knowledge  of  its 
value,  and  the  jury  found  that  defendant  did  not  know  the 
value  of  the  property  at  the  time  of  the  purchase,  so  that 
gross  inadequacy  of  consideration  cannot  be  entertained  as  an 
elemental  ground  for  setting  aside  the  deed  in  controversy. 

rV.  There  being  no  relations  of  trust  or  confidence  between 
the  contracting  parties,  the  question  of  gross  inadequacy  of 
price  being  eliminated  from  the  case,  and  the  findings  of  the 
jury,  supported  by  the  proof,  showing  that  defendant  made 
no  false  representations  or  misstatements  to  the  plaintiff  with 
r^rd  to  the  property,  destroys  the  whole  ground-work  of  the 
plaintiff ^s  action.  Inadequacy  of  consideration,  without  fraud, 
or  relations  of  trust  or  confidence  between  the  contracting  par- 
ties, is  no  ground  for  rescission.  {Perkins  v.  OeifUer,  35  Cal. 
725 ;  2  Pomeroy's  Equity  Jurisprudence,  p.  428,  §§  926-928 ; 
Harris  v.  Tyson,  24  Pa.  St.  347;  64  Am.  Dec.  661.) 

Thonias  Joyes,  and  JS.  P.  Carpentery  for  Respondent. 

I.  It  is  sufficient  for  a  defrauded  party  bringing  an  action 
in  equity  to  resdind  a  contract,  or  set  aside  a  conveyance,  ^'  to 
offer  in  his  complaint  to  restore  to  the  defendant  what  he  has 
received,  and  the  rights  of  the  parties  can  be  fully  regulated 
and  protected  in  the  judgment  to  be  entered."  {Oovld  v. 
Cayuga  Co.  Nat.  Bank,  86  N.  Y.  83 ;  99  N.  Y.  337 ;  AUertxm 
V.  AllerUm,  50  N.  Y.  670;  VaU  v.  Beynolds,  118  N.  Y.  302; 
Shuee  v.  Shuee,  100  Ind.  481;  Hopkins  v.  Snedaker,  71  111. 
451;  Whdan  v.  BdUy,  61  Mo.  565;  Miller  v.  CoUen,  5  Ga. 
341-356;  Bispham's  Principles  of  Equity,  §  43;  1  Story's 
Equity  Jurisprudence,  §  64  «.)  (a)  The  text-writers  and  well- 
considered  cases  to  an  almost  unlimited  number  are  authority 
for  the  foregoing  rule.  (6)  The  rule  is  not  shaken  by  the 
cases  cited  by  appellant  as  to  restoration,  which  are  as  fol- 
lows: Johnson  v.  Evans,  8  Gill,  155;  50  Am.  Dec.  672,  and 
Hoadley  v.  House,  32  Vt.  176 ;  76  Am.  Dec.  167,  are  actions  at 
law.  Herman  v.  Hqffenegger,  54  Cal.  161,  is  an  action  in  equity, 
but  the  opinion  is  not  well  considered,  and  follows  the  rule  laid 
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down  in  Ojffbrd  v.  Oarvillj  29  Cal.  589,  which  is  an  action  at 
law.  (The  court  may  have  had  in  its  mind  section  1691  of  the 
Civil  Code  of  California,  which  applies  to  actions  at  law,  and 
not  section  3408  of  same  Code,  which  applies  to  suits  in  equity.) 
In  Oakland  v.  Oarpentier,  21  Cal.  642,  the  question  did  not  arise 
as  to  when  the  offer  to  do  equity  should  be  made.  Morrison  v. 
Lods,  39  Cal.  381,  holds  that  there  can  be  no  relief  to  the  de- 
frauded party  without  a  tender  or  restoration.  It  was  an  action 
for  specific  performance,  and  not  in  point.  Fttz  v.  Bynum^  55 
Cal.  459,  and  Upper  San  Joaquin  etc.  Canal  (h.  v.  Roach,  78 
Cal.  552,  were  actions  at  law.  (c)  It  is  immaterial  what  plaint- 
iff did  with  the  one  thousand  and  twenty  dollars  received  from 
defendant,  if  he  had  that  amount  ready  to  apply  under  the  direc- 
tion of  the  court,  (d)  Plaintiff  brought  his  action  to  rescind 
an  executed  contract  immediately  on  discovery  of  the  fraud. 
There  was  no  ratification  of  the  contract,  or  condonation  of  the 
fi^ud,  by  reason  of  his  not  immediately  returning  the  money. 

II.  '^The  testimony  of  plaintiff  as  to  what  was  done  and 
said  between  himself  and  La  Point  on  the  twentieth  day  of 
March,  1890,"  wa?  competent  and  admissible,  (a)  The  wit- 
ness La  Point  was  a  co-conspirator  with  defendant  (6)  "  The 
declarations  of  one  co-conspirator  in  furtherance  of  the  common 
design,  as  long  as  the  conspiracy  continues,  are  admissible 
against  his  associate,  though  made  in  the  absence  of  the  latter/' 
(2  Wharton  on  Evidence,  §  1205;  Lincoln  v.  Gaflin,  7  Wall. 
138,  139;  Nudd  v.  Burrows,  91  U.  S.  438 ;  Comp.  Stats.  Mont. 
p.  227.)  (c)  The  least  degree  of  concert  or  collusion  is  suf- 
ficient to  render  admissible  the  declaration  or  act  of  a  co-con- 
spirator. {Rogers  v.  Hall,  4  Watts,  361;  Gibbs  v.  Neely,  7 
Watts,  307;  Confer  v.  McNeal,  74  Pa.  St.  115;  DeaJcers  v. 
TempU,  41  Pa.  St.  234;  Kdsey  v.  Murphy,  26  Pa.  St.  78; 
Chicago  etc.  R.  R.  Co.  v.  Collins,  56  111.  212.)  (d)  The  acts 
and  declarations  of  La  Point  were  part  of  the  res  gestcs.  The 
res  gestce  are  not  necessarily  confined  to  a  minute  or  an  hour^ 
but  may  extend  over  weeks  or  months.  (Apthorp  v.  Oomstock, 
2  Paige,  488 ;  United  States  v.  Oooding,  12  Wheat.  470 ;  Lee  v. 
Lamprey,  43  N.  H.  13.)  (e)  In  equity  the  rule  is  well  settled 
that  the  admission  of  improper  testimony,  or  the  rejection  of 
proper  testimony,  is  no  ground  for  a  new  trial,  if  the  court 
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Qpon  consideration  of  all  the  testimony  is  satisfied  that  justice 
has  been  done.  {Apthorp  v.  Oomstock,  2  Paige,  482 ;  Head  v. 
Head,  1  Sim.  &  St.  150;  S.  C.  on  appeal,  Turn.  &  R.  142; 
Barker  v.  Bay,  2  Russ.  63,  and  note;  Forrest  v.  Forrest,  25 
N.  Y.  610;  8  Bosw.  654;  Mulock  v.  Mviock,  1  Edw.  Ch.  14; 
Snell  V.  Loucks,  12  Barb.  389;  Saioyer  v.  CampbeU,  130  111. 
186;  King  v.  Whaley,  59  Barb.  71;  Matter  of  New  York  eta. 
JB.  i2.  Cb.  90  N.  Y.  347.) 

III.  The  testimony  of  the  witnesses  who  expressed  their 
opinion  as  to  the  value  of  the  mine  was  competent.  {Montana 
By.  Cb.  V.  Warren,  6  Mont.  281 ;  S.  C.  137  U.  S.  348.) 

IV.  There  was  gross  inadequacy  of  consideration  coupled 
with  deception,  falsehood,  and  artifice  by  defendant.  It  ap- 
peared that  the  mine  had  notoriety  at  defendant's  home ;  that 
he  knew  that  a  one-eighth  interest  had  just  been  sold  for  five 
thousand  three  hundred  dollars.  But  if  he  deceived  and  de- 
frauded plaintiff,  it  is  immaterial  whether  he  knew  the  value 
of  the  mine  or  not. 

V.  The  cancellation  of  a  deed  obtained  for  an  inadequate 
consideration  will  be  decreed  where  the  purchaser  has  practiced 
or  been  guilty  of  any  fraud,  imposition,  concealment,  trick, 
artifice,  or  un&irness,  or  has  taken  an  undue  advantage  of  the 
ignorance,  weakness,  or  necessity  of  the  vendor;  and  where 
there  is  a  gross  inadequacy  of  consideration  any  slight  circum- 
stance indicating  un&imess  on  the  part  of  the  purchaser  will 
vitiate  the  deed.  (2  Pomeroy's  Equity  Jurisprudence,  §§  901, 
and  note,  927,  and  note,  928,  949 ;  1  Story's  Equity  Jurispru- 
dence, §  246;  1  Brown  Ch.  marginal  p.  6;  Kerr  on  Fraud 
and  Mistake,  pp.  98,  187;  3  Wait's  Actions  and  Defenses,  p. 
432;  5  Wait's  Actions  and  Defenses,  p.  517;  MarlaU  v.  War- 
trick,  18  N.  J.  Eq.  108 ;  Butler  v.  RaskeU,  4  Desaus.  Eq.  661; 
Morriso  v.  PhiUiber,  30  Mo.  145 ;  Price  v.  Martin,  46  Miss. 
489;  Tunstleton  v.  Oriffith,  1  P.  Wms.  310;  Clarkson  v.  Humr 
way,  2  P.  Wms.  203 ;  Osgood  v.  Franklin,  2  Johns.  Ch.  1 ;  7 
Am.  Dec.  513;  Whelan  v.  Whelan,  3  Cowen,  571 ;  Tate  v.  Wil" 
Uamson,  2  Ch.  App.  Cas.  55 ;  SmUh  v.  Bentley,  2  Ired.  Eq.  456 ; 
Matthews  v.  Bliss,  22  Pick.  48.)  ♦ "  Fraud  has  been  defined  to 
be  any  kind  of  ardfioe  by  which  another  is  deceived.  Hence,  all 
sorprise,  trick,  cunning,  dissembling,  and  other  unfair  way  that 
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ia  used  to  cheat  any  one  is  to  be  considered  a  fraud."    (Willard's 
Equity  Jurisprudence,  p.  147.) 

VI.  The  defendant  placed  himself  in  a  fiduciary  relation 
to  plaintiff  by  pretended  partnership  arrangement,  believed  by 
plaintiff  to  be  bona  fide.  This  made  it  the  duty  of  defendant 
to  communicate  to  plaintiff  any  knowledge  or  information  that 
he  had  concerning  the  mine.  (1  Story's  Equity  Jurisprudence, 
§  218 ;  2  Pomeroy's  Equity  Jurisprudence,  §§  902,  903,  961, 
955,  956,  963;  3  Waifs  Actions  and  Defenses,  pp.  444,  466.) 

Harwood,  J. — This  case  stands  for  review,  upon  appeal 
from  the  judgment  and  an  order  overruling  appellant's  motion 
for  a  new  trial.  The  object  of  the  action  was  to  obtain  a  decree 
of  cancellation  of  a  deed  of  conveyance  of  an  undivided  one- 
fourth  interest  in  a  certain  quartz  lode  mining  claim,  situate  in 
Jefferson  County,  known  as  the  ''  Ida  Mine,''  for  alleged  grosa 
inadequacy  of  consideration  paid  for  said  property,  and  acts  of 
fraud  and  deceit  in  the  procurement  thereof.  It  appears  that 
the  deed  of  conveyance  in  question  was  made  and  delivered 
March  22,  1890,  in  consideration  of  one  thousand  and  twenty 
dollars  paid  to  the  grantor,  and  on  the  twenty-fifth  day  of  that 
month  he  commenced  this  action  for  cancellation  of  said  deed* 
In  the  complaint  an  offer  is  made  to  restore  to  defendant  the 
sum  of  money  paid  plaintiff  as  such  consideration,  with  interest 
thereon,  or  to  pay  the  same  into  court  for  the  use  of  defendant, 
or  to  make  such  disposition  thereof  as  the  court  may  direct;  but 
it  is  not  shown  by  the  complaint  that  plaintiff  had,  prior  to  the 
commencement  of  the  action,  tendered  or  offered  to  return  to 
defendant  said  sum  of  money.  Defendant's  counsel  moved  the 
court  for  judgment  on  the  pleading,  on  the  ground  that  au 
action  for  cancellation  of  a  contract  cannot  be  lawfully  com- 
menced and  maintained  unless  it  is  shown  by  plaintiff  that  he 
has  first  tendered  back  to  defendant  that  which  was  received  as 
consideration  for  the  execution  of  the  contract,  and  that  the 
same  does  not  appear  in  this  case.  The  motion  was  overruled, 
and  the  action  of  the  court  in  that  respect  is  the  first  alleged 
error  assigned  by  appellant. 

We  do  not  perceive  why,  in  reason,  the  doctrine  contended 
for  should  apply  in  cases  of  this  nature.    The  very  object  and 
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purpose  of  the  action  is  to  compel  an  undoing  of  what  has  been 
done ;  to  compel  a  mutual  restoration  of  each  party  to  the  posi- 
tion he  occapied  before  the  fraudulent  transaction  was  consum- 
mated. Neither  the  relief  nor  the  right  to  relief  is  predicated 
upon  the  tender  back  of  what  was  paid  in  procuring  the  con- 
tract. In  this  case  the  relief^  if  granted,  proceeds  upon  the 
ground  that  some  circumstances  or  conditions  exist  in  rela- 
tion to  the  parties  which  in  law  amounts  to  constructive  fraud, 
or  that  actual  fraud  has  been  practiced  in  procuring  the  execu- 
tion of  the  conveyance  or  contract.  (Wil lard's  Equity  Juris- 
prudence,  302 ;  1  Story's  Equity  Jurisprudence,  §  694,  et  seq.; 
2  Pomeroy's  Equity  Jurisprudence,  §§  922-928.)  As  a  matter 
of  course,  in  granting  such  relief  the  court  requires  equity  at  the 
hands  of  the  complaining  party,  as  well  as  from  the  party  guilty 
of  fraud ;  that  is,  the  restoration  of  everything  of  value  received 
in  the  transaction.  The  precise  point  has  been  under  consider- 
ation in  numerous  well-considered  cases  of  this  nature,  and  it 
has  been  held  that  a  court  of  equity  will  proceed  with  the  action 
for  cancellation  without  requiring,  as  a  condition  precedent  to 
commencing  the  action,  that  the  complaining  party  shall  have 
tendered  back  what  he  had  received ;  that  an  offer  in  his  com- 
plaint to  restore  the  same  is  sufficient;  and,,if  a  case  is  made 
out  which  moves  the  court  to  grant  relief,  it  carries  into  effect 
the  maxim  that  he  who  seeks  equity  shall  do  equity.  (1  Story's 
Equity  Jurisprudence,  §  693 ;  Gould  v.  Cayuga  Co.  Not,  Bank, 
86  N.  Y.  75;  99  N.  Y.  337;  AUertm  v.  AUerUm,  50  N.  Y. 
670;  Vail  v.  Eeyndda,  118  N.  Y.  302;  8huee  v.  Shuee,  100 
Ind.  477;  Hopkins  v.  Snedaker,  71  111.  449;  Whdan  v.  i2e%, 
61  Mo.  565;  Thomas  v.  Beak,  J  54  Mass.  51.) 

We  think  the  rule  is  sustained  by  the  greater  weight  of  au- 
thority as  applicable  in  cases  like  the  one  at  bar.  If  such  were 
not  the  rule,  fraud  might,  in  its  manifold  resources,  frequently 
contrive  to  so  shape  the  conditions  and  circumstances  that  the 
defrauded  party  could  not  make  an  offer  to  restore,  prior  to  in- 
voking the  power  of  the  court  for  relief;  and  relief  would  then 
be  denied  by  reason  of  the  rule.  However,  the  rule  seems  not 
to  be  applied  to  all  cases  where  rescission  is  sought,  as  will  be 
seen  by  consulting  the  cases  cited  supra.  Wher^  a  party  de- 
frauded is  so  situated  in  respect  to  the  subject-matter  that  he 
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can  return  to  the  guilty  party  that  which  the  lattA*  parted  with 
in  the  transaction^  and  nothing  more  is  necessary  to  effect  a  re- 
scission, in  such  case  the  rule  seems  to  be,  that  the  complaining 
party  must  first  restore,  or  offer  to  restore,  what  he  received, 
before  he  can  maintain  his  suit  or  defense;  as,  where  a  party 
has  been  induced  through  fraudulent  representations  to  buy 
chattels,  he  may  rescind  the  contract  by  a  return  or  a  tender 
back  of  such  chattels,  and  resist  payment  therefor  on  the 
ground  of  fraud  in  the  inducement  to  purchase,  or  recover 
back  money  or  other  valuable  things  given  in  payment;  but 
it  must  appear  that  within  a  reasonable  time  after  discovery  of 
the  fraud  restoration  or  offer  thereof  was  made.  The  case  of 
Oifford  V.  Oarvill,  29  Cal.  589,  and  the  cases  therein  cited,  are 
illustrations  of  that  class  of  cases.  It  will  be  observed,  how- 
ever, in  the  illustrations  brought  to  view,  that  the  action  or 
defense  through  which  relief  is  sought  is  an  action  at  law,  or  a 
defense  to  such  an  action.  In  the  one  case  the  action  is  to  re- 
cover back  money  paid  out  in  the  transaction  induced  by  fraud, 
or,  on  the  other  hand,  a  defense  against  an  action  brought  to 
enforce  the  contract,  which  was  procured  through  fraudulent 
representations.  Occasionally  a  case  will  be  found  where  the 
true  distinction  seems  to  have  been  lost  sight  of,  and  the  rule 
requiring  a  return  or  offer  to  return,  as  a  condition  precedent  to 
maintaining  the  action,  is  applied  to  an  action  in  equity  for 
cancellation,  rescission,  or  annulment.  This  seems  to  have  been 
done  in  the  case  of  Herman  v.  Hqffmegger,  54  Cal.  161,  cited 
by  appellant.  That  was  an  equity  case  for  the  rescission  of  a 
contract  on  the  ground  of  fraud  in  procuring  it,  and  for  re- 
covery of  property  claimed  to. have  been  parted  with  by  the 
complaining  party  through  fraudulent  representations.  The 
court  denied  relief  on  the  ground  that  it  did  not  appear  that 
the  plaintiff  had,  prior  to  commencing  his  action,  returned  or 
offered  to  return  what  he  had  received  in  the  transaction.  The 
only  authority  cited  was  Oxford  v.  CdrvUl,  supra,  which  was 
not  an  equity  action  for  rescission  or  cancellation,  but  was  an 
action  at  law  in  all  its  attributes.  The  latter  case  was  brought 
to  enforce  payment  of  certain  promissory  notes,  and  the  defense 
set  up  was  fraudulent  representations  made  and  relied  upon 
in  the  sale  of  mining  stock,  for  which  the  notes  were  given. 
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Fraad,  as  a  defense  in  such  a  case^  does  not  belong  exclusivelj 
to  equity  jurisdiction.  We  find  no  error  in  the  action  of  the 
oourt  in  overruling  defendant's  motion  for  judgment  on  the 
pleadings. 

This  cause  was  tried  by  the  court,  sitting  with  a  jury  im- 
paneled to  aid  in  finding  the  facts.  All  other  specifications  of 
error  urged  by  counsel  for  appellant  relate  to  the  admission  ot 
evidence  and  finding  of  facts.  It  was  alleged  in  the  complaint 
that  one  George  La  Point,  by  prearrangement,  conspired  with 
defendant  to  aid  him  in  procuring  a  conveyance  of  said  property 
from  plaintiff  for  a  grossly  inadequate  consideration;  and  that 
in  furtherance  of  such  design  said  La  Point  did  a  series  of 
wrongful  acts,  and  made  certain  false  representations,  specific- 
ally set  out  and  alleged,  calculated  to  aid,  and  which  did  aid 
defendant  in  procuring  a  conveyance  of  said  property.  During 
the  trial  the  court  permitted  plaintiff  to  introduce  testimony 
tending  to  prove  that,  two  days  prior  to  making  the  conveyance 
to  defendant,  said  La  Point  sought  out  and  introduced  himself 
to  plaintiff,  and  inquired  about  his  present  circumstances,  means 
of  support,  and  intentions ;  and  finding  that  he  was  without 
money^  and  looking  for  employment,  told  plaintiff  that  he  (the 
said  La  Point)  would  furnish  plaintiff  money  for  his  present 
expenses;  told  plaintiff  he  ought  not  to  seek  employment;  that 
La  Point  had  been  told  plaintiff  was  the  best  prospector  that 
could  be  found,  and  proposed  that  plaintiff  should  enter  into  a 
partnership  arrangement  with  La  Point  to  go  prospecting  for 
mines;  and  that  they  agreed  upon  such  partnership  arrange- 
ment; and  that  said  La  Point  induced  plaintiff  to  go  about 
the  town  of  Anaconda  with  La  Point  to  look  for,  and  arrange 
to  purchase,  certain  supplies  to  use  in  such  prospecting  busi- 
ness; that  during  this  time,  and  from  the  first  meeting  of  said 
parties,  plaintiff  was  encouraged  by  said  La  Point  to  drink 
extensively  of  intoxicating  liquors  furnished  by  the  latter ;  that 
plaintiff  became  intoxicated,  and  while  in  that  state  said  La 
Point  procured  a  deed  from  plaintiff  conveying  to  La  Point 
a  one-fourth  interest  in  said  Ida  Mine,  in  consideration  of  one 
hundred  and  four  dollars  in  money,  and  two  promissory  notes 
made  by  said  La  Point  for  two  hundred  dollars  each,  payable 
to  plaintiff. 
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The  introduction  of  all  such  evidence  relating  to  the  conduct 
of  said  La  Point  prior  to  the  time  of  executing  the  deed  of  con* 
veyance  to  defendant  was  objected  to,  and  exception  reserved 
to  the  admission  thereof,  on  the  ground  that  the  same  was  ir- 
relevant and  incompetent  because  defendant  Berkin  was  in  no 
way  connected  with  said  acts  of  La  Point,  and  that  said  acts 
were  not  in  any  way  connected  with  the  transaction  whereby 
defendant  Berkin  obtained  the  deed  sought  to  be  canceled  by 
this  action.  The  same  objection  was  also  urged  in  a  motion  to 
strike  out  said  testimony,  made  at  the  time  the  plaintiff  rested 
in  the  proof  of  his  case;  which  motion  was  overruled,  and  de- 
fendant excepted  thereto.  This  testimony  related  to  alleged 
acts  done  in  the  absence  of  defendant  by  cue  alleged  to  be  a 
conspirator  co-operating  with  him  to  accomplish  the  purpose  in 
question.  Such  testimony  was  permissible  only  on  the  ground 
that  such  prearrangement,  conspiracy,  or  relation  of  principal 
and  agent  between  said  La  Point  and  defendant  had  been  shown. 

What  evidence  was  there  before  the  court  tending  to  prove 
the  existence  of  such  agency,  prearrangement,  or  conspiracy? 
The  answer  of  the  defendant  in  the  action  admits  that  ^^the 
defendant  went  to  Anaconda  for  the  purpose  of  purchasing  said 
interest,  and  took  with  him  for  that  purpose  the  draft  referred 
to,  upon  information  sent  him  by  La  Point ;^'  and  again  admits 
^^  that  defendant,  being  a  stranger,  had  La  Point  find  plaintiff^ 
and  bring  him  to  defendant,  as  a  matter  of  convenience  to  him/' 
and,  again,  defendant's  answer  '^  avers  that  this  defendant  went 
to  Anaconda  upon  information  received  by  him  from  La  Point 
that  he  could  purchase  said  property."  It  is  true  tliese  admis* 
sions  are  innocent  enough  in  themselves,  but  they  do  show 
some  co-operation  by  said  La  Point  with  defendant  in  reference 
to  the  object  sought  to  be  consummated. 

In  addition  to  those  admissions  in  defendant's  answer,  prior 
to  the  admission  of  the  evidence  under  consideration,  testimony 
had  been  introduced  to  the  effect  that  on  said  22d  of  March,  said 
La  Point  sought  and  found  plaintiff  in  a  saloon  at  Anaconda, 
where  he  had  been  engaged  at  card-playing  and  drinking  in- 
toxicating liquors;  that  plaintiff  was  invited  by  said  La  Point 
to  go  to  his  house  in  Anaconda,  and  La  Point  accompanied 
plaintiff  there;  that  plaintiff  understood  from  La  Point's  invi- 
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tation  that  the  object  of  this  visit  to  La  Point's  house  was  to 
see  his  folks ;  that  when  the  two  entered  said  house,  defendant 
Berkin  was  there,  and  La  Point  seemed  surprised  to  see  de- 
fendant, and  inquired  where  he  came  from,  and  defendant 
replied  that  he  liad  come  from  Ore  Fine  mining  district,  where 
he  had  been  prospecting  (which  mining  district  is  situated  at  a 
distance  from  the  section  where  the  Ida  Mine  is  located);  that 
La  Point  then  introduced  plaintiff  to  defendant  Berkin;  that 
La  Point  then  explained  to  defendant  that  plaintiff  and  La 
Point  had  entered  into  an  arrangement  to  go  prospecting,  and 
thereupon  defendant  expressed  a  desire  to  enter  into  such 
arrangement  with  them;  that  defendant  and  said  La  Point 
then  went  into  another  room,  and  held  some  conversation 
together;  that  defendant  returned  shortly  afterwards  to  the 
room  where  plaintiff  was,  and  again  said  he  would  like  to  get 
into  the  prospecting  business  mentioned;  that  La  Point  then 
mentioned  the  subject  of  the  Ida  Mine,  sajing  he  had  a  fourth 
interest  therein,  and  thereupon  defendant  proposed  to  La  Point 
to  buy  the  interest  which  he  owned  in  said  mine,  and  also  the 
fourth  interest  owned  by  plaintiff,  offering  one  thousand  dollars 
each  for  said  interests ;  that  La  Point  called  plaintiff's  attention 
to  said  offer,  and  asked  what  he  thought  of  it,  and  that  plaint- 
iff replied,  saying,  "  We  are  partners,  and  whatever  you  do  is 
satisfactory  to  me;"  that  La  Point  thereupon  accepted  the  offer, 
and  defendant  immediately  paid  to  La  Point  and  to  plaintiff 
the  sum  of  twenty  dollars  each  to  bind  the  bargain.  The  court, 
having  before  it  evidence  of  that  character,  allowed  inquiry  to 
be  made  as  to  the  representations  and  conduct  of  La  Point  in 
relation  to  the  formation  of  said  partnership  arrangement  for 
prospecting,  and  the  acquisition  by  La  Point  of  said  fourth 
interest  in  the  Ida  Mine,  which  occurred  two  days  before  the 
transaction  of  defendant  in  question.  In  view  of  such  testi- 
mony before  the  court,  tending  to  prove  the  co-operation  of  La 
Point  with  defendant  in  his  effort  to  procure  the  deed  in  ques- 
tion, we  cannot  hold  that  the  court  erred  in  allowing  the  intro- 
duction of  said  testimony  objected  to  and  urged  as  error.  We 
think  an  ample  foundation  was  laid  to  sustain  the  introduction 
thereof.  (Code  Civ.  Proc.  §  642 ;  Wharton  on  Evidence,  §  1206 ; 
Lincdn  v.  aaflin,  7  Wall.  132;  Nudd  v.  Burrims,  91  U.  S.  438.) 
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Among  other  matters  assigned  as  ground  for  a  new  trial  is  a 
specification  that  the  finding  of  the  jury  to  the  effect  that  de- 
fendant and  said  La  Point  conspired  together  to  obtain  plaint- 
iff's interest  in  said  mine  ^^for  a  consideration  far  below  its 
value''  is  not  supported  by  the  evidence.  In  addition  to  ad- 
missions in  the  answer  of  defendant  and  the  evidence  above 
referred  to,  it  was  disclosed  by  the  testimony  of  both  La  Point 
and  defendant  Berkin  that,  about  a  week  before  the  interest 
was  obtained  for  defendant,  he  went  to  Anaconda  in  search  of 
plaintiff,  and  not  being  able  to  find  him,  as  defendant  testified^ 
he  ^Hold  La  Point  to  look  for  Maloy,  and  let  defendant  know 
at  once  if  he  could  find  him,  and  that  if  he  could  buy  in,  or  buy 
his  interest  in  the  Ida  Mine  for  four  or  five  hundred  dollars,  to 
do  so;  he  was  to  buy  the  interest  for  me;''  and  that  La  Point 
^^  said  he  would  do  it."  And,  notwithstanding  the  fact  that  La 
Point  first  procured  a  conveyance  of  one-fourth  interest  in  said 
mine  to  himself,  it  does  not  appear  that  he  at  all  relinquished 
his  effort  to  aid  his  brother-in-law,  Berkin,  in  obtaining  a  deed 
from  plaintiff  for  the  remaining  fourth  interest  in  said  mine; 
and  that  it  was  obtained  for  a  consideration  grossly  out  of  pro- 
portion to  its  value  does  not  admit  of  doubt,  if  the  value  ot 
said  mine  was  forty  thousand  dollars,  as  found  by  the  jury 
and  court. 

This  brings  us  to  the  point  raised  by  the  counsel  for  appel- 
lant, that  the  court  erred  in  admitting  certain  testimony  as  to 
the  value  of  said  mine,  and  that  the  finding  that  the  value  of 
said  mine  was  forty  thousand  dollars  is  unsupported  by  evi* 
dence.  Appellant's  counsel  have  not  explained  wherein  the 
evidence  introduced  as  to  value  does  not  conform  to  the  views, 
expressed  in  Montana  Ry,  Co.  v.  Warren^  6  Mont.  275,  and  in 
the  opinion  of  the  Supreme  Court  of  the  United  States  affirming 
the  same  case,  137  U.  S.  348.  Neither  is  it  explained  wherein 
the  witnesses  were  not  shown  to  be  fully  competent  to  testify  as 
to  the  value  of  said  mine.  In  this  case  the  mine  was  developed 
to  such  an  extent  as  to  have  produced  valuable  ores,  from  which 
valuable  returns  had  been  derived.  Not  only  so,  the  property 
appears,  at  the  time,  to  have  had  a  market  value.  About  the 
time  in  question  a  one-eighth  interest  in  said  mine  had  been  sold 
for  five  thousand  three  hundred  dollars,  and  a  one-fourth  interest 
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for  ten  thousand  dollars ;  and  other  interests  were  sought  for, 
and  contracts  made  to  pay  proportionate  sums  therefor.  So 
much  was  shown  concerning  the  market  value  of  the  property ; 
and  the  witnesses  who  testified  to  the  value  were  first  shown  to 
be  fully  qualified  to  speak  upon  that  subject,  according  to  the 
views  expressed  in  the  case   last  above  cited. 

In  the  brief  of  counsel  for  appellant  it  is  urged  that  the  court 
erred  in  allowing  witness  Mclntire  to  testify  on  behalf  of  plaint^ 
iff  that  defendant's  father,  William  Berkin,  worked  a  few  days 
in  said  mine  prior  to  the  transaction  in  question.  This  point 
was  not  specified  to  the  court  below  as  error,  on  the  motion  for 
new  trial,  as  appears  by  the  record,  and  the  same  is  therefore 
passed  without  consideration. 

In  this  case  it  appears  that  defendant  obtained  the  interest 
in  question  by  paying  about  one  tenth  of  its  market  value. 
From  the  evidence  set  forth  in  the  record,  there  is  scarcely  room 
for  a  reasonable  doubt,  that  when  defendant  undertook  to  find 
plaintiff,  and  obtain  a  deed  for  said  property,  defendant  had 
knowledge  of  the  value  of  the  property  which  he  sought  to 
obtain  for  so  small  a  consideration,  and  also  had  reason  to 
believe  that  plaintiff  was  ignorant  of  the  present  value  of  the 
same.  Defendant's  testimony  convinces  us  of  that,  notwith- 
standing his  great  effort  to  conceal  the  fact  that  he  had  such 
knowledge.  He  admits  that  he  heard  it  rumored  that  Al.  Sheed 
had  sold  his  eighth  interest  in  said  mine  for  four  or  five  thou- 
sand dollars.  This  was  the  person  from  whom  defendant  bor- 
rowed the  money  with  which  to  purchase  plaintiff's  interest. 
Defendant  says  in  his  testimony  that  the  fact  which  led  him  to 
make  an  effort  to  find  plaintiff  was  that  he  (defendant),  '^  like 
a  good  many  others,  was  excited  about  this  property."  "That 
is,"  he  says,  "my  curiosity  was  excited.  A  good  many  were 
hunting  for  him,  and  I  thought  I  had  the  same  right,  and  that 
I  would  do  the  same.  I  thought  there  might  be  something  in 
it,  by  reason  of  the  inquiries  that  were  being  made  about  him. 
There  were  a  good  many  around  here  hunting  for  him,  and  one 
man  told  me  he  would  give  me  three  hundred  dollars  if  I  could 
find  him."  Defendant  further  testifies  that  the  subject  of  this 
mine  "was  in  everybody's  mouth;"  that  it  had  been  reported 
to  him  that  the  plaintiff  was  lost;  that  plaintiff  had  been  adver- 
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tised  for  in  the  local  newspapers.  It  appears  without  dispute 
that  plaintiff  had  neither  seen  nor  received  any  information  con- 
cerning said  mine  for  about  eighteen  months,  and  in  the  mean 
time  the  mine  had  been  developed  from  an  unpromising  "pros- 
pect" to  a  paying  mine,  and  had  a  present  value  in  the  market, 
as  above  set  forth ;  that  plaintiff  was  supposed  to  have  been  lost; 
and  that  defendant  had  been  consulted  about  administering  on 
plaintiff's  estate. 

However,  as  counsel  for  appellant  correctly  argue,  inadequacy 
of  consideration  alone  is  not  sufficient  cause  for  cancellation  of 
a  conveyance,  except,  perhaps,  in  extreme  cases.  Inadequacy 
of  consideration  is  one  strong  element  of  the  cause,  and,  if  ac- 
companied by  circumstances  which  amount  to  fraud,  the  cause 
for  relief  is  made  out.  Mr.  Pomeroy,  in  his  work  on  Equity 
Jurisprudence,  states  forcibly  and  succinctly  the  principles  appli- 
cable to  this  subject,  and  accompanies  his  text  with  a  multitude 
of  authorities,  bringing  his  research  down  to  a  recent  date. 
We  quote  some  of  his  observations.  He  says :  "  The  rule  is 
well  settled  that  where  the  parties  were  both  in  a  situation  to 
form  an  independent  judgment  concerning  the  transaction,  and 
acted  knowingly  and  intentionally,  mere  inadequacy  in  the  price 
or  in  the  subject-matter,  unaccompauied  by  other  inequitable 
incidents,  is  never  of  itself  sufficient  ground  for  canceling  an 
executed  or  executory  contract.  If  the  parties,  being  in  the 
situation  and  having  the  ability  to  do  so,  have  exercised  their 
own  independent  judgment  as  to  the  value  of  the  subject-matter, 
courts  of  equity  should  not,  and  will  not,  interfere  with  such 
valuation.  In  some  of  the  earlier  decisions,  mere  inadequacy, 
either  in  the  price  or  the  value  of  the  subject-matter,  was  held 
to  be  a  sufficient  hardship,  which  might  defeat  the  specific  per- 
formance of  an  executory  contract  when  set  up  as  a  defense. 
The  doctrine,  however,  is  now  settled  that  mere  inadequacy  — 
that  is,  inequality  in  value  between  the  subject-matter  and  the 
price — is  not  a  ground  for  refusing  the  remedy  of  specific  per- 
formance. In  order  to  be  a  defense,  the  inadequacy  must  either 
be  accompanied  by  other  inequitable  incidents,  or  must  be  so 
gross  as  to  show  fraud.  In  short,  inadequacy  as  a  negative 
defense,  and  as  an  affirmative  ground  for  a  cancellation,  is  gov- 
erned by  one  and  the  same  rule.     Although  the  actual  cases  in 
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which  a  contract  or  conveyance  has  been  canceled  on  account 
of  gross  inadequacy  merely,  without  other  inequitable  incidents, 
are  very  few,  yet  the  doctrine  is  settled  by  a  consensus  of 
decisions  and  dida  that  even  in  the  absence  of  all  other 
circumstances,  when  the  inadequacy  of  price  is  so  gross  that  it 
shocks  the  conscience,  and  furnishes  satisfactory  and  decisive 
evidence  of  fraud,  it  will  be  a  sufficient  ground  for  canceling  a 
conveyance  or  contract,  whether  executed  or  executory.  Even 
then,  fraud,  and  not  inadequacy  of  price,  is  the  true  and  only 
cause  for  the  interposition  of  equity  and  the  granting  of  relief. 
If  there  is  nothing  but  mere  inadequacy  of  price,  the  case  must 
be  extreme  to  call  for  the  interposition  of  equity.  Where  the 
inadequacy  does  not  thus  stand  alone,  but  is  accompanied  by 
other  inequitable  incidents,  the  relief  is  much  more  readily 
granted.  But  even  here  the  courts  have  established  clearly 
marked  limitations  upon  the  exercise  of  their  remedial  func- 
tions, which  should  be  carefully  observed.  The  fact  that  a  con- 
veyance or  other  transaction  was  made  without  professional 
advise  or  consultation  with  friends,  and  was  improvident,  even 
coupled  with  an  inadequacy  of  price,  is  not  of  itself  a  sufficient 
ground  for  relief,  provided  the  parties  were  both  able  to  judge 
and  act  independently,  and  did  act  upon  equal  terms,  and  fully 
understood  the  nature  of  the  transaction,  and  there  was  no 
undue  influence  or  circumstances  of  oppression.  When  the 
accompanying  incidents  are  inequitable  and  show  bad  &ith, 
such  as  concealments,  misrepresentation,  undue  advantage,  op- 
pression on  the  part  of  the  one  who  obtains  the  benefit, 
or  ignorance,  weakness  of  mind,  sickness,  old  age,  incapacity, 
pecuniary  necessities,  and  the  like,  on  the  part  of  the  other, 
these  circumstances,  combined  with  inadequacy  of  price,  may 
easily  induce  a  court  to  grant  relief,  defensive  or  affirmative. 
It  would  not  be  correct  to  say  th^  such  facts  constitute  an  abso- 
lute and  necessary  ground  for  equitable  interposition.  They 
operate  to  throw  the  heavy  burden  of  proof  upon  the  party 
seeking  to  enforce  the  transaction,  or  claiming  the  benefits  of 
it,  to  show  that  the  other  acted  voluntarily,  knowingly,  inten- 
tionally, and  deliberately,  with  full  knowledge  of  the  nature 
and  effect  of  his  acts,  and  that  his  consent  was  not  obtained  by 
any  oppression,  undue  influence,  or  undue  advantage  taken  of 
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his  condition,  sitaation,  or  necessities.  If  the  party  upon  whom 
the  burden  rested  should  succeed  in  thus  showing  the  perfect 
good  faith  of  the  transaction,  it  would  be  sustained;  if  be 
should  fail,  equity  would  grant  such  relief,  affirmative  or  de* 
fensive,  as  might  be  appropriate."  (2  Pomeroy's  Equity  Juris- 
prudence, §§  926-928.) 

The  conclusion  which  we  have  reached,  after  mature  consider- 
ation of  the  case,  and  the  points,  authorities,  and  arguments  of 
counsel,  is  that  none  of  the  errors  assigned  ought  to  be  sus- 
tained, and  that  the  findings  and  decree  are  fully  supported  by 
the  evidence.  We  are  satisfied  from  the  evidence  that,  when 
defendant  set  out  in  his  endeavor  to  obtain  said  property,  he 
knew  full  well  the  value  thereof;  yet  if,  with  such  kuowledge, 
he  had  sought  and  obtained  a  transfer  of  the  property  for  such 
small  consideration  compared  to  its  value,  and,  to  do  so,  hurried 
to  take  advantage  of  plaintiff^s  ignorance  of  the  late  develop- 
ment of  said  property  and  the  greatly  increased  value  thereof, 
still  the  transaction  might  not  have  been  set  aside  had  defendant 
taken  care  to  keep  himself  free  from  the  use  of  means  and 
agencies  which  tended  to  place  the  victim  of  his  covetous  design 
at  a  still  greater  disadvantage.  Having  a  knowledge  of  the 
value  of  said  property,  it  clearly  appears  that  defendant  con- 
templated and  undertook  the  procurement  thereof  for  a  grossly 
inadequate  consideration.  Yet  with  only  those  facts  in  view,  in 
a  case  like  this,  where  no  infirmity  or  weakness  of  plaintiff  is 
shown,  the  law  is  slow  to  move,  and  often  remains  dormant 
when  appealed  to  for  the  undoing  of  the  transaction,  *' provided 
the  parties  were  both  able  to  judge  and  act  independently,  and 
did  act  upon  equal  terms,  and  fully  understood  the  nature  of 
the  transaction^and  there  was  no  undue  influence  or  circum- 
stances of  oppression."  (Poraeroy,  supra,)  But,  when  gross 
inadequacy  of  consideration  [s  shown,  the  law  requires  of  the 
defendant  the  strict  avoidance  of  all  false,  deceitful,  or  unfair 
means  calculated  to  advantage  his  design;  and  therein  the  de- 
fendant's conduct  does  not  stand  the  test.  When  we  speak  of 
defendant's  conduct,  we  have  in  view  not  only  what  he  person- 
ally did,  but  also  what  he  did  through  the  agency  of  La  Point, 
whom  defendant  commissioned  to  "buy  in,  or  buy  the  interest'^ 
of  Maloy  in,  said  property  for  defendant,  and  who  aided  defend- 
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ant  in  his  transaction.  The  facts  shown  to  the  satisfaction  of 
the  court  as  to  the  conspiracy,  or  relation  of  principal  and  agent^ 
between  defendant  and  La  Point  in  the  consummation  of  the 
transaction ;  as  to  the  intoxication  of  plaintiff^  from  the  influence 
of  which  the  court  found  he  was  not  free,  when  the  conveyance 
was  made  to  defendant;  as  to  the  use  made  of  the  partnership 
scheme  to  gain  the  trust  and  confidence  of  plaiutiiF,  and  distract 
his  attention  from  the  real  object  to  be  achieved ;  and  as  to  the 
said  La  Point  pretending  to  sell  his  fourth  interest  in  said  mine, 
for  the  same  price,  and  at  the  same  time, — each  and  all  of  those 
facts  were  potent  elements  in  this  case  to  taint  with  fraud  and 
vitiate  the  transaction,  when  looked  at  in  connection  with  the 
fact  that  defendant  commenced  his  efforts  to  obtain  said  prop- 
erty, with  the  intention  to,  and  did  acquire  it  for  a  grossly 
inadequate  consideration. 

It  is  therefore  ordered  that  the  judgment  and  the  order  over- 
ruling appellant's  motion  for  a  new  trial  be  affirmed,  with  costs* 

Affirmed. 
Blake,  C,  J.,  and  De  "Witt,  J.,  concur. 
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KLEIN  ET  AL.,  Appellants,  v.  DAVIS    et  al..  Re-    ^^  521 

8PONDENT8.  lis  ^f-^ 

[Argaed  Augiist  8, 1891.    Decided  Angnst  81, 1891.] 

Istvixcnos—Dissohdion.— It  is  not  an  abnse  of  discretion  for  the  trial  Jadge,  who 
has  personally  examined  the  premises,  to  discharge  on  motion  a  temporary 
injunction  restraining  the  completion  of  a  work  which  had  been  prosecuted  for 
a  year  and  a  half  with  the  knowledge  of  plalntifib  and  without  prcYious  objec- 
tion, where  less  than  four  per  cent  of  the  work  remained  to  be  completed,  and 
aU  aUegations  of  damage  were  denied  in  the  affldarits  of  defendants  made  in 
support  of  the  motion.    {Blue  Bird  Min,  Co.  y.  Murray,  9  Mont.  476,  cited.) 

Appeal  from  First  Judieicd  Distridy  Lewis  and  Clarke  County. 

Action  for  damages  and  injunction.     Temporary  restraining 
order  dissolved  by  Buck,  J.    Order  affirmed. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

On  the  complaint  filed,  the  plaintiffs  obtained  from  the  judge 
of  the  District  Court   a  temporary  restraining  order.     The 
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defendants  moved  to  discharge  the  order,  on  affidavits  by  them 
filed,  and  on  the  complaint.  The  order  was  discharged^  from 
wUch  plaiDtifis  appeal  to  this  court. 

It  appears  from  the  complaint  that  the  plaintiffs  are  the 
owners  of  certain  premises  lying  in  a  gulch,  which^  for  con- 
venience of  designation,  will  be  called  the  '' dumping  ground." 
It  is  described  by  metes  and  bounds.  That  about  April  15, 
1891,  defendants  entered  upon  said  ground,  and  commenced  to 
excavate  and  tear  up  the  soil,  aud  wash  out  the  gold  therein 
contained,  and  convert  the  same  to  their  own  use,  and  proceeded 
to  tear  out  a  retaining  dam  of  plaintiffs,  and  to  run  down  dAris 
and  mining  tailings  upon  said  ground  (the  dumping  ground  so 
above  designated),  to  the  damage  of  plaintiffs  in  two  thousand 
dollars;  and  have  extracted  gold-dust  therefrom  of  the  value 
of  three  thousand  dollars,  the  property  of  plaintiffs.  The  prayer 
is  for  damages  and  injunction.  Upon  this  complaint  alone  ap- 
plication was  made  to  the  district  judge  for  a  temporary  restrain- 
ing order,  which  was  granted. 

On  the  motion  to  dissolve  the  order,  the  defendants  filed  a£S- 
davits.  These  aifidavits  fully  deny  tliat  defendants  have  torn 
out  any  retaining  dam  of  plaintiffs;  deny  that  defendants  have 
taken  any  of  the  gold  in  the  ground  or  converted  the  same  to 
their  own  use;  aud,  in  fact,  deny  all  the  equities  set  up  by 
plaintiffs,  except  in  the  matter  more  fully  set  out 'below.  The 
judge  of  the  District  Court,  at  the  request  of  the  parties,  and 
accompanied  by  a  representative  of  each  side  of  the  litigation, 
went  upon  the  ground,  aud  made  a  personal  examination  of  the 
same  in  the  presence  of  such  representatives. 

It  further  appears  from  the  affidavits  of  defendants,  and  we 
state  only  that  which  is  fully  conceded  by  all  parties,  and  omit 
all  in  regard  to  which  there  is  any  controversy,  that  the  defend- 
ants own  another  piece  of  ground,  south  of  the  dumping  ground, 
and  up  the  gulch  therefrom,  and  adjoining  the  same.  This  latter 
piece  we  will  designate  as  the  mining  ground.  The  title  to  the 
mining  ground  and  the  easement  in  the  dumping  ground  (below 
described)  came  to  defendants  by  mesne  conveyances  from  the 
same  source.  The  mining  ground  was  described  in  the  first 
conveyance  as  "the  following  described  placer  mining  claim, 
fiituated,''  etc.;  describing  it  by  metes  and  bounds.     From  the 
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same  source  of  title  came  to  the  defendants  an  easement  on  the 
dumping  ground.  That  easement  is  described  as  '^a  right  of 
dumping  tailings  from  the  above-described  ground  [the  mining 
ground]  upon  that  portion  of  said  lot  74  ["describing  the 
ground,  which  we  designate  as  the  dumping  ground"],  the 
said  parties  of  the  first  part  covenanting  and  agreeing  not  to 
interfere  with  the  said  party  of  the  second  part  in  his  exclusive 
right  of  dumping  tailings/^  etc.  This  description  of  the  ease- 
ment is  that  contained  in  the  first  deed  in  the  chain  of  title 
which  ends  in  the  defendants.  Plaintiffs  claim  that  the  ease- 
ment purports  to  be  enlarged  in  one  of  the  subsequent  mesne 
conveyaDces.  But  that  will  not  be  noticed.  We  will  take  the 
description  of  the  easement  as  originally  granted,  in  regard  to 
which  there  is  no  controversy  that  it  came  to  defendants.  It  is 
also  shown  by  defendants'  affidavits  that  they  and  their  prede- 
cessors had  the  same  easement  by  prescription  for  thirteen  years. 

As  to  the  alleged  trespasses,  which  plaintiffs  desire  to  restrain, 
it  is  shown  that,  in  order  to  fully  use  the  right  to  convey  tail- 
ings uiM>n  plaintiffs'  said  land,  it  was  necessary  to  sink  a  flume 
upon  the  ground;  and  that  defendants  commenced  such  work 
in  April,  1890,  and  since  then  have  been  engaged  in  sinking  a 
trench  for  such  flume,  and  had  dug  it  for  a  distance  of  seven 
hundred  and  fifty  feet,  at  an  expense  of  one  thousand  five 
hundred  dollars,  from  the  lower  part  of  the  dumping  ground 
up  to  within  twenty-eight  feet  of  the  mining  ground;  that  the 
plaintiffs  had  full  knowledge  of  said  operations,  and  never 
objected  thereto,  or  disputed  defendants'  rights,  until  they 
reached  the  point  twenty-eight  feet  from  the  mining  ground^ 
and  this  action  was  commenced. 

It  is  conceded  that  plaintiffs  own  the  dumping  ground,  and 
that  defendants  own  the  easement  thereon ;  that  defendants' 
estate  in  the  premises  is  the  dominant  one,  and  plaintiffs'  the 
servient.  There  is  no  denial  of  the  allegation  that  it  is  neces- 
sary to  place  a  flume  upon  the  dumping  ground,  in  order  to 
fiilly  exercise  the  right  of  dumping  the  tailings. 

Cbmly  &  FooUy  for  Appellants. 

B.  P.  OarperUeTy  for  Respondents. 
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De  Witt,  J. — An  important  question  has  been  presented  by 
counsel;  that  is  to  say,  whether  the  right  to  dump  tailings 
being  granted  to  defendants,  such  grant  included  the  right  to 
run  a  bed-rock  flume  across  the  dumping  ground;  such  flume, 
it  being  claimed  by  defendauts,  was  necessary  to  the  exercise  of 
the  right  to  dump  tailings.  This  question  is  interesting,  and 
largely  the  gist  of  the  case,  and,  as  it  seems  to  us,  should  be 
determined  upon  a  full  investigation  of  the  facts,  and  the  nature, 
character,  and  proposed  uses  of  the  flume.  This  could  be  done 
upon  a  trial.  The  matter  is  now  before  us  only  on  the  com- 
plaint and  affidavits,  on  an  appeal  from  an  order  dissolving  a 
temporary  injunction. 

Aside  from  the  point  just  referred  to,  we  find  that  all  of 
plaintifls^  alleged  equities  are  denied  by  the  defendants'  affi- 
davits. 

The  question  of  law  that  we  have  noticed,  we  do  not  feel 
impelled  to  investigate  at  this  stage  of  the  case,  as  it  is  before 
us  upon  a  pleading  and  affidavits  only,  which  are,  each  in  itself^ 
ex  parte  in  character ;  and  the  allegations  are  not  subjected  to 
cross-examination,  which  would  bring  out  all  the  facts  as  upon 
a  trial.  It  occurs  to  us  that  a  clear  and  full  knowledge  of  the 
facts  in  relation  to  the  flume  would  greatly  aid  a  court  in  finally 
determining  whether  its  proposed  use  was  within  the  grant  of  the 
easement  to  dump  tailings.  We  leave  that  matter  for  the  in- 
vestigation of  the  lower  court,  for  the  reason  that  the  question 
of  the  dissolution  of  the  temporary  injunction  can  be  decided 
upon  other  grounds. 

The  proposed  flume  was  a  considerable  enterprise.  It  ex- 
tended seven  hundred  and  fifly  feet.  It  had  been  in  construc- 
tion for  a  year  and  a  half.  Only  twenty-eight  feet  remained  to 
be  built.  Plaintiffs  stood  by  for  a  year  and  a  half,  and  offered 
no  objection  to  the  prosecution  of  the  work,  until  only  three  or 
four  per  cent  of  the  whole  remained  to  be  done,  and  they  then 
concluded  that  irreparable  injury  was  about  to  be  done  them  by 
the  completion  of  these  twenty-eight  feet.  An  injunction  would 
not  apply  to  the  past  work.  It  was  only  a  matter  of  restrain- 
ing the  completion  of  a  few  feet  of  a  large  work.  It  is  noticed 
above  that  all  the  all^ations  as  to  taking  out  gold  and  tearing 
down  the  dam  are  denied.    Therefore,  the  only  question  is 
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whether  the  district  judge  abased  his  discretion  in  dissolving 
the  temporary  injunction  as  to  completing  the  twenty-eight  feet 
of  flume.  The  judge  went  upon  the  premises  and  made  a  per- 
sonal examination.  ^'The  granting  or  refusing  of  an  injunction 
is  a  matter  of  discretion  in  the  court  below.''  (Blue  Bird  Min. 
Co,  V.  Murrayy  9  Mont.  475,  citing  the  early  cases  of  Ndson  v. 
(yNealy  1  Mont.  284,  and  Atchinson  v.  Peterson^  1  Mont.  561.) 
We  are  of  opinion  that  there  was  no  abuse  of  discretion  by 
the  district  judge,  and  his  order  dissolving  the  injunction  is 

affirmed. 

Ajfflrfned. 
Blake^  C.  J.,  and  Harwood,  J.,  concur. 


POWER  ET  AL.,  Respondents,  v.  KLEIN  et  al.,  Ap- 
pellants. 

[Argaed  Augost  8, 1891.    Decided  Angnst  81, 1891.  ] 

iNJUJKTrioir. — The  granting  of  a  temporary  injunction  restraining  the  defendants 
from  interfering  with  the  constrnction  of  a  work  which  had  been  proBecnted 
for  a  year  and  a  half  with  the  knowledge  of  defendants  and  without  previous 
objection,  where  less  than  four  per  cent  of  the  wprk  remained  to  be  completed, 
ia  not  an  abuse  of  discretion  where  the  complaint  shows  a  prima  facie  case  for 
such  relief,  and  the  premises  affected  by  the  injunction  were  examined  by  the 
judge  granting  the  writ.    (See  E2ein  y.  Davia,  ante,  p.  155.) 

Appeal  from  First  Judidai  District,  Lewis  and  Clarhe  County, 

Action  for  damages  and  injunction.  A  temporary  injunction 
was  granted  by  Buck,  J.    Order  affirmed. 

CoTtdy  &  Foote,  for  Appellants. 

B.  P.  Carpenter,  for  Respondents. 

De  Witt,  J. — This  action  is  for  damages  and  injunction. 
It  is  a  companion  to  the  case  of  Klein  v.  Davis,  ante,  page  155 
(just  decided).     The  defendants  therein  are  the  plaintiffs  herein. 

The  plaintiffs  herein  filed  their  complaint,  praying  that  the 
defendants  be  enjoined  from  interfering  with  the  construction 
of  the  flume  described  in  the  case  of  Klein  v.  Davis.  The  same 
proposition  of  law  will  arise  in  this  case  as  to  the  extent  of  the 
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easement  in  the  right  to  dump  tailings.  The  plaintiffs,  upon 
their  complaint,  obtained  from  the  district  judge  a  temporary 
injunction.  The  defendants  did  not  move  to  dissolve,  or  make 
any  showing  by  affidavits  or  answer  why  the  injunction  shoiild 
not  be  granted.  They  appealed  directly  from  the  order  grant- 
ing the  temporary  injunction.  Nothing  is  before  this  court  but 
the  complaint.  Its  allegations  are  undenied,  and  for  the  pur- 
pose of  this  review  are  taken  as  true.  We  do  not  know  what 
may  develop  when  an  answer  is  filed,  and  evidence  introduced, 
if  the  case  goes  that  far,  denying  the  allied  equities  of  plain t- 
ifis.  The  question  of  the  extent  of  the  easement  may  be  then 
tried  upon  a  full  hearing  of  the  facts  on  each  side.  The  com- 
plaint itself,  we  are  of  opinion,  sets  up  &  prima  facie  case  for  a 
temporary  injunction,  and  this  in  consideration  of  the  £ax;t  that 
the  district  judge  examined  the  premises,  and  had  an  oppor- 
tunity to  form  a  conclusion  which  is  not  afforded  to  this  court. 

We  do  not^discover  that  there  was  an  abuse  of  discretion  by 
the  judge  of  the  court  below.    (See  cases  cited  in  Klein  v.  Dam8.y 

The  order  granting  the  temporary  injunction  is  affirmed. 

AjfirmedU 
Blake,  C.  J.,  and  Habwood,  J.,  concur. 


SWITZER,  Appellant,  v.  ALLEN  et  al.,  Respondents. 

[Argued  Aogost  8, 1891.    Decided  Aagnat  31, 1891.] 

Lasdlobd  akd  Tenant.  —  Improvemsnta  by  lessee. — A  building  oonstmoted  npoi> 
land  by  the  lessee  thereof  under  an  agreement  whereby  the  lessor  was  to  pay 
tiie  cost  of  the  materials  upon  the  termination  of  the  lease,  and  the  building 
was  to  remain  upon  the  land,  the  lessor  having  the  option  to  terminate  the  lease 
upon  default  in  the  payment  of  rent,  becomes  on  default  a  part  of  the  realty^ 
and  the  purchaser  Uiereof  as  personal  property  at  an  execution  sale  under  a 
Judgment  against  the  lessee  acquires  no  title. 

Appeal  from  Fifth  Judicial  District,  Jefferson  Ootmty. 

Action  to  recover  possession  of  a  building.    Defendants'  mo- 
tion for  a  nonsuit  was  granted  by  Galbraith,  J. 

Henry  C.  Smith,  and  Oeorge  F.  Cowan,  for  Appellant. 
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Even  thoagh  it  should  be  conceded  in  this  case  that  re- 
spondents can  rely  upon  questions  raised  in  their  motion  for  a 
nonsuit  which  were  overruled  by  the  court,  yet  it  seems  clear 
from  the  authorities  that  the  question  as  to  whether  this  struct- 
ure was  a  chattel  or  a  part  of  the  realty^  and  whether  defendants 
were  in  possession  at  the  time  of  the  levy  of  the  attachment,  are 
questions  of  fact  for  the  jury,  and  the  court  properly  so  ruled. 
{Holmes  v.  Trempery  20  Johns.  28 ;  11  Am.  Dec.  238 ;  Wagner 
v.  Cleveland  etc.  R.  B.  Co.  22  Ohio  St.  563;  10  Am.  Rep.  770; 
JeiffeU  V.  Patridge,  12  Me.  243;  28  Am.  Dec.  173;  Oubbim  v. 
Ayersy  4  Lea  (Teun.),  329;  Hilbome  v.  jBro^m,  12  Me.  162; 
Tapley  v.  Smithy  18  Me.  12;  Smith  v.  Bensmiy  1  Hill,  176; 
Davis  V.  Taylor^  41  111.  405;  1  Washburn  on  Real  Property, 
top  p.  489,  star  p.  314;  Shannon  v.  Burr,  1  Hilt.  39;  Adams 
V.  Goddardy  48  Me.  212;  RusseU  v.  Richards,  10  Me.  429 ;  25 
Am.  Dec.  254;  Osgood  v.  Howard,  6  Me.  452;  20  Am.  Dec. 
322;  Western  etc.  R.  R.  Co.  v.  Deal,  90  N.  C.  110;  Stout  v. 
Stoppdy  30  Minn.  56;  Onxbony  v.  Jones,  19  N.  Y.  234;  Tyler 
on  Fixtures,  pp.  127,  414,  415,  427,  428,  429.)  There  is  no 
testimony  in  this  case  that  the  owner  of  the  premises  had  in 
any  way  defeated  the  estate  of  Schenck  therein  at  the  time  of 
the  attachment.  (1  Washburn  on  Real  Property,  top  p.  512^ 
star  p.  321.) 

Shober  &  Joyes,  for  Respondents. 

The  evidence  demonstrates  that  i<  was  the  intention  of  Mrs; 
Redding  and  Mrs.  Stein  that  the  building  should  never  be 
moved.  It  was  peculiarly  adapted  to  the  freehold  as  a  perma- 
nent structure.  (  Whipley  v.  Deioey,  8  Cal.  37 ;  Merritt  v.  Judd, 
14  Cal.  59;  Jungerson  v.  Bovee,  19  Cal.  355;  Marks  v.  Ryan, 
63  Cal.  107;  Tyler  on  Fixtures,  p.  75.)  The  test  of  the  inten- 
tion of  the  party  at  the  time  of  making  the  annexation  as  a 
general  proposition  is  more  controlling  upon  the  character  of 
the  structure  than  any  other  tests.  (Tyler  on  Fixtures,  pp. 
114, 115;  Potter  v.  OromweU,  40  N.  Y.  287-297 ;  100  Am.  Dec. 
485 ;  Teaffv.  Hemtt,  1  Ohio  St.  511 ;  59  Am.  Dec.  634 ;  1  Wash- 
bam  on  Real  Property,  8.)  The  rule  that  the  right  of  a  tenant 
to  remove  his  fixtures  must  be  executed  during  the  tenancy  ap- 

VoImXL— 11. 
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plies  not  only  where  tenancy  terminates  by  lapse  of  time,  but 
also  to  cases  where  it  is  terminated  by  his  own  acts.  Thus  he 
may  renounce  his  right  to  remove  his  fixtures  by  a  surrender 
of  his  lease  to  his  landlord  without  reservation,  and  such  sur- 
render may  be  implied  from  the  acts  of  the  tenant,  or  by 
abandoning  the  premises  under  such  circumstances  as  to  indi- 
cate a  purpose  not  only  to  cease  to  occupy  and  control  them, 
but  also  to  permit  the  landlord  to  resume  possession  thereof. 
(Ewel  on  Fixtures,  146;  Talbot  v.  Whipple,  14  Allen,  180.) 

Blake,  C.  J.  —  This  action  was  commenced  by  Switzer 
against  R.  A.  Allen,  W.  R.  Stein,  and  Mrs.  Redding  and  Mrs. 
Stein,  to  recover  the  possession  of  "one  frame  building,  formerly 
used  as  a  dance-hall."  The  answer  denies  that  Switzer  has  any 
interest  in  the  property,  and  alleges  that  the  said  Mrs.  Redding 
and  Mrs.  Stein  are  the  owners  thereof.  At  the  trial  the  court 
sustained  a  motion  for  a  nonsuit,  and  it  is  proper  to  state  what 
the  testimony  proved,  and  tended  to  prove.  It  is  admitted  by 
stipulation  of  the  parties  that  said  Mrs.  Redding  and  Mrs.  Stein 
"were  the  owners  of  the  laud  known  as  the  '  Alhambra  Springs 
property,'  upon  which  the  house  sued  for  stood,  and  that  the 
legal  title  to  said  land  was  in  their  names  at  the  time  of  the 
erection  of  the  house,  and  still  is."  These  persons  by  a  written 
instrument  leased,  December  9,  1887,  unto  W.  J.  Heber  and  J. 
J.  Schenck,  said  property  and  land  for  the  term  from  January 
1,  1888,  to  January  1,  1890.  It  is  therein  provided  that  the 
lessees  will  quit  and  deliver  up  the  premises  to  the  lessors  "in 
as  good  order  and  condition  (reasonable  use  and  wear  thereof 
and  damage  by  the  elements  excepted)  as  the  same  now  are  or 
may  be  put  into."  Heber  and  Schenck  were  partners,  and 
entered  into  an  agreement  in  August,  1888,  under  which  they 
constructed  the  danoe-hall.  The  lessors  were  to  pay  the  cost 
of  the  materials  when  the  lease  was  terminated,  and  the  house 
was  to  remain  upon  the  land.  In  October,  1888,  Heber  sold 
his  interest  in  the  business  to  Schenck,  who  abandoned  the  prem- 
ises about  January  1,  1889,  and  departed  from  the  Territory 
without  settling  the  affairs  of  the  firm.  It  was  further  provided 
in  the  lease  that,  "should  default  be  made  in  the  payment  of 
said  rent  when  due,  and  for  five  days  thereafter,  the  said  lessors, 
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their  agent  or  attorney^  may  re-enter  and  take  possession,  and, 
at  their  option,  terminate  this  lease.''  The  sum  of  one  hundred 
and  fifty  dollars  was  payable  as  reni;  to  the  lessors,  January  1, 
1889,  and  was  not  paid,  and  no  part  of  the  cost  of  said  materials 
was  ever  received  by  the  lessees.  Switzer  loaned  August  2, 
1888,  the  sum  of  three  hundred  dollars  to  said  Heber  and 
Schenck,  who  made  and  delivered  their  promissory  note  for 
the  same. 

Afterwards  an  action  was  commenced  by  Switzer,  and  a 
judgment  was  entered  April  22,  1889,  against  Schenck.  Such 
proceedings  were  had  that,  under  an  execution  issued  in  said 
action,  the  dance-hall  was  sold  as  personal  property  to  Switzer, 
who  thereby  asserts  his  title  thereto. 

The  grounds  of  the  motion  for  a  nonsuit  are  the  following: 
"(1)  There  is  no  evidence  of  ownership  or  right  of  possession 
to  the  property  sued  for  in  plaintiff.  (2)  The  process  by  which 
plaintiff  claims  title  was  issued  on  a  void  judgment,  and  he 
could  acquire  no  title  thereunder.  (3)  None  of  the  defendants 
were  parties  to  the  suit  by  virtue  of  which  plaintiff  claims  title. 
(4)  The  attachment  and  execution  were  not  levied  as  required 
by  law.  The  evidence  shows  that  defendants,  Mrs.  Stein  and 
Mrs.  Redding,  were  in  the  possession  of  the  property  at  the 
time  of  the  attempted  levy  of  attachment  and  execution,  and 
that  no  notice  of  attachment  or  garnishment  of  any  character 
was  served  on  any  of  the  defendants,  and  the  sheriff  never  took 
actual  possession ;  and  the  evidence  further  shows  that  neither 
plaintiff  nor  sheriff  had  any  possession  of  the  property  sued 
for.  (5)  The  lease  shows  that  the  building  sued  for,  being  put 
on  the  ground  during  the  period  of  the  lease,  would  be  the 
property  of  defendants.  (6)  The  evidence  shows  that  the 
building  sued  for  became  and  was  a  part  of  the  real  estate,  and 
that  it  was  the  expectation  and  intention  of  lessors  and  lessees 
that  the  building  should  remain  on  the  premises,  and  be  a  part 
thereof.  (7)  There  is  no  evidence  of  an  approbation  in  writ- 
ing of  the  lessors  granting  lessees  a  right  to  build  the  house 
sued  for,  as  required  by  lease." 

The  motion  was  sustained  upon  the  second  ground,  and  the 
court  held  that  the  summons  in  the  action  wherein  Switzer 
recovered  a  judgment  was  insufficient  to  confer  jurisdiction. 
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We  do  not  intend  to  consider  this  important  question,  and  will 
put  our  decision  upon  another  point,  which  was  also  presented 
in  the  court  below.  The  intention  of  the  lessors  and  lessees 
is  clearly  shown  in  the  forgoing  lease  and  agreement,  and  the 
said  building  was  not  to  be  removed  from  the  Alhambra  Springs 
property.  The  mere  fact  that,  under  the  circumstances  which 
have  been  disclosed,  no  actual  payment  for  the  lumber  and 
materials  of  the  dance-hall  was  made  by  Mrs.  Redding  and 
Mrs.  Stein,  does  not  affect  the  legal  relations  of  the  parties. 
This  omission  did  not  occur  through  any  fault  of  the  respond- 
ents. The  materials  did  not  cost  more  than  the  sum  of  three 
hundred  dollars,  and  there  was  due  to  the  lessors  from  the 
lessees,  at  the  termination  of  the  lease,  the  sum  of  one  thousand 
eight  hundred  dollars  for  the  rent  of  the  premises.  No  claim, 
therefore,  can  be  justly  made  by  Heber  and  Schenck  against 
Mrs.  Redding  and  Mrs.  Stein  for  any  amount  by  reason  of  the 
construction  of  the  dance-hall.  This  building  was  treated  as 
a  part  of  the  realty,  and,  under  the  authorities,  became  subject 
to  the  statutes  regulating  this  species  of  property.  (Van  Ness 
V.  Pdcard,  2  Peters,  137,  and  cases  cited;  KiUter  v.  Smithy  2 
Wall.  491 ;  lalbot  v.  Whipple,  14  Allen,  177 ;  Marks  v.  Ryan, 
63  Cal.  107.)  Assuming  that  the  process  invoked  by  the  ap- 
pellant is  valid,  the  property  was  not  owned  by  the  judgment 
debtor,  Schenck,  and  no  title  could  be  acquired  thereto  by 
virtue  of  the  sale  under  said  execution. 

It  is  ordered  and  adjudged  that  the  judgment  be  affirmed. 

AffirmecL 
Harwood,  J.,  and  De  Witt,  J.,  concur. 


SPENCER,    Respondent,    v.    MONTANA    CENTRAL 
RAILWAY  COMPANY,  Appellant. 

[Argued  July  11, 1891.    Decided  September  10, 1891.] 

pLBADDfO — iieoieto  on  appeal, — An  objeotion  to  an  ayerment  in  aoomplaint  a» 
ambigaoufl  cannot  be  taken  advantage  of  in  this  oonrt  for  the  first  time  where 
the  objeotionable  pleading  \a  not  ao  uncertain  or  ambignons  bat  that  its  reason- 
able intendment  may  be  gathered  from  ite  terms,  and  its  defects  were  cored  by 
proof  npon  the  triaL 
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Bailboads— jRi^ht  of  way— Damtige.  — Under  leotion  719,  fifth  division  of  the 
Compiled  Statutes,  providing  in  sabstance  that  any  railroad  company  failing 
to  keep  their  track  free  from  dead  grass,  weeds,  or  any  combustible  material, 
"shall  be  liable  for  any  damages  which  may  occur  from  fire  emanating  from 
operating  the  railroad,  and  a  neglect  to  comply  with  the  provisions  of  this 
chapter  in  keeping  clear  any  railroad  track,  .  ..."  it  is  error  to  charge  the 
jury,  in  eflbct,  that  upon  such  failure  the  statute  "  makes  them  liable  for  any 
damage  that  may  occur  from  any  fire  emanating  from  operating  the  railroad," 
as  such  instruction  leaves  out  of  consideration  the  question  as  to  the  agency  of 
the  dead  grass  or  combustible  matter  in  the  destruction  of  the  property. 

BAXS—Same — Same.— In  an  action  against  a  railroad  company  for  damages 
alleged  to  have  resulted  from  fire  communicated  to  plainti^s  property  by  the 
agency  of  combustible  material  upon  their  right  of  way,  it  is  error  to  refuse  an 
instruction  to  the  efiiBct  that  the  defendant  is  not  liable  in  such  case,  unless  it  be 
shown  that  there  was  a  sufliciency  of  combustible  material  upon  the  right  of 
way  at  the  place  where  the  fire  started  as  to  indicate  danger  from  fire  to  common 
prudence.    {Diamond  v.  Northetti  Fa/sifio  B,  R.  Co.  6  Moni  580,  cited.) 

Appeal  from  Eighth  Judicial  Distrid,  Cascade  County, 
Action  for  damages.     The  cause  was  tried  before  Benton,  J, 
McOutcheon  &  McImUre^  for  Appellant. 
Henri  J.  HasheUy  for  Respondent. 

Harwood,  J. — This  action  was  brought  to  recover  the  sum 
of  one  thousand  two  hundred  and  twenty  dollars  damages, 
alleged  to  have  been  sustained  by  plaintiff  by  reason  of  the 
wrongful  destruction  of  one  hundred  and  twenty  tons  of  hay, 
fifteen  cords  of  wood,  and  a  quantity  of  grass  standing  in  a 
field,  the  property  of  plaintiff,  by  fire  emitted  from  defendant's 
locomotive  engine,  and  communicated  to  said  property  by  means 
of  dry  grass  and  other  combustible  matter  which  was  carelessly 
and  negligently  allowed  by  defendant  to  accumulate  and  remain 
on  its  right  of  way  opposite  the  place  where  said  property  was 
situate,  near  said  right  of  way,  at  the  time  the  fire  occurred. 

Appellant  contends  that  the  complaint  fails  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  points  out  as  the  defect 
that  plaintiff  ^^  alleges  that  the  fire  was  set  in  grass  upon  defend- 
ant's right  of  way,  but  nowhere  alleges  that  by  reason  thereof 
or  that  thereby  the  fire  was  communicated  to  the  property  of 
the  plaintiff." 

After  alleging  the  ownership,  description,  and  situation  of 
the  property  alleged  to  have  been  destroyed,  the  following  aver- 


_J 


166        Spencer  v.  Mont.  Cent.  Ey.  Co.    [June  T.,  1891 

mentsareset  forth  in  the  complaint:  ''That  at  said  time  and 
place  the  defendant's  right  of  way  of  said  railroad  (not  exceed- 
ing one  hundred  feet  on  either  side  of  said  railroad  bed)  was 
covered  with  large  quantities  of  dead  and  dry  grass  and  other 
combustible  material.  That  on  account  of  defendant  not  keep- 
ing free  from  dry  and  dead  grass  and  other  such  combustible 
material  its  right  of  way  aforesaid^  not  exceeding  one  hundred 
feet  on  either  side  of  its  road-bed,  and  on  account  of  not  pro- 
viding suitable  spark-arresters  and  other  machinery  in  operat- 
ing said  road^  and  by  the  negligence  and  carelessness  of  its 
officers,  agents,  servants,  and  employees  in  managing  the  same, 
the  defendant's  locomotive  did  at  said  time  and  place,  and  while 
passing  plaintiff's  property  as  above  described,  emit  sparks  of 
fire  which  set  fire  to  the  dead  and  dry  grass  on  defendant's  right 
of  way,  which  fire  was  then  and  there  communicated  to  the  said 
standing  grass  in  plaintiff's  enclosure,  and  to  the  said  hay  and 
wood,  and  did  then  and  there  burn  up  and  totally  destroy  all 
of  said  "  property. 

The  language  employed  in  the  complaint  to  allege  the  com- 
munication of  fire  from  defendant's  engine  to  plaintiff's  prop- 
erty cannot  be  approved.  It  is  subject  to  the  criticism  of 
appellant's  counsel,  as  being  ambiguous  or  uncertain  in  the 
averment  that  the  defendant's  locomotive  emitted  sparks  which 
set  fire  to  said  dry  grass  on  defendant's  right  of  way,  ''  which 
fire  was  then  and  there  communicated  to  said  standing  grass  in 
plaintiff's  enclosure,  and  to  said  hay  and  wood."  The  ambi- 
guity lies  in  the  fact  that  the  averment  does  not  show  with  cer- 
tainty how  the  fire  was  communicated  to  plaintiff's  property. 
The  objectionable  averment  would  undoubtedly  have  sustained 
a  demurrer  on  the  ground  of  ambiguity  or  uncertainty,  but  no 
sudi  demurrer  was  offered  by  appellant  at  the  proper  time.  If 
there  is  only  an  ambiguity  or  uncertainty  in  the  averment  this 
cannot  be  taken  advantage  of  for  the  first  time  in  this  court* 
The  attempted  statement  of  some  essential  facts  might  be  found 
so  uncertain  or  ambiguous  as  to  justify  the  discarding  of  the 
averment  altogether.  Then  it  could  be  said,  as  appellant  con- 
tends here,  that  the  pleading  fails  to  state  a  cause  of  action. 
We  can  conceive  of  such  a  case,  but  the  ambiguity  would  be  an 
extraordinary  one.     The  averment  in  the  complaint  which  ap- 


11  Mont.]    Spenceb  v.  Mont.  Cent.  Ry.  Co.  167 

pellant  points  out.  as  objectionable  is  aided  somewhat  by  that 
which  goes  before,  namely,  that  "  on  account  of  defendant  not 
keeping  free  from  dry  and  dead  grass  and  other  such  combusti- 
ble material  its  right  of  way  aforesaid,  ....  and  on  account 
of  not  providing  suitable  spark-arresters,"  etc.,  fire  was  emitted 
from  defendant's  engine,  and  ''set  fire  to  said  dead  and  dry  grass 
on  defendant's  right  of  way,  which  fire  was  then  and  there  com- 
municated to  said  standing  grass  in  plaintiff's  enclosure,  and  to 
said  hay  and  wood.^  So  we  think  the  fair  intendment  of  the 
averment  as  it  stands,  considered  altogether,  is  that,  on  account 
of  "the  dry  grass  and  other  combustible  matter"  on  defendant's 
right  of  way,  and  the  want  of  proper  spark-arresters  on  the 
locomotive  engine,  or  thereby^  or  by  recLson  thereof,  the  fire  was 
communicated  from  said  engine  to  said  dry  grass,  and  thereby 
to  the  standing  grass  and  wood  and  hay  of  plaintiff.  Although 
somewhat  ambiguous  and  uncertain,  we  think  that  is  the  fair 
and  reasonable  intendment  of  the  averment  in  question.  If 
such  intendment  can  be  reasonably  found  in  the  terms  used  in 
the  averment,  we  should  so  construe  it.  (Code  Civ.  Proc.  §  100; 
Bliss  on  Code  Pleading  [2d  ed.],  §  314.)  An  ambiguous  aver- 
ment is  also  one  which  may  be  cured  by  answer  or  proof.  (Bliss 
on  Code  Pleading  [2d  ed.],  §§  435-442.)  In  this  case  appel- 
lant answered  and  defended  at  the  trial,  and  the  testimony  as  to 
how  the  fire  which  destroyed  the  property  described  was  com- 
municated thereto  is  given  in  detail  by  the  witnesses. 

We  now  pass  to  the  consideration  of  the  assignment  of  errors 
alleged  to  have  been  committed  by  the  court  in  giving  instruc- 
tions to  the  jury,  and  in  refusing  to  give  instructions  requested 
by  appellant. 

Appellant  complains  that  the  court  erred  in  instructing  the 
jury  as  to  the  effect  of  section  719,  fifth  division  of  the  Com- 
piled Statutes.  In  this  regard  the  court  called  the  attention  of 
the  jury  to  said  statute  requiring  railroad  companies  to  keep 
the  right  of  way  of  their  roads  in  this  State  free  from  dead 
grass,  weeds,  or  any  dangerous  or  combustible  material;  and 
instructed  the  jury  as  to  the  effect  of  said  statute  in  the  follow- 
ing language:  ''It  makes  it  the  duty  of  the  railroad  company 
to  keep  their  track  and  their  right  of  way  free  and  clear  from 
any  such  dead  grass,  weeds,  or  other  dangerous  or  combustible 
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material,  and  upon  failure  on  their  part  so  to  do  it  makes  them 
liable  for  any  damage  that  may  occur  from  any  fire  emanating 
from  operating  the  railroad.  It  also  makes  tlie  fact,  if  it  is 
shown  to  be  a  fact  that  such  dead  grass  or  other  dangerous  or 
combustible  material  is  upon  the  track  or  upon  the  right  of 
way,  prima  facie  evidence  of  negligence  on  the  part  of  any  rail- 
road company."  This  iustruction  appellant  contends  is  erro- 
neous, because  it  leaves  out  of  the  consideration  of  the  jury  the 
fact  as  to  whether  the  negligence  of  the  railroad  company  in 
failing  to  keep  its  right  of  way  free  and  clear  of  dry  grass, 
weeds,  or  other  combustible  material,  was  the  cause  of,  or  con- 
tributed to,  the  damage  complained  of;  in  other  words,  that 
such  instruction  left  out  of  consideration  the  fact  as  to  whether 
the  dry  grass  or  weeds,  negligently  allowed  to  remain  on  the 
right  of  way,  was  the  means  of  communicating  fire  to  the 
property  alleged  to  have  been  destroyed  through  the  negligence 
of  defendant.  This  assignment  of  error  must  be  sustained. 
The  court  instructed  the  jury,  in  the  instruction  recited  above, 
in  effect,  that  upon  a  failure  of  the  defendant  to  keep  its  track 
free  and  clear  of  dry  grass,  weeds,  etc.,  as  required,  the  statute 
^' makes  them  liable  for  any  damage  that  may  occur  from  any 
fire  emanating  from  operating  the  railroad.''  This  was  plainly 
error.  The  full  provision  of  the  statute  is  not  stated  in  said 
instruction.  It  provides  that  "any  railroad  company  or  corpo- 
ration so  failing  to  keep  their  railroad  track  free  and  dear  as 
above  specified,  and  on  each  side  thereof,  shall  be  liable  for  any 
damages  which  may  occur  from  fire  emanating  from  operating 
the  railroad,  and  a  neglect  to  comply  with  the  provisions  of  this 
chapter  in  keeping  clear  any  railroad  track,  and  either  side.'' 
It  is  observed  that  the  court  in  part  used  the  language  of 
the  statute,  but  stopped  short  of  stating  the  two  elements  which 
the  statute  declares  shall  combine  to  fasten  the  liability  on  the 
defendant;  that  is,  a  liability  for  ^Mamage  which  may  occur 
from  fire  emanating  from  operating  the  railroad,  and  a  neglect" 
to  keep  the  right  of  way  clear  of  combustible  material.  If 
these  conditions  set  forth  in  the  statute  are  relied  upon  to  sus- 
tain an  action  for  damages,  it  must  be  shown  that  the  damage 
resulted  from  the  two  causes  stated  —  o|)eration  of  the  railroad, 
and  the  failure  to  keep  the  right  of  way  clear  of  combustible 
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matter.  This  clearly  implies  that  the  combustible  matter  must 
have  operated  as  an  agency  in  communicating  to  plaintiff's  prop- 
erty the  fire  emanating  from  operating  the  railroad.  Counsel  for 
respondent  admits  that,  if  the  negligence  relied  on  by  him  to 
fasten  the  liability  on  appellant  for  the  damage  alleged  was  the 
failure  to  keep  its  right  of  way  free  and  clear  of  combustible 
matter  as  required  by  statute,  then  it  must  be  alleged  and 
proved  that  through  such  negligence  the  damage  was  wrought. 
Therefore  they  contend,  and  we  have  held,  that  the  fair  import 
and  intendment  of  the  allegations  of  the  complaint  was  that 
through,  or  by  reason  of  said  dry  grass  and  weeds,  which  plaint- 
iff alleged  was  on  the  right  of  way  of  defendant  at  the  time 
and  place,  the  fire  emitted  from  defendant's  engine  was  com- 
municated to  the  property  of  plaintiff,  and  the  same  was  thereby 
destroyed.  Now,  if  it  was  necessary,  in  order  to  show  the  negli- 
gence of  defendant,  and  that  through  such  negligence  the  alleged 
damage  was  done,  to  allege  and  prove  the  existence  of  the  dry 
grass  on  the  right  of  way,  and  thai  thereby  fire  was  communicated 
from  defendant's  engine  to  plaintiff's  property,  then  it  was  neces- 
sary for  the  jury,  in  finding  their  verdict  against  the  defendant, 
if  found  upon  that  ground,  to  consider  whether  this  alleged 
negligence  was  the  cause  of  the  damage;  that  is,  whether  the 
fire  was  communicated  from  defendant's  engine,  through  said 
dry  grass  or  combustible  material,  to  the  property  destroyed. 
But  the  instruction  above  recited  leaves  out  of  consideration  the 
question  as  to  whether  the  dry  grass  or  other  combustible  matter 
on  the  right  of  way  was  instrumental  in  destroying  the  property, 
as  alleged  in  the  complaint  If  it  was  not  instrumental  in  such 
destruction,  then  the  negligence  of  allowing  it  there  had  no  part 
in  consummating  the  damage  complained  of;  nor  was  it  thef*eby 
that  the  property  was  destroyed,  but  by  other  cause.  The  stat- 
ute provides  that  the  liability  follows  where  the  destruction 
occurs  from  fire  emanating  from  operating  the  railroad,  ^^and  a 
xegled  to  comply  with  the  provisions  of  this  chapter  in  keeping  dear 
he  right  of  way"  The  destruction  must  occur  by  means  of  these 
t>o  agencies — the  operation  of  the  road,  and  the  presence  of 
cGnbustible  material  on  the  right  of  way  —  in  order  to  make 
ou  a  liability  on  these  points  of  negligence.  The  instruction 
uu(er  consideration  assumed  that  the  mere  existence  ot  dead 
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grasSy  weeds,  or  combustible  material  on  the  right  of  way  fast- 
ened the  liability  on  the  defendant  for  the  damage  alleged^ 
without  considering  whether  such  combustible  material  was 
instrumental  in  effecting  the  destruction  of  the  property  as 
alleged  in  the  complaint  and  as  provided  in  the  statute.  No- 
where in  the  instructions  did  the  court  recur  to  the  subject,  and 
supply  the  omission  apparent  in  the  instruction  above  quoted. 

These  observations  are  fully  in  accord  with  the  case  of 
Dianrumd  v.  Nortliem  Pacific  R.  R.  Co.  6  Mont.  580,  although 
the  particular  point  before  us  was  not  involved  in  that  case. 
In  that  case  it  is  said:  ^'The  jury  found,  as  fact,  that  the  fire 
in  question  came  from  one  of  the  defendant's  trains,  and  was 
caused  by  the  neglect  of  the  defendant  in  failing  to  keep  its 
right  of  way  free  from  dead  grass,  and  that  there  was  suiBcient 
thereof  on  said  right  of  way,  in  the  vicinity  of  defendant's 
ranch,  to  make  it  apparent  to  a  person  of  ordinary  prudence 

that  there  was  danger  of  fire  therefrom If  there  was 

neglect  in  this  regard,  whereby  the  fire  occurredy  and  the  damage 
wa^  done,  it  was  not  very  material  how  perfect  and  complete 
the  road  was  equipped  in  other  respectSi  or  how  faithful  and 
efficient  were  its  officers." 

In  the  case  at  bar  the  court  refused  to  give,  upon  appellant's 
request,  the  following  instruction :  "  If  the  plaintiff  relies  upon 
the  fact  that  the  fire  started  upon  defendant's  right  of  way,  then 
he  must  prove  that  there  was  such  a  sufficiency  of  combustible 
material,  dead  weeds  and  dry  grass,  upon  such  right  of  way  at 
the  place  where  the  fire  is  alleged  to  have  started  as  to  indicate 
danger  from  fire  to  common  prudence,  and,  failing  to  prove 
this,  no  liability  can  arise  therefrom." 

The  refusal  of  the  court  to  give  said  instruction  is  assigned 
as  error. 

We  are  of  the  opinion  that  this  instruction,  or  one  embody- 
ing the  ideas  therein  set  forth,  should  have  been  given.  Bui 
no  instruction  to  that  effect  was  given  by  the  court.  In  addi- 
tion to  the  extracts  hereinbefore  quoted  from  the  Diamond  Cate^ 
It  was  observed  by  the  court  in  that  case  that  "the  statute  re- 
quiring railroad  companies  to  keep  their  track  and  right  of 
way  free  from  dry  grass,  weeds,  or  other  combustible  matei'al, 
should  receive  a  reasonable  construction.     It  is  a  matter  of  x>m- 
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mon  observation  that  geDerally,  id  Montana,  the  right  of  way 
of  railroads  has  upon  them  more  or  less  dry  grass  and  weeds; 
but  if  the  quantity  is  not  sufficient  to  indicate  danger  from  fire 
to  common  prudence  and  ordinary  care,  then  no  liability  could 
arise  tlierefrom.  The  instructions  &s  given  cover  this  propo- 
sition/^ No  doubt  counsel  for  appellant  predicated  the  instruc- 
tion asked  for  upon  the  views  expressed  in  the  Diamond  Case 
as  to  the  proper  construction  of  said  statute.  These  views  are 
in  no  way  questioned  by  respondent's  counsel  as  not  conforming 
to  reason  and  authority.  We  fully  approve  them,  and  there- 
fore conclude  that  the  court  erred  in  refusing  to  give  the  in- 
struction asked  as  above  recited,  or  one  of  like  effect.  That 
instruction  is  qualified  by  its  own  terms.  It  states  that,  "if  the 
plaintiff  relies  upon  the  fact  that  the  fire  started  on  defendant's 
right  of  way,"  etc.  This  is  proper.  It  does  not  assume  that 
those  points  of  negligence  are  the  only  ones  which  may  be  re- 
lied on,  but  says  that,  if  such  negligence  is  relied  on,  the  fair 
construction  of  the  statute,  as  explained  in  the  Diamond  Case, 
should  be  the  rule  in  this  case.  But  in  the  case  at  bar  the 
court  refused  to  give  an  instruction  covering  the  very  propo- 
sition in  this  regard  which  had  been  approved  in  the  Diamond 
Case, 

Judgment,  therefore,  must  be  reversed,  and  the  case  remanded^ 
with  direction  to  sustain  appellant's  motion  for  a  new  trial;  and 

it  is  so  ordered. 

Reversed. 
Blae£|  C.  J.,  and  De  Witt,  J.,  concur. 


DILLON,  Respokdent,  v.  BAYLISS,  Appellant. 

[Argaed  July  14, 1891.    Dedded  October  6, 1891.] 

Mdibb  A2n>  MisoKi'-^ Location  noHoe — Permanent  monument,^  A.  location  notice 
which  describes  the  claim  by  reference  to  an  adjoining  claim  is  admissible  in 
eridence  as  containing  a  sufficient  reference  to  a  permanent  monument  nnder 
section  2324  of  the  Beyised  Statutes  of  the  United  States,  and  the  question  as 
to  whether  such  adjoining  claim  is  in  fact  a  permanent  monument  is  a  matter 
of  pioof.    (MetcaXf  ▼.  FreacoU,  10  Mont.  283,  cited. ) 

« Aura— RankR — ^t^fBcJgncy  of  description.— Where  a  location  notice  refers  to  an 
adjoining  claim  as  being  on  the  southeast,  and  contains  a  description  of  its  ex- 
terior boundaries  as  beginning  at  the  southwest  boundary  of  such  adjoining 
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claim,  an  objeotton  to  ita  admiaaion  in  OTidenoe  upon  the  ground  that  the 
deacription  ia  indeflnite  and  nnoertain  cannot  be  anatained  where  it  doea  not 
appear  from  the  face  of  the  notice  that  the  aarfaoe  linea  or  auperflcial  ahape  of 
the  adjoining  claim  waa  anoh  aa  to  render  the  deacription  impoeaible,  and 
prima  facie  the  notice  ia  admiaaible. 
BiMB—iSam«—C7onc2tmom«M.— Though  the  deacription  in  a  location  notice  may 
be  Bufficient  to  admit  the  notice  in  eridence,  it  ia  not  thereby  rendered  con- 
claaiTO,  but  it  may  be  ahown  by  evidence  aliunde  the  notice  that  the  deacription 
therein,  when  applied  to  the  premiaea  with  reference  to  the  permanent  monu- 
menta.  ia  mialeading,  unintelligible,  or  imposnible,  or  (hat  the  alleged  monu- 
menta  are  not  in  fact  auch. 

Appeal  from  First  Judicial  Diatridy  Lewis  and  (Xarke  County. 

Action  to  determine  the  right  to  the  possession  of  mining 
premises.  The  cause  was  tried  before  Blake,  C,  J.  The 
plaintiff  had  judgment  below. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

This  action  is  a  contest  between  claimants  of  mineral  lands 
tipon  the  public  domain  of  the  United  States. 

Defendant  applied  to  the  government  for  a  patent  to  the 
Maskelyne  quartz  lode  mining  claim.  Plaintiff  filed  his  ad- 
verse claim  in  the  appropriate  land  office,  alleging  that  he 
owned  the  premises  by  virtue  of  his  location  of  the  Kilby 
Claim. 

Plaintiff  then  commenced  this  action  in  the  proper  court,  for 
the  purpose  of  determining  the  right  of  possession  of  the  prem- 
ises between  the  claimants.  The  contention  is  therefore  between 
the  two  claims,  the  Kilby  and  the  Maskelyne. 

The  Kilby  location  was  made  on  January  2^  1882;  that  of 
the  Maskelyne  was  April  5,  1883. 

As  the  Kilby  locator  had  all  of  the  years  1882  and  1883  in 
which  to  perform  his  first  annual  representation  work,  forfeit- 
ure was  not  a  question  in  the  case.  If  the  Kilby  location  was 
validy  and  abandonment  had  not  taken  place,  the  Maskelyne 
location  was  a  nullity.     On  these  lines  the  case  was  tried. 

Defendant's  attack  was  upon  the  Kilby  location,  and  was  made 
upon  the  following  grounds :  The  description  of  the  Kilby,  as 
contained  in  the  location  notice,  was  as  follows :  "  Extending 
along  said  vein  or  lode  one  hundred  feet  in  an  easterly  direction, 
and  one  hundred  feet  in  a  westerly  direction,  from  the  center  of 
the  discovery  shaft,  and  three  hundred  feet  on  each  side  from  tho 


11  Mont]  Dillon  v.  Baylibs.  173 

middle  or  center  of  said  lode  or  vein  at  the  surface,  comprising 
in  all  two  hundred  feet  in  length  along  said  vein  or  lode^  and 

six  hundred  feet  in  width The  mining  claim  hereby 

located  is  situated  in  Ottawa  [unorganized]  mining  district, 
Lewis  and  Clarke  County,  Montana  Territory,  and  is  a  fraction 
of  a  claim  formerly  owned  by  A.  D.  Porter  and  Michael 
Gleason,  but  by  them  forfeited  by  failure  to  represent.  The 
adjoining  claims  are  the  Marble  Heart  Claim  on  the  south- 
east, the  Nine  Hour  Lode  Claim  on  the  southwest,  and  the 
St.  Louis  Claim  on  the  north.  This  location  is  distinctly 
marked  on  the  ground,  so  that  its  boundaries  can  be  readily 
traced  by  post  and  a  notice  set  at  the  discovery  shaft,  where 
this  notice  and  statement  is  posted  this  second  day  of  January, 
A.  D.  1882,  and  by  substantial  posts  or  monuments  of  stone  at 
each  corner  of  the  claim.  And  the  exterior  boundaries  of  the 
claim,  as  marked  by  said  posts  or  monuments,  are  as  follows, 
to  wit :  Beginning  at  the  southwest  boundary  of  Marble  Heart, 
running  two  hundred  feet,  more  or  less,  to  the  Nine  Hour  Lode 
on  the  southwest  side,  being  two  hundred  feet,  more  or  less, 
bounded  on  the  northwest  by  the  St.  Louis  Lode,  to  the  place 
of  beginning." 

Defendant  objected  to  the  introduction  of  this  notice  of  loca- 
tion, on  the  ground  that  it  is  indefinite  and  uncertain,  and  con- 
tained no  suflScient  description  of  the  so-called  "Kilby  Lode," 
so  that  the  same  could  be  identified.  The  objection  was  over- 
ruled and  the  notice  admitted.     This  appellant  assigns  as  error. 

Another  allied  error  relied  upon  is  the  refusal  of  the  court 
to  allow  certain  civil  engineers  to  testify  whether  a  skilled 
engineer  could  take  the  description  in  the  notice,  and,  with 
knowledge  of  the  surrounding  geography,  find  the  claim  on  the 
ground.  To  make  this  point  clear  it  is  necessary  to  state  some 
of  the  evidence  introduced  prior  to  this  offer  by  defendant. 

It  is  observed  that  the  location  notice  places  the  Marble 
Heart  Claim  on  the  southeast,  the  Nine  Hour  Claim  on  the 
southwest,  dnd  the  St.  Louis  on  the  north.  Michael  Gleason, 
a  witness  for  plaintiff,  testified  that  the  Marble  Heart  was  on 
the  north,  the  Nine  Hour  on  the  south,  and  the  St.  Louis  on 
the  west.  A  witness  (Senate)  for  defendant  testified  to  the 
same  effect. 


174  Dillon  v.  Bayldss,  [June  T.,  1891 

A.  E.  CummingSy  on  the  part  of  defendant,  who  qualified 
himself  as  a  skilled  engineer,  and  as  well  acquainted  with  the 
ground,  said  that  the  Nine  Hour  was  southerly,  the  St.  Louis 
on  the  west,  and  the  Marble  Heart  on  the  northeast ;  that  he 
had  taken  the  plat  of  the  Kilbj,  as  filed  in  the  United  States 
land  office,  upon  the  adverse  claim,  and  gone  upon  the  ground. 
He  was,  while  on  the  witness  stand,  shown  the  location  notice 
of  the  Kilby,  and  asked  whether  a  skilled  civil  engineer  could 
take  the  description  in  the  location  notice,  and  from  it  find  the 
Kilbj  Claim. 

James  S.  Keerl  also  qualified  himself  as  a  civil  engineer,  and 
was  asked  practically  the  same  question. 

George  H.  Robinson,  also  a  civil  engineer,  went  into  details 
as  to  the  premises,  and  his  knowledge  of  them,  and  the  sur- 
rounding ground  and  monuments.  He  was  then  asked  the 
same  question  as  that  propounded  to  Cummings  and  Keerl. 

Pursuing  this  line,  the  defendant  offered  to  prove  by  these 
witnesses  that  it  would  be  impossible  to  take  the  description  in 
the  notice  of  location  of  the  Kilby,  and  from  it  locate  the  Kilby 
claim  on  the  ground.  This  evidence  was  objected  to  by  plaint- 
iff, on  the  ground  that  whether  the  description  was  sufficient 
was  a  question  for  the  determination  of  the  court,  which  was 
concluded  by  the  admission  in  evidence  of  the  notice  of  the  loca- 
tion of  the  Kilby.  The  objection  was  sustained  by  the  court. 
This  position  taken  by  the  court  is  also  assigned  as  error. 

CuUeTiy  Sanders  &  Shelion,  for  Appellant. 

The  notice  of  location  of  the  so-called  Kilby  Lode  is  fatally 
defective  in  not  identifying  the  claim.  The  certificate  recites 
that  'Hhe  adjoining  claims  are  the  Marble  Heart  Claim  on  the 
southeast,  the  Nine  Hour  Lode  Claim  on  the  southwest,  and 
the  St.  Louis  Lode  on  the  north And  the  exterior  bound- 
aries of  the  claim,  as  marked  by  said  posts  or  monuments,  are 
as  follows,  to  wit:  Beginning  at  the  southwest  boundary  of 
Marble  Heart,  running  two  hundred  feet;  more  or  less,  to  the 
Nine  Hour  Lode  on  the  southwest  side,  being  two  hundred  feet, 
more  or  less,  bounded  on  the  northwest  by  the  St.  Louis  Lode^ 
to  the  place  of  beginning." 
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There  is  no  attempt  to  define  the  point  on  the  boundaries  of 
these  respective  mining  claims  where  the  posts  or  monuments 
are  set,  or  what  marks  or  indications  there  are  on  the  posts  or 
monaments  that  they  mark  the  boundary  lines  of  the  Kilby 
Lode.  As  near  as  we  can  determine  from  the  notice^  the  strike 
of  the  vein  is  from  northeast  to  southwest,  consequently  a 
corner  should  be  found  at  each  of  the  four  cardinal  points  of 
the  compass.  What  is  it  that  marks  any  particular  corner  of 
this  claim?  Is  it  a  post  or  is  it  a  monument?  The  notice 
must  be  so  definite  that  a  prospector  or  other  person  looking  for 
mineral  deposits  could  with  the  aid  of  the  notice  find  the  monu- 
mentSy  and  from  it  and  the  description  in  the  notice  trace  out 
the  extent  of  the  claim.  (jSeidler  v.  La  Fave,  4  N.  M.  369.) 
If  this  is  the  rule  then  it  is  manifest  that  this  notice  of  location 
is  void  for  uncertainty.  Mining  claims  ordinarily  are  paral- 
lelograms fifteen  hundred  feet  in  length  by  six  hundred  feet  in 
width.  The  notice  of  location  does  not  indicate  whether  it  is  in 
the  longer  or  shorter  boundary  line  of  either  of  these  claims 
in  which  the  post  or  monument  of  stone  which  marks  the  corner 
of  the  Kilby  Claim  will  be  found,  or  whereabouts  in  such  bound- 
ary line — how  far  or  in  what  direction  from  any  given  corner 
of  one  of  these  named  claims  one  should  look  for  it,  or  what, 
whether  post  or  monument  of  stone,  he  may  expect  to  find  at 
any  given  corner.  Again,  three  of  these  posts  of  monuments 
marking  the  corners  of  the  Kilby  Lode  are  located  somewhere 
within  or  on  the  boundaries  of  the  three  adjoining  claims,  but 
the  fourth  comer  of  the  Kilby  cannot  be  so  located  unless  one 
of  the  lines  of  one  of  these  claims  constitutes  the  boundary  line 
on  two  sides  of  the  Kilby.  This  is  not  to  be  supposed,  and 
therefore  there  is  one  comer  of  the  Kilby  left  wholly  indefinite 
as  to  location.  But  the  point  in  which  this  notice  of  location 
is  most  conspicuously  indefinite  and  uncertain  is  in  its  location 
of  the  adjoining  claims.  "The  adjoining  claims  (to  the  Kilby) 
are  the  Marble  Heart  Claim  on  the  soiUheast/'  and  yet  when  the 
comers  of  the  Kilby  are  to  be  located,  the  locator  commences  at 
some  point  on  the  southwest  boundary  of  the  Marble  Heart. 
It  is  needless  to  point  out  to  this  court  that  if  the  Marble  Heart 
Claim  adjoins  the  Kilby  on  the  southeast  side  then  the  line 
separating  the  two  claims  must  be  the  northwest  line  of  the 
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Marble  Heart  and  the  southeast  line  of  the  Kilby.  The  other 
calls  for  corners  are  equally  misleading  and  indefinite.  Grant- 
ing the  proposition  contended  for  by  counsel  on  the  other  side,, 
that  an  adjoining  mining  claim  may  constitute  the  ^'natural 
object  or  permanent  monument"  required  by  the  statute,  it 
must  be  conceded  that  the  references  in  this  notice  are  so  con- 
flicting, contradictory,  and  misleading  as  to  render  the  notice 
absolutely  void.  For  these  reasons  the  Kilby  Claim  was  not 
identified  with  reasonable  certainty  under  section  2324  of  the 
Revised  Statutes  of  the  United  States,  and  the  authorities  con- 
struing the  provisions  therein  contained.  {Hammer  v.  Garfield 
Min.  Co.  130  U.  S.  299;  Harmovrih  v.  Butcher,  4  Mout.  307; 
Drummond  v.  Longy  9  Colo.  639 ;  Faxon  v.  Barnard^  2  Mc- 
Crary,  44 ;  9  Morr.  Min.  Rep.  518 ;  Seidler  v.  La  Fave,  4  N.  M. 
369 ;  Pollard  v.  Shiveli/,  5  Colo.  312 ;  2  Devlin  on  Deeds,  §  1010> 
and  cases  cited.) 

Having  admitted  the  location  notice  of  the  Kilby  in  evidence, 
the  court  erred  in  excluding  testimony  tending  to  show  that  the 
description  of  the  premises  therein  contained  was  indefinite,  mis* 
leading,  and  uncertain  to  such  an  extent  that  even  civil  engi- 
neers could  not  locate  the  ground  with  any  certainty,  or  at  all. 
This  testimony  was  excluded,  upon  the  theory  that  the  admis- 
sion in  evidence  of  the  location  notice  was  conclusive  as  to  the 
suflBciency  of- the  description.  It  may  have  been  a  question  of 
law  for  the  determination  of  the  court  on  the  admission  of  the 
notice  in  evidence  whether  the  mining  claims  therein  referred  to 
were  "natural  objects  or  permanent  monuments'^  within  the 
meaning  of  the  statute,  but  as  to  whether  there  was  such  a 
reference  to  them  in  the  notice  of  location  as  to  identify  the 
particular  portion  of  the  earth's  surface  claimed  by  the  plaint- 
iff as  the  Kilby  Lode  was  a  question  of  fact  for  the  jury. 
"Definition  and  meaning  of  words,"  says  Chief  Justice  McCou- 
nell,  in  O^Dmndl  v.  Glenn,  8  Mont.  248-254,  "  used  in  a  stat- 
ute, are  matter  of  law,  and  as  to  whether  the  objects  described 
come  within  the  definition  is  a  matter  of  fact  for  the  jury." 

In  Upton  V.  Larhin,  7  Mont.  449-454,  this  identical  question 
was  before  the  court.  Objection  was  made  to  the  introduction 
of  the  notice  of  location  in  evidence,  for  the  reason  that  it  did 
not  identify  the  claim  alleged  to  have  been  located.     The  court 
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foand  that  the  notice  objected  to  did  on  its  face  refer  to  a  ^r- 
manent  monument,  to  wit^  the  Gambetta  Lode  Claim  on  the 
east,  and  says :  ^^  Whether  or  not  this  was  such  a  deseription 
as  would  identify  the  claim  is  a  question  for  the  jury/'  And 
Judge  Liddell,  in  Flavin  v.  MaJtiinghj,  8  Mont,  242-247,  says : 
"As  a  matter  of  practice  in  this  Territory  the  question  is  no 
longer  an  open  one;  and,  after  again  considering  the  point,  we 
see  no  reason  for  disturbing  the  jurisprudence  thereon."  The 
same  question  had  been  before  the  court  in  Russell  v.  Chumasero, 
4  Mont.  309,  and  in  Garfidd  Min.  Co.  v.  Ham'nier,  6  Mont.  58. 
This  question  seems  to  be  about  as  well  settled  elsewhere  as  it 
is  in  Montana.  (Wade's  Mining  Law,  §  28,  and  cases  there 
cited ;  Reed  v.  Spicer,  27  Cal.  57 ;  Began  v.  (/Reilly,  32  Cal. 
11;  Anderson  v.  Black,  70  Cal.  226;  Seidler  v.  La  Fave,  4 
K  M.  369;  Pollard  v.  Shively,  5  Cal.  312;  N(yrth  Noonday 
Min  Oo.  V.  Orieni  Min,  Go.  1  Fed.  Rep.  522-534;  Seidler  v, 
Max/ield,  4  N.  M.  374.) 

Toole  &  Wallace,  for  Respondent. 

The  notice  of  location  was  prima  faeie  sufficient;  hence  the 
objection  that  "it  was  indefinite,  uncertain,  and  contained  no 
sufficient  description  of  the  lode  so  that  the  same  could  be  iden- 
tified," was  not  well  taken.  (Garfield  Min.  Co.  v.  Hammer,  6 
Mont.  53;  130  U.  S.  291,  299 ;  Vjdon  v.  LarUn,  7  Mont.  454; 
Russell  V.  Chumasero,  4  Mont.  309.)  The  questions  excluded 
are  not  whether  the  objects  referred  to  in  the  notice  of  location 
were  natural  objects  or  permanent  monuments,  or  whether  rely- 
ing upon  these,  or  any  of  these,  a  party  would  be  brought  into 
the  neighborhood  of  the  claim  as  located  upon  the  earth's  sur- 
face, within  the  decision  of  the  Supreme  Court  of  Montana, 
and  no  contest  appears  to  have  been  raised  upon  this  point. 
The  notice  contained  an  attempted  detailed  description  of  the 
ground,  which  description  was  altogether  unnecessary  and  sur- 
plusage therein.  (Upton  v.  Larhin,  7  Mont.  449,  455.)  The 
questions  objected  to  involve  the  question  whether,  from  this 
surplusage  description,  it  would  be  possible  to  locate  the  Kilby 
Lode  by  metes  and  bounds  on  the  earth's  suriiace,  and  those 
questions  were  properly  ruled  out  by  the  court,  as  a  notice  not 
Vox..  XI.— 18. 
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containiog  such  a  description  as  would  enable  this  to  be  done, 
would  not  necessarily  be  imperfect.  Indeed,  such  a  description 
as  would  enable  this  to  be  done  would  be  altogether  unnecessary 
in  the  notice. 

Appellant  inquires  with  reference  to  the  statement  in  the 
notice  that  the  points  of  the  claim  were  marked  by  posts  or 
monuments  of  stone,  "is  it  a  post  or  is  it  a  monument?"  Our 
Supreme  Court  has  determined  that  if  the  ground  is  properly 
marked  upon  the  earth's  surface,  whether  by  stone,  stakes,  or 
trees,  a  wrong  reference  in  the  notice  to  the  nature  of  the  mark- 
ing will  not  in  any  way  affect  the  location.  {Upton  v.  Larkin,  7 
Mont.  449.)  The  settled  doctrine  is  not  that  the  claim  must  be 
so  described  in  the  notice  as  that  it  can  be  marked  off  in  metes 
and  bounds  upon  the  earth's  surface,  but  that  if  in  truth  and  in 
fact  it  be  so  marked  upon  the  earth's  surface,  as  that  its  bound- 
aries may  be  readily  traced,  then  this  actual  marking  suffices; 
and  if  there  be  in  the  notice  such  a  reference  to  a  claim,  a  per- 
manent monument,  or  natural  object,  as  will  lead  the  prospector 
into  the  neighborhood  and  vicinity  of  the  claim,  as  thus  actually 
marked  and  located,  this  suffices;  and  under  the  forgoing  view 
there  was  clearly  no  error  committed  in  the  rejection  of  this 
question^  nor  in  the  admission  of  the  notice  of  location. 

De  Witt,  J. — We  will  discuss  the  two  points  suggested  in 
the  above  statement  of  the  case.  Was  the  location  notice  prop- 
erly admitted  in  evidence?  Did  the  court  properly  exclude 
evidence  tending  to  show  that  the  description  in  the  notice  was 
not  sufficient  to  identify  the  claim? 

1.  The  Revised  Statutes  of  the  United  States  (§  2324),  under 
which  locations  of  mining  claims  may  be  made  upon  the  public 
domain,  provide:  '^  All  records  of  mining  claims  ....  shall 
contain  .  •  •  .  such  a  description  of  the  claim  or  claims  located 
by  reference  to  some  natural  object  or  permanent  monument  as 
will  identify  the  claim." 

The  description  in  the  location  notice  of  the  Kilby  Claim  is  by 
reference  to  three  alleged  adjoining  claims,  the  Marble  Heart, 
the  Nine  Hour,  and  the  St.  Louis.  A  description  by  reference 
to  an  adjoining  mining  claim  is  a  sufficient  reference  to  a  per- 
manent monument  to  allow  the  notice  of  location  to  be  intro- 
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duoed  in  evidencje,  and  it  then  becomes  a  matter  of  proof  as  to 
whether  the  adjoining  claim  is  a  permanent  monument.  In 
Metcalf  V.  PreacoU^  10  Mont.  283,  is  the  last  affirmance  which 
this  court  has  made  of  a  line  of  decisions  to  that  effect.  There- 
fore, the  reference  to  a  permanent  monument  was  sufficient  in 
the  Kilby  location  notice  to  allow  it  to  be  introduced  in  evidence. 

Appellant's  counsel,  as  appears  by  the  records  of  this  court, 
is  not  without  a  share  in  the  labor  of  establishing  this  doctrine 
upon  the  firm  foundation  on  which  it  now  rests  in  this  court, 
and  in  the  argument  at  the  bar  in  this  case  he  cordially  assents 
to  its  continued  stability.  But  his  objection  to  the  location 
notice  goes  beyond  the  principle  just  cited.  Admitting  that  the 
three  mentioned  adjoining  claims  are  permanent  monuments, 
yet  he  says  that  the  reference  to  them  does  not  iden^i^  the  claim. 

We  are  prepared  to  concede  that,  no  matter  how  permanent 
and  prominent  the  monument  may  be,  or  how  conspicuous  and 
certain  the  natural  object  is,  yet,  if  there  was  no  intelligeut 
reference  to  them  that  would  identify  the  claim,  the  descrip- 
tion would  not  satisfy  the  requirements  of  the  United  States 
law.  The  very  object  of  selecting  a  natural  object,  or  erecting 
or  referring  to  a  permanent  monument,  is,  in  the  language  of 
the  statute,  to  identify  the  claim.  As  remarked  by  Judge  Hallett 
in  Faxon  v.  Barnard,  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  Colorado,  9  Morr.  Min.  Rep.  615:  "The 
government  gives  its  lands  to  those  citizens  who  may  discover 
precious  metal  ores  therein,  upon  the  condition  that  they  will  de- 
fine the  subject  of  the  grant  with  such  certainty  as  may  be  neces- 
sary to  prevent  mistakes  on  the  part  of  the  government,  and  on 
the  part  of  other  citizens  who  may  be  asking  the  same  bounty. 
This  is  reasonable  and  necessary  to  justly  administer  the  law, 
and  therefore  it  must  be  said  that  without  such  description  a 
certificate  of  location  is  void.'^ 

Now,  what  are  the  facts  as  to  the  location  notice  in  question? 
We  examine  it  now  upon  its  face  alone,  to  ascertain  whether  it 
should,  prima  facie,  be  admitted  in  evidence,  wholly  disregard- 
ing, for  the  present,  all  uncertainties  and  ambiguities  that  may 
be  developed  by  evidence  aliunde  the  notice. 

We  find  that  the  claim  is  two  hundred  feet  long,  running 
easterly  and  westerly,  and  six  hundred  feet  wide.     It  is  in  a 
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certain  mining  district,  county^  and  Territory.  A  post  and  notitse 
are  set  at  discovery  shaft.  There  is  a  substantial  post  and  mona- 
ment  at  each  corner.  The  Marble  Heart  claim  is  on  the  south- 
east, the  Nine  Hour  on  the  southwest,  and  the  St.  Louis  on 
the  north.  The  description  begins  at  the  southwest  boundary 
of  the  Marble  Heart,  and  runs  two  hundred  feet  to  the  Nine 
Hour,  on  the  southwest  side. 

Appellant  argues  that,  if  the  Marble  Heart  is  on  the  south- 
east of  the  Kilby,  that  a  corner  of  the  Kilby  cannot  be  on  the 
southwest  boundary  of  the  Marble  Heart.  From  the  location 
notice,  the  court  did  not  know  the  directions  of  the  surface  lines 
of  the  Marble  Heart,  or  the  superficial  shape  of  the  same,  or 
of  the  other  adjoining  claims.  Mining  claims  are  not  always 
right-angled  parallelograms.  They  are  frequently,  especially 
in  a  district  well  covered  by  locations,  and  in  which  are  many 
fractions  of  full  claims,  very  irregular  figures^  preserving  a  gen- 
eral parallelism  of  the  end  lines. 

It  does  not  appear  from  the  face  of  the  Kilby  location  notice 
that  the  Marble  Heart  was  of  such  a  sliape  that  there  was  not 
a  boundary  which  could  be  intelligently  called  a  southwest 
boundary,  although  the  body  of  the  Marble  Heart  might  be 
properly  described  as  lying  southeast  of  the  Kilby.  A  court 
could  not  say  from  an  inspection  of  the  notice  that  such  descrip- 
tion was  an  impossible  or  uncertain  one. 

And  so  with  the  balance  of  the  description  by  reference  to 
the  adjoining  claims.  The  face  of  the  notice  does  not  set  forth 
the  corners  or  figures  of  the  Nine  Hour  or  St.  Louis  claims. 
It  does  not  appear  from  the  notice,  but  the  surface  lines  of  these 
claims  were  such  that  the  Kilby's  reference  to  them  would  have 
been  certain,  when  one  went  upon  the  ground,  and  observed 
their  lines,  and  the  Kilby's  conformation  to  them.  The  Su- 
preme Court  of  Colorado  in  Dtnimmond  v.  Lorufy  9  Colo.  639, 
says:  "That  degree  of  certainty  with  which  the  final  survey 
for  a  patent  fixes  the  locus  and  boundaries  of  the  subject-matter 
of  the  grant  is  not  required  in  the  original  location  to  be  made 
by  the  discoverer  of  the  lode,  nor  would  it  be  practicable,  with- 
out the  aid  of  a  professional  surveyor.'' 

We  are  of  opinion  that  there  was  no  error  in  admitting  the 
location  notioe  in  evidence.     Its  fate,  however,  when  it  got  into 
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court,  and  mefc  the  attacks  of  its  adversary,  is  another  matter, 
and  brings  us  to  the  consideration  of  the  second  error  assigned 
by  the  appellant. 

2.  It  was  shown  in  the  evidence  and  by  one  of  plaintiff's 
witnesses,  among  others,  that  the  three  adjoining  claims  named 
were  situated  in  directions  from  the  Kilby  other  than  those  set 
forth  in  the  location  notice.  Witnesses  who  were  skilled  engi- 
neers were  offered  to  prove  that  an  engineer  could  not  take  the 
description  in  the  location  notice,  and,  by  referring  to  the  per- 
manent monuments  therein  mentioned,  find  the  premises  claimed 
as  the  Kilby  Lode.  We  do  not  attach  importance  to  the  &ct  that 
these  witnesses  were  professional  engineers.  We  mention  them 
as  such,  for  it  was  in  that  character  that  they  appeared  upon 
the  trial.  If,  instead  of  being  engineers,  they  had  been  any 
other  class  of  persons,  '^who,  having  organs  of  sense,  can  per- 
ceive, and,  perceiving,  can  make  known  their  perceptions  to 
others,"  the  principle  involved  in  the  exclusion  of  their  evidence 
would  have  been  the  same.  Their  offered  testimony  was  not 
excluded  because  it  was  an  attempt  to  set  up  the  technical  and 
exact  rules  and  methods  of  applied  mathematics  as  against  the 
common  perceptions  of  laymen.  We  can  understand  how  an 
engineer  might  say  professionally  that  a  description  was  insuf- 
ficient for  him  to  find  the  ground,  if  he  spoke  by  the  principles 
of  the  exact  science  in  which  he  dealt,  while,  as  an  ordinary 
observer,  he  might  be  compelled  to  admit  that  the  description 
would  guide  him  to  the  ground,  and  that,  disregarding  scientific 
errors  and  inaccuracies,  he  might  find  the  ground  intended  to 
be  described. 

But,  as  remarked,  the  engineers'  testimony  was  not  excluded 
because  it  was  offered  as  conclusive  in  establishing  that  the 
description  was  fatally  defective.  It  was  not  objected  to  that  it 
was  applying  too  strict  scientific  measurements  to  locations  which 
of  necessity  are  made  by  men  unacquainted  with  professional  sur- 
veying. The  law  recognizes  that  locations  of  mining  claims  are 
generally  not  made  with  mathematical  exactness,  and  much  liber- 
ality is  properly  extended  to  the  locator  who  does  the  best  that 
the  circumstances  allow. 

A  surveyor  could  technically  and  truthfully  say  that  a  cer- 
tain description  would  not  identify  the  ground.     With  scientific 
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exactnesSy  it  might  not ;  but  a  practical  miner^  familiar  with  the 
methods  of  locating  claims,  and  with  knowledge  of  the  neighbor- 
hood, might  as  truthfully  testify  that  he  could  take  the  descrip- 
tion and  find  the  ground. 

The  question  in  the  case  at  bar  is  not  between  exact  science 
and  common  knowledge.  The  engineers'  testimony  was  ex- 
cluded on  a  different  ground — a  ground  that  would  have 
applied  as  well  to  the  witness  of  common  knowledge  as  to  the 
civil  engineer.  If  the  engineers'  testimony  was  to  be  excluded 
on  the  ground  assigned,  then  all  testimony  of  all  witnesses  to 
the  same  effect  is  incompetent 

The  ground  was  as  follows:  Respondent  took  the  position 
that  the  sufficiency  of  the  description  in  the  location  notice  was 
a  matter  for  the  court,  and  this  was  concluded  by  the  fact  that 
the  location  notice  had  been  admitted  in  evidence,  and  that  it 
could  not  then  be  attacked  by  testimony.  On  this  objection  the 
court  excluded  the  testimony  offered.  To  be  sure,  it  was  for 
the  court  to  determine  whether  the  location  notice  was  sufficient, 
on  its  face,  to  admit  it  in  evidence;  and  this,  as  we  have  shown 
above,  the  court  properly  decided.  But  did  the  notice  then 
become  infallible?  Could  it  not  be  shown  by  engineers,  or  any 
competent  witnesses  who  knew  the  facts,  that  the  description  of 
the  notice,  when  applied  to  the  premises  and  the  alleged  monu- 
ments, failed  to  identify  the  claim?  And  this  is  the  precise 
class  of  testimony  that  the  court  had  been  allowing  throughout 
the  trial.  The  responsibility  of  its  exclusion  at  this  point,  we 
are  constrained  to  remark,  is  upon  the  counsel  and  not  upon 
the  court.  The  objection,  as  appears,  was,  quoting  the  lan- 
guage of  the  record,  "for  the  reasons  above  given.'*  This  was 
in  the  course  of  an  examination,  in  which  certain  pertinent 
objections  had  been  made,  and  the  reasoDS  given,  and  the  objec- 
tions sustained.  Then  comes  the  objection  in  question,  "  for  the 
reasons  above  given,"  Among  those  "  reasons  above  given  "  was 
the  one  that  the  description  in  the  location  notice  was  conclusive. 
This  was  not  called  to  the  special  attention  of  the  court,  but,  in  the 
collection  of  "reasons  above  given,"  the  court  must  have  had  in 
mind  other  reasons  and  grounds  which  were  deemed  to  be  good. 
This  is  the  only  explanation  of  the  sudden  and  single  departure 
of  the  court  from  the  course  which  it  had  theretofore  followed. 
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Take  the  respondent's  position  in  its  extreme  results^  and  it 
would  appear  that^  if  the  description  upon  the  face  of  a  notice 
is  good,  then  it  is  still  good,  even  if  it  be  made  to  appear  by  the 
clearest  evidence  that  it  describes  nothing.  Take  an  apparently 
good  description,  go  upon  the  ground  with  it,  find  the  monu- 
ments mentioned,  then  start  to  run  the  lines  of  the  claim  by 
reference  to  the  monuments,  and  find  that  the  monuments  so 
exist,  and  the  lines  are  so  located  by  reference  to  them  that  the 
description  is  wholly  unintelligible,  and,  with  the  description, 
one  cannot  find  the  premises  intended  to  be  described.  Then 
we  must  accept  that  location  description  as  final,  and  cannot 
show  by  any  testimony  that  it  is  utterly  worthless  for  the  pur- 
poses of  identifying  the  claim.  We  do  not  understand  that  to 
be  the  law. 

The  reference  to  natural  objects  or  permanent  monuments  is 
for  the  purpose  of  identifying  the  claim.  It  is,  among  other 
purposes,  to  show  the  prospector  that  the  ground  that  he  may 
desire  to  appropriate  has  been  taken  by  another.  Now,  if  such 
prospector  reads  his  predecessor's  notice,  finds  his  monuments, 
and,  tracing  the  description,  finds  nothing  described,  is  that 
notice  to  him?  Or  is  it  a  description  which  enables  the  govern- 
ment to  grant  to  such  locator  anything  certain  ?     We  think  not. 

We  do  not  know  what  the  testimony  of  these  witnesses  would 
have  been.  We  do  not  speak  of  its  weight.  It  might  have 
been,  in  the  minds  of  the  jury,  wholly  overthrown.  But  the 
nature  of  it  was  competent. 

It  is  a  matter  of  proof  whether  or  not  an  object  described  in 
the  location  notice  as  a  permanent  monument  is  in  fact  such. 
Then  it  is  certainly  a  matter  of  legitimate  proof  whether,  in 
fact,  there  is  any  reference  to  the  permanent  monument  which 
is  intelligible,  or  whether  the  reference  is  delusive,  meaning 
nothing,  describing  nothing,  and  misleading. 

Let  it  be  well  understood  that  we  pass  upon  the  objection  as 
it  was  made  and  sustained.  If  the  question  was  objectionable 
upon  grounds  other  than  those  assigned,  and  called  to  the  atten- 
tion of  the  court,  that  was  not  before  the  District  Court  nor  this 
court.  The  court  on  the  trial  had  received  evidence  of  the 
errors  of  the  description,  that  the  adjoining  claims  were  not 
situated  as  described  in  the  notice,  and  evideuce  tending  to  show 


184  Dillon  v.  Bayliss.  [June  T.,  1891 

that  the  claim  could  not  be  found  from  the  description.  Then 
the  question  is  asked^  could  a  civil  engineer  take  the  descrip- 
tion and  find  the  ground?  In  view  of  the  question^  and  the 
objection  thereto,  it  would  have  been  the  same  thing  if  it  had 
been  asked  whether  the  ground  could  be  found  from  the  de- 
scription? and,  if  not,  why  not?  going  into  the  same  testimony 
as  to  errors  in  the  description  which  the  court  had  already 
entertained,  and  the  case  would  have  been  upon  the  same 
ground  upon  which  it  had  been  proceeding.  But  counseFs  ob- 
jection threw  the  case  off  the  track  which  it  had  been  pursuing. 
He  said  the  location  notice  description  was  conclusive,  and  it 
could  not  be  attacked  by  evidence;  and  this  view  the  court 
sustained,  apparently  inadvertently,  because  it  contradicted  the 
theory  upon  which  the  court  had  theretofore  gone.  As  the 
objection  was  made,  it  was  not  valid,  and  we  pass  upon  its 
validity  as  made. 

The  logic  of  Russell  v.  Chumasero,  4  Mont.  317,  and  kindred 
cases,  points  clearly  to  this  view.  The  notice  in  those  cases 
was  admitted,  not  as  conclusive.  The  notice,  prima  facie  good, 
may  go  into  evidence.  Then  it  may  be  shown  whether  the 
natural  object  or  permanent  monument  is  such.  The  reference 
to  the  permanent  monument  is  quite  as  material  to  the  descrip- 
tion as  is  the  permanent  monument  itself.  A  permanent  monu- 
ment, with  no  intelligible  reference  to  it,  would  not  describe 
or  identify  the  cltum.  Then  why  may  it  not  be  shown  that 
there  is  no  reference,  as  well  as  that  there  is  no  permanent 
monument?    Of  this  we  have  no  doubt  whatever. 

We  are  of  opinion  that  the  court  erred  in  excluding  the  pro- 
offered  testimony  of  Cummings,  Keerl,  and  Robinson,  and  on 
that  ground  the  judgment  is  reversed  and  the  case  is  remanded, 
with  directions  to  grant  a  new  trial. 

lieversecL 
Harwood,  J.,  concurs. 

Blake,  C.  J.,  having  tried  this  case  when  chief  justice  of  the 
territorial  Supreme  Court,  did  not  participate  in  this  decision. 


11  Mont.]  Gassert  v.  Black.  186 

GASSERT,  Respondent,  v,  BLACK  et  al.,  Appellants. 

[Argaed  July  6,  189L    Decided  October  18, 1891.  J 

Mosro^OES^  JPartnership  — Accounting — Pleading,  —An  answer  to  a  complaint  on 
foreclosure  of  a  mortgage  which  avers  that  the  plaintiff  and  defendants  were 
copartners  at  the  time  of  the  execution  of  the  note  and  mortgage;  that  the 
copartnership  still  exists  though  the  business  has  ceased ;  that  the  indebtedness 
secured  by  the  mortgage  was  connected  with  and  given  to  raise  funds  for  the 
copartnership  business,  and  for  the  additional  purpose  of  acknowledging  the 
amount  due  plaintiff  on  account  of  advances  made  by  him,  there  not  being 
facilities  at  the  time  for  making  a  full  settlement  of  the  copartnership  affairs  as 
was  contemplated;  that  the  plaintiff  is  indebted  to  the  defendants  and  to  the 
copartnership  in  a  certain  sum  for  money  and  services  rendered  the  firm  which 
he  agreed  to  pay,  and  which  grew  out  of  the  transactions  for  which  the  note  was 
given ;  that  the  note  not  having  been  used  to  raise  funds  was  but  an  account 
stated;  and  which  prays  for  dissolution  and  an  accountiug,  states  facts  sufficient 
on  demurrer  to  constitute  a  defense  to  the  action. 

SkUE— Heformation  ofxeriUen  instrument— -  Pleading, — In  an  action  for  the  fore- 
closure of  a  mortgage  for  default  of  interest,  where  the  note  provided  for  the 
pa3rment  of  annual  interest  and  the  mortgage  authorized  foreclosure  in  default 
of  principal  or  interest,  a  cross-complaint  which  avers  in  effect  that  at  the  time 
of  the  execution  of  the  mortgage  it  was  agreed  that  no  interest  should  be  pay- 
able until  the  maturity  of  the  principal,  and  that  the  mortgage  should  not  be 
foredosable  on  default  of  annual  interest ;  that  it  was  intended  that  the  mort- 
gage should  express  this  agreement,  but  that  by  mistake  it  provided  for  fore- 
closure on  default  of  annual  interest;  that  the  mortgage  did  not,  therefore, 
oontain  the  true  agreement  of  the  parties ;  and  that  the  mistake  was  mutual, 
alleges  facts  sufficient  to  sustain  a  reformation  of  the  mortgage. 

Appeal  fr<mi  Sixth  Judicial  Didridf  Park  County. 

Action  to  foreclose  a  mortgage.  A  demurrer  to  the  answer 
and  cross-complaint  was  sustained  by  Henry,  J. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

The  District  Court  sustained  a  demurrer  to  the  defendants' 
answer  and  cross-complaint.  Judgment  then  followed  for  the 
plaintiff.  The  sufficiency  of  the  defendants*  pleading  is  there- 
fore the  question  on  review.  It  becomes  necessary  to  state 
quite  fully  the  complaint,  answer,  and  cross-complaint,  and  the 
demurrer  thereto. 

The  complaint  sets  forth  that  defendants  Black  and  Randall, 
on  December  9,  1888,  gave  their  promissory  note  to  plaintiff 
in  the  following  words :  — 

^*  $13,334.  Bozeman,  M.  T.,  December  9,  1888. 

"On  or  before  the  ninth  (9th)  day  of  December,  1892,  we 
promise  to  pay  to  H.  Gassert  the  sum  of  thirteen  thousand 
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three  hundred  and  thirty-four  dollars  {il3,SM\  for  valae 
received^  interest  at  the  rate  of  ten  per  cent  per  annum  from 
date  until  paid.     Interest  payable  annually. 

"W.  H.  Randall. 

"M.  M.  Black.'' 

That,  to  secure  the  payment  of  said  principal  sum  and  inter* 
est,  defendants  executed  and  delivered  to  plaintiff  a  mortgage 
of  even  date  upon  property  (describing  it),  and  conditioned  for 
the  payment  of  said  sum  and  interest  at  the  rate  and  at  the 
times  and  in  the  manner  specified  in  said  note,  and  according 
to  the  conditions  thereof.  The  mortgage  was  duly  acknowledged 
and  recorded,  and  a  copy  with  the  indorsements  is  annexed,  and 
made  a  part  of  the  complaint. 

The  complaint  was  filed  December  24,  1889.  It  further 
alleges  that  no  part  of  the  principal  or  interest  is  paid ;  that  the 
interest  from  December  9, 1888,  to  December  9, 1889,  $1,333.40, 
is  past  due  and  unpaid ;  that  plaintiff  is  owner  and  holder  of 
the  note  and  mortgage.  The  mortgage  pleaded  contains  the 
clause :  ''  But,  in  case  default  be  made  in  the  payment  of  the 
principal  sum  or  interest  as  above  provided  [the  mortgage  hav- 
ing set  forth  the  note  in  full],  then  the  party  of  the  second 
part,  his  executors,  administrators,  and  assigns,  are  hereby  em- 
powered to  sell  the  premises  above  described,''  etc.,  "and  out 
of  the  money  arising  from  such  sale  to  retain  said  principal  and 
interest,"  etc. 

The  complaint  then  contains  the  ordinary  prayer  for  judg- 
ment and  foreclosure. 

The  amended  answer  and  cross-complaint,  upon  which  the 
case  was  determined,  was  filed  October  9,  1890.  This  pleading 
is  in  three  divisions,  which  may  be  stated  as  follows :  — 

1.  That  at  the  date  of  the  execution  of  the  note  and  mort- 
gage, and  a  long  time  prior  thereto,  to  wit,  on  February  5, 
1886,  the  plaintift  Gassert  and  one  Jacob  Reding  and  defend- 
ants, Black  and  Randall,  were  copartners,  under  the  firm  name 
of  Gassert,  Black  &  Co.,  in  a  business  (describing  it).  It  may 
be  observed  here  that  Rosa  Black  is  a  party  simply  as  having 
signed  the  mortgage  in  release  of  her  dower  as  wife  of  M.  M. 
Black.  That  shortly  after  the  formation  of  the  copartnership 
Reding  sold  his  interest  to  Gassert,  who  succeeded  thereto  with 
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the  consent  of  defendants,  and  who  ever  since  has  been  and 
DOW  IS  a  member  of  the  firm  composed  of  Gassert,  Black,  and 
Kandall,  and  no  other  persons  are  interested  in  the  firm.  Bat 
the  allegation  is  that  Reding  was  a  member  of  the  firm  at  the 
time  of  the  execution  of  the  note  and  mortgage.  Originally 
the  partnership  was  an  equal  one  between  Grassert,  Reding, 
Black,  and  Randall.  After  Gassert's  succession  to  the  Reding 
interest,  Grassert  had  a  half,  and  Black  and  Randall  a  half. 
When  this  succession  took  place  does  not  appear  in  this  division 
of  the  answer,  except  that  it  was  subsequent  to  the  giving  of 
the  note.  That  by  the  terms  of  the  copartnership  agreement 
each  should  contribute  his  labor,  skill,  and  services,  and  defray 
expenses  in  proportion  to  his  interest.  The  indebtedness  men- 
tioned in  the  complaint  grew  out  of  and  was  connected  with  the 
copartnership  business,  and  was  given  to  raise  funds  to  carry 
on  the  same.  At  no  time  prior  to  the  execution  of  the  note  did 
plaintiff  contribute  his  labor,  skill,  or  services  to  the  business, 
but  defendants  did  so  do.  That  the  labor,  etc.,  which  should 
have  been  rendered  by  plaintiff,  and  which  were  rendered  by 
defendants,  up  to  the  date  of  the  execution  of  the  note,  amounted 
to  $2,551.67,  and  that  the  advances  made  by  defendants  in 
money,  property,  and  effects  up  to  said  date  and  during  the  co- 
partnership in  and  about  the  business  amounted  to  $10,358.75, 
and  on  account  whereof  the  plaintiff  was  at  the  time  said  inter- 
est became  due  and  payable  indebted  to  defendants  in  the  sum 
of  $12,910.41,  which  he  promised  and  agreed  to  pay,  and  which 
is  due,  and  grew  out  of  the  transaction  for  which  the  note  was 
given. 

This  is  the  substance  of  the  first  division  of  defendants' 
pleading.     They  then  go  into  another  matter,  and  set  out: — 

2.  They  repeat  the  allegation  of  partnership,  and  say  that 
the  note  and  mortgage  were  executed  for  the  purpose  of  raising 
money  to  be  used  in  the  copartnership  business,  and  were  not 
to  include  and  did  not  include  therein  the  amount  due  these 
defendants  on  account  of  labor,  skill,  and  services  rendered  by 
them  for  the  firm,  or  the  advances  of  money,  etc.,  by  them 
brought  into  the  firm  up  to  the  date  of  the  execution  of  the 
note  and  mortgage.  Since  the  giving  of  which  note  and  mort* 
gage  the  copartnership  business  has  entirely  ceased.     And  that 


188  Gassebt  v.  Black.  [June  T.,  1891 

said  note,  not  having  been  used  to  raise  funds  for  the  copartner- 
ship, is  but  an  account  stated  as  to  the  expenditures  of  the 
plaintiff.  That  said  partial  settlement  was  made,  and  the  note 
and  mortgage  executed,  for  the  said  purpose  of  raising  money^ 
and  in  the  absence^  at  the  time,  of  the  facilities  for  making  a 
full  settlement  of  the  affairs  of  the  copartnership,  and  for  the 
sole  and  only  additional  purpose  of  recognizing  and  acknowl- 
edging the  amount  due  to  the  plaintiff  on  account  of  advances 
made  by  him.  That  therefore  the  settlement  of  the  amount 
due  to  defendants,  as  before  set  forth,  was  deferred,  and  lef);  to 
be  completed  within  a  reasonable  time.  That  no  settlement  or 
accounting  thereof  has  ever  been  had,  as  understood  and  con- 
templated, and  there  is  now  due  and  owing  to  defendants  from 
plaintiff  the  sum  aforesaid,  which  defendants  pray  may  be 
allowed  as  an  equitable  counter-claim  and  set-off  to  the  note. 

3.  Then,  for  cross-complaint,  defendants  set  up  as  follows : 
That,  at  the  time  of  the  execution  of  the  note  and  mortgage, 
Black  and  Randall  and  Grassert  were  partners,  owning,  Gr^issert 
half,  and  Black  and  Randall  half  of  said  business.  That  prior 
to  said  partnership  the  plaintiff  and  Reding  were  copartners 
under  the  name  of  Gassert,  Black  &  Co.  That  Grassert  pur- 
chased Reding's  interest,  and  became  the  owner  of  one  half  the 
said  business.  That  at  the  time  of  the  execution  of  the  note 
and  mortgage  it  was  expressly  understood  and  agreed  that 
plaintiff  would  not  require  the  payment  of  the  interest  before 
the  maturity  of  the  principal  of  the  note,  and  that  there  was 
no  agreement  that  upon  failure  to  pay  the  interest  the  note 
should  become  due,  or  that  the  right  to  foreclose  the  mortgage 
should  accrue  on  that  account,  but  it  was  agreed  that  the 
indebtedness  should  not  become  due  until  the  maturity  of  the 
note.  That  for  the  purpose  alone  of  enabling  the  plaintiff  to 
use  said  note  and  mortgage  as  collateral  security  to  raise  money, 
which  he  claitned  was  necessary  to  carry  on  the  business,  the 
same  was  executed,  and  has  not  been  used  therefor.  The  inter- 
est upon  said  note  was  made  payable  annually,  whereby  these 
defendants  became  liable  for  the  payment  thereof  accordingly. 
That  the  provisions  of  the  mortgage  whereby,  upon  failure  to 
pay  interest  upon  maturity  of  the  same,  the  plaintiff  was 
empowered  to  sell  the  premises,  etc.,  occurred  through  a  mutual 
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mistake  made  by  plaintiff  and  defendants,  and  in  violation  of 
the  agreement  before  set  forth.  The  mistake  occurred  through 
the  iact  that  said  Black  performed  the  clerical  work  in  prepar- 
ing the  mortgage,  and  the  provisions  as  to  foreclosure  upon 
failure  to  pay  interest  were  not  observed  or  noticed,  and  there- 
fore do  not  contain  the  true  agreement  of  the  parties,  and  by 
which  said  money  was  to  be  raised  without  any  such  conditions, 
which  mutual  mistake  was  not  discovered  by  defendants  until 
this  suit  was  commenced.  That  defendants  relied  upon  the 
agreement  as  really  made,  and  that  a  reformation  of  said  mort- 
gage in  accordance  with  the  real  agreement  is  necessary  and 
proper  for  the  preservation  of  the  rights  of  defendants.  That 
the  partnership  has  never  been  settled  and  a  dissolution  of  the 
same  has  never  been  had. 

The  prayer  is  that  the  mortgage  be  reformed ;  that  the  right 
of  recovery  of  plaintiff  be  limited  to  his  interest  in  the  said 
note,  and  in  accordance  with  the  terms  thereof;  that  the  part- 
nership be  dissolved;  that  an  accountipg  be  had;  that  defend- 
ants have  judgment  for  what  may  be  found  due  above  the  half 
interest  in  the  note. 

Plaintiff  demurred  to  this  pleading,  that  it  did  not  set  forth 
facts  sufficient  to  constitute  a  defense  or  counter-claim,  and  sep- 
arately to  each  division  of  the  defendants'  pleading,  which 
grounds  of  demurrer  are  set  out  as  follows:  — 

1.  That  no  defense  is  set  up  in  this  section  of  the  answer. 
That  the  matter  therein  set  up  shows  a  partnership  between  the 
plaintiff,  defendants,  and  Reding,  and  does  not  show  that  any 
accounting  or  settlement  was  ever  made  between  them,  or  any 
of  them ;  nor  does  it  show  that  there  was  ever  any  agreement 
between  plaintiff  and  Reding  or  defendants  by  which  the  in- 
debtedness of  said  firm  was  to  be  paid  by  plaintiff;  nor  does  it 
show  that  any  indebtedness  which  would  be  chargeable  to  Red- 
ing upon  an  accounting  between  the  members  of  the  firm  was 
ever  agreed  to  be  paid  by  plaintiff;  nor  does  it  show  that  plaint- 
iff ever  agreed  to  pay  defendants  for  their  services  to  the  co- 
partnership. 

2.  As  to  the  second  section  of  the  answer,  the  demurrer  is 
j^ractically  upon  three  grounds :  (a)  That  the  matter  is  not  a 
defense  or  counter-claim,  as  covered  by  the  first  paragraph  of 
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the  demurrer ;  (6)  that  the  matter  set  up  shows  a  oopartnership 
between  plaintiff  and  defendants^  and  does  not  show  an  aooount- 
ing  or  settlement,  and  that  therefore  the  claim  of  defendants 
is  not  a  set-off;  (c)  that  the  matter  set  up  is  uncertain,  unintel- 
ligible, and  contradictory,  in  that  it  alleges  that  the  note  and 
mortgage  were  made  for  the  purpose  of  enabling  plaintiff  to 
raise  money  on  the  same  to  be  used  in  the  oopartnership  busi- 
ness; and  again,  that  the  note  and  mortgage  were  executed  for 
the  sole  and  only  additional  purpose  of  recognizing  and  ac- 
knowledging the  amount  due  to  plaintiff  on  account  of  advances 
made  by  him,  and  further  set  forth  that  the  parties  to  the  action 
are  still  copartners,  and  that  at  the  time  of  the  execution  of  the 
note  the  copartnership  had  ceased. 

3.  As  to  the  third  portion  of  the  answer,  that  designated  aa 
the  cross-complaint,  the  demurrer  is  upon  two  points :  (a)  That 
the  matter  does  not  set  forth  a  defense  or  counter-claim;  (6) 
that  the  cross-complaint  is  uncertain  and  unintelligible,  in  that 
it  alleges  that  the  note  and  mortgage  were  made  with  the  under- 
standing that  the  interest  was  not  to  be  paid  until  the  maturity 
of  the  note,  and  further  it  is  alleged  that  the  interest  was  made 
payable  annually  so  as  to  enable  the  plaintiff  to  raise  money  by 
using  it  as  collateral  security  for  a  loan.  Again,  it  is  allied 
that  a  mistake  was  made  in  making  the  interest  payable  annu- 
ally, and  that  no  mistake  was  made  in  the  note,  and  that  a 
mistake  was  made  in  the  mortgage  given  to  secure  the  note. 

This  demurrer  was  by  the  District  Court  sustained,  and  judg- 
ment accordingly  entered  for  the  plaintiff.  The  demurrer  to 
the  answer  is  now  for  review  before  this  court. 

Toole  &  Wallace,  for  Appellants. 

The  answer  sets  up  that  the  note  in  suit  was  given  as  evi- 
dence of  moneys  advanced  in  partnership  business  to  Gassert, 
Black  &  Co.,  comprising  all  the  parties  to  this  suit  save  Rosa 
G.  Black,  who,  it  is  alleged,  signed  the  mortgage  simply  to 
convey  her  dower,  and  that  at  the  same  time  there  was  owing 
to  Randall  and  Black  a  sum  in  the  neighborhood  of  $13,000, 
for  moneys  advanced  and  time  contributed  by  them  to  the  said 
business,  which  should  be  a  counter-claim  arising  out  of  the 
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same  subject-matter.  As  to  these  advances  it  must  be  borne 
in  mind  that  this  action  is  one  between  the  original  parties  to 
the  note,  and  that  it  is  alleged  that  the  defendant  promised  and 
agreed  to  pay  these  advances  so  made  in  said  sum.  A  note  is 
only  prima  facie  evidence  of  the  settlement  of  previous  indebted- 
ness. (Graves  v.  Schulmanf  59  Ala.  406.)  Reding  was  elimi- 
nated from  the  concern  before  the  execution  of  the  note^  or 
before  the  commencement  of  the  suit,  therefore  it  would  be  a 
proper  counter-claim.  But  though  not  properly  a  counter-claim, 
it  could  be  made  so  hy  agreement  between  the  parties,  as  is  here 
allied.  (Davis  v.  Netware,  13  Nev.  421 ;  Perkins  v.  Hawkins, 
9  Gratt.  649 ;  Mitchell  v.  Sdlman,  5  Md.  376.) 

The  case  of  Anderson  v.  Robertson,  32  Miss.  242,  245,  clearly 
shows  that  this  defense,  though  involving  the  claims  of  partners, 
would  constitute  an  equitable  defense  to  a  suit  on  this  note  as 
between  the  original  parties,  and  under  our  Code  Practice,  as 
repeatedly  determined  by  our  Supreme  Court,  equitable  defenses 
may  be  interposed  to  actions  at  law  or  in  equity. 

The  second  defense  set  up  in  the  answer  involves  a  specific 
agreement  that  the  note  should  be  given  as  evidence  simply,  or 
voucher  of  the  moneys  owing  from  them  to  Gassert  for  moneys 
advanced,  to  be  used  by  him  in  raising  money  for  partnership 
purposes,  and  that  by  the  same  agreement  a  settlement  of  the 
other  side  of  the  account^  the  moneys  advanced  by  them  was  to 
be  speedily  had,  which  settlement  never  yet  has  taken  place. 
This  is  a  complete  defense.  Where  notes  are  executed  as 
vouchers  for  moneys  advanced,  and  not  intended  to  he  paid, 
they  cannot  be  collected.  (Cone  v.  Henderson,  30  N.  Y.  374; 
6  Greneral  Digest,  U.  S.  305.)  Where  a  note  is  given  for  a 
special  purpose,  as  between  the  original  parties,  equity  will  not 
allow  its  collection,  unless  it  has  been  used  for  that  purpose. 
(Sdiindlerv,  Muhlheiser,  45  Conn.  153;  3  Randolph  on  Commer- 
cial Paper,  §  1904.)  The  appellants  were  clearly  entitled  to 
the  relief  sought  in  the  cross-complaint,  as  no  doctrine  is  better 
settled  than  that  where  an  instrument  is  executed  for  the  pur- 
pose of  representing  a  prior  agreement  between  the  parties, 
whether  by  parol  or  otherwise,  but  in  truth  and  in  fact,  by 
reason  of  a  mutual  mistake,  it  actually  violates  it,  courts  of 
equity  will  promptly  lend  their  aid.    (WaMen  v.  Skinner,  101 
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U.  S.  585 ;  MioU  v.  Sackett,  108  U.  8. 132 ;  RuMinff  v.  HadceU, 
1  Nev.  360;  Quivey  v.  Baker,  37  Cal.  471 ;  Wheeler  v.  KtrUand, 
23  N.  J.  Eq.  25.)  While  appellant  Black  prepared  the  instru- 
ment, the  appellant  Randall  had  nothing  to  do  with  its  drafting, 
and  as  to  him  it  could  certainly  be  reformed.  {Aiidrews  v.  Gil' 
lespie,  47  N.  Y.  487.) 

Savage  &  Day,  for  Respondent. 

I.  The  note  sued  on  is  a  joint  claim  against  Black  and 
Randall  as  individuals.  The  claims  set  up  by  the  defendants 
as  counter-claims  are  either  several  demands  by  Black  and 
Randall  for  labor  rendered  separately  by  each  to  the  partner- 
ship^ without  alleging  how  much  is  due  to  each,  or  a  demand 
by  a  partnership  composed  of  Black  and  Randall  against  Gfts- 
sert,  on  account  of  a  partnership  of  Reding,  Gassert,  Black,  and 
Randall.  In  either  case  it  is  an  attempt  to  set  off  a  demand 
existing  in  a  different  right.  The  counter-claim  to  be  set  off 
must  be  one  existing  in  favor  of  a  plaintiff  or  defendant  and 
against  a  plaintiff  or  defendant,  between  whom  a  several  judg- 
ment might  be  had  in  an  action.  (Code  Civ.  Proc.  §  90.)  This 
excludes  a  joint  debt  as  a  set-off  against  a  several  one,  and  vice 
versa,  {Howard  v.  Shores,  20  Cal.  278.)  In  an  action  on  a 
promissory  note  against  two  makers,  wfio  are  jointly  liable,  one 
of  them  cannot  plead  as  a  counter-claim  an  individual  debt  due 
from  payee  to  himself,  without  alleging  insolvency  of  payee. 
{Kemp  V.  McOormick,  1  Mont.  420;  OoUier  v.  Ervin,  3  Mont. 
142.)  A  debt  due  to  a  partnership  cannot  at  law  be  set  off 
against  a  debt  due  by  the  individual  partner.  {Lamb  v.  Bro^ 
laski,  38  Mo.  51.)  In  a  suit  between  partners  on  a  note  given 
on  partial  settlement,  the  defendant  cannot  set  off  the  acknowl- 
edgment of  debt  due  to  the  firm  and  not  to  defendant  individu- 
ally. {Sturges  v.  Swift,  32  Miss.  239.)  Nor  is  such  a  demand 
a  proper  set-off  in  equity.  To  justify  the  allowance  of  a  set-off 
of  a  joint  debt  against  an  individual  claim  in  equity  it  must  be 
shown  that  the  joint  debtors  are  insolvent.  {Howard  v.  Shores, 
20  Cal.  278 ;  OoUins  v.  Butler,  14  Cal.  223.)  A  court  of  equity 
will  not  allow  a  set-off  where  a  court  of  law  would  not,  unless 
there  exists  special  equities  growing  out  ol  the  transaction  itself, 
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which  require  it ;  which  equities  must  be  affirmatively  shown 
by  the  party  claiming  the  equitable  right.  {Lochwood  v.  Beoh- 
wUh,  6  Mich.  168 ;  72  Am.  Dec.  69 ;  Hayea  v.  Hayes,  2  Del. 
Ch.  191;  73  Am.  Dec.  709;  Jennings  v.  Webster,  8  Paige,  503; 
35  Am.  Dec.  722.)  Equity  follows  the  law  in  the  allowance  of 
the  set-off  as  a  general  principle,  and  will  not  allow  a  set-off  of 
debts  accruing  in  different  rights.  {Bobbins  v.  McKnight,  1 
HalsL  642;  45  Am.  Dec.  406;  Blake  v.  Langdon,  19  Vt.  485; 
47  Am.  Dec.  707.) 

II.  The  claim  attempted  to  be  set  up  as  a  counter-claim  is 
a  claim  due  from  the  partnership  to  Messrs.  Black  and  Randall, 
on  account  of  their  individual  labor  and  advances.  One  partner 
cannot  maintain  an  action  against  his  copartner  for  personal 
services  rendered  the  copartnership.  {Garisten  v.  Buj-ke,  2  Har, 
&  G.  295;  18  Am.  Dec.  297 ;  Reybold  v.  Dodd,  1  Har.  (Del.) 
401;  26  Am.  Dec.  401.)  Further,  it  is  a  demand  by  Black  and 
Randall  each  against  the  partnership  of  which  Reding  was  a 
partner,  and  there  is  no  allegation  that  as  to  him  there  has  been 
a  settlement.  One  partner  cannot,  before  a  settlement,  set  off  a 
debt  against  the  partnership  against  the  separate  demand  of  the 
other  partner.  {Finney  v.  Turner,  10  Mo.  208.)  The  unsettled 
dealings  of  either  partner  with  the  firm  cannot  be  set  off  in  an 
action  by  one  partner  against  the  other.  {Ordiome  v.  Wood- 
man, 39  N.  H.  541.)  The  allegations  of  the  answer  are  that 
the  settlement  had  at  the  time  of  the  execution  of  the  note  and 
mortgage  was  a  partial  settlement,  and  that  no  other  settlement 
has  been  had  as  then  contemplated. 

III.  The  grounds  of  the  counter-claim  and  of  the  cross- 
complaint  for  reformation  are  based  upon  a  contemporaneous 
agreement  with  the  execution  of  the  note  and  mortgage.  But 
there  is  no  ambiguity  in  the  instrument,  and  therefore  inferior 
testimony  is  not  admissible  to  explain  and  contradict  what  is 
written.  {Glendale  W.  Co,  v.  Protection  Ins.  Co.  21  Conn.  19; 
54  Am.  Dec.  316;  Stephens  v.  Coopei*,  1  Johns.  Ch.  425;  7 
Am.  Dec.  499,  opinion  by  Chancellor  Kent;  Dent  v.  Bird,  67 
Cal.  652 ;  Ouy  v.  Bihend,  41  Cal.  322 ;  Donahue  v.  McNuity, 
24  Cal.  412;  85  Am.  Dec.  78;  Jungerman  v.  Bovee,  19  Cal. 
355.)  Where  the  meaning  of  a  written  instrument  is  doubtful, 
extrinsic  evidence  may  be  resorted  to  for  the  removal  of  the 
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doubt,  but  such  evidence  is  not  admissible  to  show  that  the 
effect  of  the  instrument  is  different  from  that  which  its  terms 
plainly  and  equivocally  denote.  (Richardson  v.  Scott  River  W. 
&  M.  Co.  22  Cal.  150;  Brannan  v.  Mesick,  10  Cal.  96.)  The 
maker  of  a  promissory  note,  with  whatever  motive  or  purpose 
he  may  sign  it,  is  bound  by  the  contract  which  he  signs  accord- 
ing to  the  legal  effect  and  meaning  of  the  words.  He  cannot 
vary  that  meaning  by  parol.  {Avd  v.  Magruder,  10  Cal.  282.) 
IV.  A  mistake,  to  be  the  ground  of  equitable  relief,  must 
be  mutual,  unintentional,  and  free  from  negligence.  (15  Am. 
&  Eug.  Encycl.  of  Law,  p.  629,  et  seq.,  and  authorities  cited.) 
The  bill  to  reform  the  instrument  must  clearly  show  that  the 
mistake  was  mutual,  and  must  allege  the  facts,  not  merely  the 
conclusions.  (Durham  v.  Fire  &  M.  Ins.  Co.  22  Fed.  Rep.  468.) 
The  cross-complaint  in  question  does  not  allege  that  the  plaint- 
iff desired  the  mortgage  drawn  other  than  it  was,  nor  does  it 
allege  that  he  was  ignorant  or  was  mistaken  as  to  the  terms  of 
the  mortgage.  The  allegations  of  the  cross-complaint  tend  to 
show  that  the  parol  agreement,  if  there  was  one,  was  not  to  be 
expressed  fully  in  the  note  and  mortgage,  and  in  the  absence 
of  positive  averments,  the  court  will  not  presume  the  mistake 
of  the  plaintiff,  and  grant  the  defendant  relief.  Where  the 
allegations  of  mistake  are  not  consistent  with  each  other  equity 
will  refuse  relief.  (Rowe  v.  Horton,  65  Tex.  89.)  Where  the 
mistake  is  due  to  the  party's  own  carelessness  or  negligence  the 
court  will  not  grant  relief.  (Robertson  v.  Smithy  11  Tex.  211; 
60  Am.  Dec.  234;  BeU  v.  Mehen,  2  Cal.  159;  66  Am.  Dec. 
329.)  Unless  the  scrivener  is  an  agent  of  both  parties  the  mis- 
take is  not  a  mutual  one  and  cannot  be  corrected.  (Broddng  v. 
Straaty  17  Mo.  App.  296;  Schoonover  v.  Dougherty,  65  Ind.  463.) 

De  Witt,  J.  —  If  any  defense  or  counter-claim  is  set  up  in 
the  answer,  the  demurrer  thereto  must  be  overruled. 

We  need  not  inquire  what  would  be  the  value  of  the  matter 
set  up  in  defendants'  pleading  as  a  l^al  defense  to  the  note; 
but,  looking  for  an  equitable  defense  to  a  legal  action,  and  hav- 
ing regard  to  the  facts  pleaded,  we  will  ascertain  whether  defend- 
ants allege  sufficient  to  grant  them  relief. 

They  certainly  allege  that  the  partnership  is  still  in  existence. 
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They  say  that  the  business,  not  the  partnership,  has  ceased. 
But  the  allegation  is  positive  that  the  partnership  is  not  dis* 
solved,  and  they  pray  for  a  dissolution,  settlement,  and  account- 
ing, and  that  they  have  the  benefit  of  such  accounting  in  the 
result  as  an  ofiset  against  the  note  sued  upon.  They  show  that 
neither  settlement,  dissolution,  nor  accounting  has  been  had. 
They  plead  that  the  note  grew  out  of  the  partnership  busi- 
ness; that  defendants  owe  the  plaintiff  some  sum;  and  that 
plaintiff  owes  the  partnership  or  the  defendants  something  for 
money,  property,  and  effects  put  into  the  business,  and  all  con- 
nected with  the  same  transactions  in  which  the  note  in  question 
was  given.  On  demurrer,  of  course,  the  allegations  are  taken 
as  true.  If  it  can  be  gleaned  from  the  answer  that  any  defense 
or  counter-claim  is  set  up  which  the  court  can  entertain,  the  de- 
murrer must  fall.  Viewing  sections  1  and  2  of  the  answer 
in  their  entirety,  we  incline  to  the  opinion  that  sufficient  facts 
are  alleged  to  entitle  defendants  to  an  accounting;  and  if  such 
indebtedness,  in  money,  property,  and  effects  furnished,  exists 
as  defendants  allege,  it  is  a  proper  matter  of  defense. 

The  third  section  of  the  answer  is  a  cross-complaint,  praying 
for  a  reformation  of  the  mortgage. 

In  order  that  a  written  instrument  may  be  reformed  in  equity 
for  mistake,  it  must  appear  that  the  parties  agreed  upon  a  cer- 
tain contract ;  that  they  executed  a  contract,  the  one  sought  to 
be  reformed ;  that  the  contract  executed  was  not  the  one  agreed 
npon ;  that  the  variance  between  the  contract  agreed  upon  and 
the  one  executed  occurred  by  mistake;  in  what  the  mistake  con- 
sisted; and  that  the  mistake  was  mutual.  As  the  matter  at 
bar  is  now  before  this  court,  the  facts  are  all  admitted  by  the 
demurrer.  It  appears  to  us  that  the  defendants  allege  and  the 
plaintiff  admits  that  the  parties  agreed  that  the  mortgage  should 
not  be  foreclosable  on  default  in  the  annual  interest;  that  they 
intended  that  the  written  instrument  should  express  this  agree- 
ment ;  that  the  mortgage  by  mistake  contained  a  provision  mak- 
ing it  subject  to  foreclosure  on  non-payment  of  annual  interest; 
and  that  this  mistake  was  mutual. 

These  allegations  seem,  under  the  authorities,  to  be  sufficient 
to  sustain  a  pleading  for  reformation.  (Boone  on  Code  Plead- 
ing, §  170,  and  cases  cited;  2  Estee's  Pleading  and  Practice, 
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2804,  2805,  and  cases;  Story's  Ecjuity  Jurisprudence,  ch.  5, 
'^ Mistake";  Chancellor  Kent  in  OiUespie  v.  Jfoon,  2  Johns. 
Ch.  585 ;  Barton  v.  Sachdt,  3  How.  Pr.  358 ;  Wemple  v.  Stewart, 
22  Barb.  154;  2  Pomeroy's  Equity  Jurisprudence,  §  839,  et  seq.) 
The  judgment  of  the  District  Court  is  reversed  and  the  case 
remanded,  with  directions  to  that  court  to  overrule  the  demurrer. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 


IN  EE  DAVIS'  ESTATE— CUMMINGS'  APPEAL. 

,  [Argued  Jnly  9, 1891.    Decided  December  28, 1891.  ] 

A^BtAUi'^  Appealable  order.— An  order  den3ring  a  petition  to  Tscate  aa  order 
appointing  an  administrator  of  an  estate,  and  asking  for  the  appointment  of 
another  person  as  administrator  thereof,  is  appealable.  {In  re  McFarlaruTB 
Estate,  10  Mont.  445,  cited.) 

Adudostbatobs— Probata  practioe.  — Where  an  aUeged  wiU  of  a  decedent  ia  before 
the  conrt  for  probate,  and  a  contest  pending  thereon,  it  is  proper  for  the  conrt, 
taking  Judicial  notice  of  its  own  proceedings,  to  refuse  to  vacate  an  order  for 
the  appointment  of  a  general  administrator  theretofore  made,  and  to  grant 
general  letters  of  administration  to  another  person  upon  a  petition  made  for 
such  purposes,  as  such  petition  would  involve  proof  of  the  intestacy  of  the 
decedent  in  advance  of  the  determination  of  that  question  by  the  trial  of  the 
contest  upon  the  probate  of  the  will. 

BAJia—Same. — The  making  of  an  order  for  the  appointment  of  a  general  adminis- 
trator is  not  an  adjudication  of  the  intestacy  of  the  decedent,  binding  upon  the 
court  until  set  aside,  but  a  will  may  be  propounded  at  any  time,  and  its  admis- 
sion to  probate  ipso  facto  vacates  letters  of  general  administration.  (Bi^axi, 
0.  J.,  dissenting.) 

Appeal  from  Second  Judicial  District,  Silver  Bow  Oowniy. 

Probate  proceeding.  Petition  to  vacate  an  order  directing 
the  issuance  of  letters  of  administration.  The  petition  was 
denied  by  McHatton,  J. 

Toole  &  Wallace,  and  McCkmneUA  dayherg  {Robert  O.  Inger- 
soil,  and  Nathaniel  Myiers,  of  counsel),  for  Appellant. 

The  order  directing  the  issuance  ot  letters  of  administration 
to  John  A.  Davis  should  have  been  vacated  for  the  following 
reasons: — 

I.  Abandonment  and  renunciation  of  his  right  to  adminis- 
tration by  failing  to  qualify,  and  by  doing  acts  inconsistent  with 


11  Mont]    In  be  Davis— Cummings'  Appeal.  197 

and  antagonistic  to  his  appointment  as  administrator;  as  (a) 
the  filing  of  a  petition  for  the  probate  of  a  will,  in  which  he 
asks  that  the  order  directing  letters  of  administration  to  issue 
to  him  be  vacated  and  set  aside ;  and  (6)  asking  to  be  appointed 
special  administrator  of  the  estate.  This  was  clearly  a  renunci- 
ation and  abandonment  of  all  right  to  be  administrator  under 
the  order  of  April  28th.  Under  section  126  of  the  Probate 
Practice  Act  an  administrator  may  resign  his  appointment. 
Now,  if  an  administrator  may  resign  after  his  appointment, 
then  he  certainly  has  the  right  to  renounce  and  abandon  his 
right  to  be  appointed,  and  there  could  not  be  a  more  forcible 
and  clear  abandonment  and  renunciation  of  the  right  of  John 
A.  Davis  to  be  appointed  administrator,  than  by  the  demand  in 
bis  petition  for  the  probate  of  the  alleged  will,  and  that  the 
order  directing  letters  of  administration  to  issue  to  him  be 
vacated.  The  statute  especially  provides  that  a  person  entitled 
to  letters  of  administration  waives  his  right  to  be  appointed  by 
feiling  to  make  application  therefor.  (§  67,  Prob.  Prac.  Act.) 
His  &ilure  to  apply  is  evidence  of  the  fact  he  does  not  desire 
the  appointment.  But  the  renunciation  and  abandonment  by 
John  A.  Davis  of  his  right  to  be  appointed  administrator  is 
placed  beyond  all  question  by  his  conduct  in  failing  to  qualify, 
and  further,  by  his  petition  to  be  appointed  special  adminis- 
trator, he  states  ''that  there  is  now  no  administrator  of  said 
estate,  and  no  one  authorized  to  take  charge  of  this  property  or 
attend  to  its  business,  and  it  is  necessary  a  special  administrator 
be  appointed."  It  should  be  remembered  that,  at  this  time,  he 
had  the  right  to  qualify  under  the  order  of  April  28, 1890,  and 
take  charge  of  the  estate  as  general  administrator.  Therefore, 
by  his  petition  for  letters  of  special  administration,  he  posi- 
tively renounces  all  right  to  become  general  administrator.  He 
refused  to  qualify  as  administrator,  and  here  the  question  sug- 
gests itself,  can  a  man  who  does  not  desire  to  become  adminis- 
trator, out  of  selfish  motives,  and  to  prevent  another  from  being 
appointed,  obtain  an  order  of  the  court  directing  letters  to  issue 
to  him,  then  refuse  to  qualify,  and  use  the  order  of  the  court  as 
a  barrier  to  keep  back  another  who  is  entitled  to  become  admin- 
istrator under  the  law  and  the  circumstances  of  such  a  case,  and 
is  willing  to  qualify  as  such? 
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II.  The  failure  of  an  administrator  to  qualify  by  taking 
the  oath  required  is  held  to  be  a  renundation  and  waiver  of 
his  right  to  administer.  (Woerner's  Am.  Law  of  Admiuistra- 
tion,  §  265,  and  cases  cited.) 

III.  The  failure  to  file  a  bond  is  held  to  be  a  ground  for 
removal  of  administrator.  (Davenport  v.  Irvine^  4  Marsh.  J.  J. 
60;  Saocemon  of  De  FUchier^  1  La.  An.  20;  Clark  v.iVifeg,  42 
Miss.  460;  Woerner's  Am.  Law  of  Administration,  §  270.) 

IV.  The  neglect  and  refusal  of  an  administrator  to  take 
possession  of  an  estate  is  ground  for  removal.  {OomtAock  v. 
Orawford,  3  Wall.  396.) 

Y.  The  failure  to  file  an  invaitory  of  the  estate,  as  required 
by  the  statute,  is  ground  for  the  removal  of  an  administrator* 
{HoUada^B  Edate,  18  Or.  168;  Oglesby  v.  Howard^  43  Ala. 
144;  WiUiams  v.  IbWcw,  37  Ind.  345;  McFadden  v.  Boas,  93 
Ind.  134.) 

VI.  Section  168  of  the  Probate  Practice  Act  of  Montana 
provides  that :  "  If  any  executor  or  administrator  neglects  for 
two  months  after  his  appointment  to  give  notice  to  the  creditors 
as  prescribed  by  this  chapter,  the  court  must  revoke  his  letters, 
and  appoint  some  other  person  in  his  stead,  equally  or  the  next 
in  order  after  his  appointment.'^ 

VII.  We  admit  that  the  former  decision  of  this  court  upon 
the  appeal  from  the  order  directing  John  A.  Davis  to  qualify 
as  administrator  is  the  law  of  the  case  upon  the  facts  there  pre- 
sented. Now,  however,  we  come  before  this  court  on  this 
appeal  with  additional  &cts,  which,  we  believe,  will  be  conclu- 
sive to  the  mind  of  this  court  of  the  want  of  integrity  of  John 
A.  Davis.  When  facts  arise  subsequent  to  an  order  appointing 
a  person  administrator,  or  were  in  existence  at  that  time,  but 
were  not  brought  to  the  attention  of  the  court,  they  may  be 
presented,  and  should  be  passed  upon  in  connection  with  the 
facts  upon  which  the  court  based  its  former  order.  {Drake  v. 
Greeny  10  Allen,  124.)  The  integrity  of  John  A.  Davis  was 
attacked  before  upon  the  ground  that  he  had  entered  into  a 
conspiracy  with  his  brother  Erwin  to  defraud  the  other  heirs 
of  the  estate.  At  that  time  the  chain  of  evidence  showing  con- 
spiracy, in  the  opinion  of  this  court,  was  incomplete.  We  now 
come  before  the  court  with  additional  facts  consisting  of  a  con- 
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tract  between  John  A.  Davis  and  the  '^lowa  boy/'  as  he  is 
familiarly  known^  and  a  contract  between  John  A.  Davis  and 
his  brother  Erwin.  These  were  the  missing  links  before,  and 
now  that  they  are  supplied  we  insist  that  we  have  controlling 
proof  of  the  conspiracy  relied  upon  before,  and  that  the  want  of 
int^rity  because  of  this  conspiracy  is  shown  beyond  a  doubt. 

VIII.  John  A.  Davis  has  entered  into  a  contract  with  the 
Iowa  boy  which  places  him  in  an  antagonistic  and  hostile  posi- 
tion to  every  heir  of  the  estate  except  his  brother  Erwin.  He 
has  also  filed  a  will  for  probate,  under  which  he  is  sole  legatee 
to  this  entire  estate.  These  facts  clearly  show  that  he  is  an  in- 
competent person  to  become  administrator  of  this  estate.  (JSteama 
V.  Fiske^  18  Pick.  24;  Drake  v.  Green,  10  Allen,  124;  Putney 
V.  Fletoker,  148  Mass.  247 ;  Stale  v.  BicUingmaier,  26  Mo.  483 ; 
Moody  v.  Moody^  29  Ga.  519 ;  Pickering  v.  Pendexter,  46  N.  H. 
69;  Mlmaker^s  Estate,  4  Watts,  34;  Biebet-'s  Appeal,  11  Pa,  St. 
157;  Thayer  v.  Homer,  11  Met.  104;  Drew's  Appeal,  68  N.  H. 
319 ;  State  v.  Bernhardt,  31  Mo.  95.)  Section  252  of  the  Probate 
Practice  Act  provides  that  no  administrator  shall  purchase  any 
claim  against  the  estate.  Here  we  find  John  A.  Davis  holding 
a  claim  to  the  whole  of  the  estate,  which  he  purchased.  When 
an  administrator  is  removed,  the  court  should  appoint  the  next 
person  entitled  to  be  administrator.  (Woerner's  Am.  Law  of 
Administration,  §  244 ;  Prob.  Prac.  Act,  §  168.) 

IX.  The  order  refusing  to  vacate  the  order  of  April  28th 
is  appealable.    (In  re  McFarland's  Estate,  10  Mont.  445.)' 

W.  W.  Dixon,  W.  F,  Sanders,  3L  Kirkpabi<^,  and  Forbis  & 
Forbist  of  counsel,  for  Bespondent. 

I.  No  appeal  lies  in  probate  proceedings  except  in  the  cases 
mentioned  in  section  324  of  the  Probate  Act,  and  the  order  here 
in  question  is  not  enumerated  in  said  section.  (Hayne  on  New 
Trial  and  Appeal,  §§  188,  200;  PeraUa  v.  Castro,  15  Cal.  511; 
Calahan's  Estate,  60  Cal.  232;  Ohm's  Estate,  82  Cal.  160; 
M(ndgomery's  Estate,  55  Cal.  210;  Kean£s  Estate,  56  Cal.  407; 
Maoris  Estate,  68  Cal.  394;  Sbarboro's  Estate,  70  Cal.  147.) 
The  order  itself  not  being  appealable,  no  appeal  lies  from  the 
order  overruling  a  motion  for  a  new  trial  in  the  matter  of  said 
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order;  '^for  in  law  it  is  not  permitted  to  do  indirectly  what  is 
forbidden  to  be  done  directly."    {Keane^a  Estate,  56  Cal.  407.) 

IL  The  court  below  made  an  order  on  the  twenty-eighth 
day  of  April,  1890,  appointing  John  A.  Davis  administrator  of 
said  estate,  and  directing  the  issuance  of  letters  to  him  upon  his 
executing  bond  and  qualifying  as  such.  Pending  the  appeal 
of  Root  from  that  order,  and  before  the  same  was  affirmed  by 
this  court,  to  wit,  on  the  24th  of  July,  1890,  John  A.  Davis 
presented  to  the  court  below  the  alleged  will  of  the  deceased, 
and  filed  his  petition  praying  the  probate  thereof.  Root  and 
Cummings  have  filed  answers  to  the  said  petition  denying  the 
genuineness  of  the  will  and  resisting  its  probate.  Those  issues 
are  now  pending,  undetermined  in  the  court  below.  In  this 
state  of  the  case,  pending  the  contest  of  the  probate  of  the  will, 
Davis  not  having  qualified  as  administrator,  the  District  Ck)urt 
had  no  power  or  jurisdiction  to  take  any  further  steps  regard- 
ing the  general  administration  of  the  estate;  no  jurisdiction  to 
grant  general  letters  to  Root  or  any  one  else,  or  to  revoke  the 
grant  already  made  to  John  A.  Davis,  or  to  require  him  to 
qualify,  or  to  do  any  act  whatever  as  general  administrator  of 
the  estate.  The  power  of  the  court  as  r^rds  the  general 
administration  was  and  is  suspended,  and  an  exigency  had 
arisen  which  justified  and  required  the  appointment  of  a  special 
administrator  to  take  charge  of  the  estate  until  it  could  finally 
be  determined  whether  the  proposed  will  was  the  will  of  the 
deceased  or  not.  Until  this  jurisdictional  fact  be  determined, 
no  question  in  regard  to  the  general  administration,  or  in  regard 
to  the  revocation  of  the  grant  of  letters  to  John  A.  Davis,  was 
in  order  or  could  be  properly  considered  by  the  court.  General 
letters  could  not  have  been  issued  to  John  A.  Davis  or  to  Henry 
A.  Root  at  the  time  special  letters  were  issued  to  Talbott,  or  at 
any  time  afler  the  will  was  propounded  for  probate.  This 
appears  by  Mrs.  Cummings'  petition  and  the  record  generally. 
The  statute  provides  that  '^before  letters  of  administration  are 
granted,  the  iact  of  the  decedent  dying  intestate  must  be  proved.'* 
(Comp.  Stats,  p.  291,  §  68.) 

If  it  appear  that  decedent  left  a  will,  did  not  die  intestate, 
the  whole  jurisdiction  to  issue  letters  is  gone.  It  is  a  jurisdic- 
tional fact,  to  be  alleged  in  the  petition  and  proved  on  the  hear- 


11  Mont.]    In  be  Davis — Cummings^  Appeal.  201 

ing.  Nor  is  there  power  to  issue  letters  if  a  paper  is  produced 
and  alleged  to  be  a  will  and  its  validity  is  denied.  The  issue 
on  the  validity  of  the  will  must  be  tried  and  determined 
adversely  to  the  proponent  thereof  before  letters  can  issue. 
Por  letters  of  administration  assume  there  is  no  will ;  in  truth 
adjudge  that  fact^  which  cannot  be  done  pending  an  issue  upon 
it  ^'Letters  of  general  administration  granted  pending  the 
contest  of  a  will  are  null  and  void^  and  cannot  be  supported  as 
a  grant  of  administration  pendente  lite"  (1  Woerner's  Am.  Law 
of  Administration,  p.  402,  citing  Slade  v.  Washbumy  3  Ired. 
657-562.)  '^  To  the  grant  of  general  and  original  administra- 
tion upon  the  estate  of  a  deceased  person  intestacy  is  a  prerequi- 
site; such  allegation  should  be  made  in  the  petition,  and  the 
court  should  have  reason  to  believe  the  statement  true.  Letters 
of  general  administration  granted  during  the  pendency  of  a 
contest  respecting  the  probate  of  a  will  are  null  and  void." 
(Schouler  on  Executors  and  Administrators,  §  91,  citing  Bulk- 
ley  v,  Redmcmd,  2  Bradf.  281;  Slade  v.  IVdahbumy  supra;  Ryno 
V.  Ryno,  27  N.  J.  Eq.  522;  Landers  v.  Stone,  45  lud.  404.) 
Upon  principle,  upon  the  language  of  the  statute,  and  upon 
authority,  it  is  plain  that  general  letters  could  not  have  issued 
to  either  Davis  or  Root  at  the  time  the  order  appealed  from 
was  made,  or  when  the  special  letters  were  issued  to  Talbott 
After  John  A.  Davis  produced  the  will  for  probate,  until  the 
issue  upon  it  be  determined,  no  general  letters  can  go.  (See, 
also,  as  analogous  authorities,  Brown  v.  Ryder,  42  N.  J.  Eq. 
356,  and  notes;  Hicks  v.  Hicks,  12  Barb.  322;  EsUxte  of  Crozier, 
65  Cal.  332 ;  In  re  Mocrre,  86  Cal.  72 ;  Mmaker^s  Estate,  4  Watts, 
34,  cited  by  appellant;  1  Wcerner's  Am.  Law  of  Administra- 
tion, §  181.)  ^ 

As  it  was  a  prerequisite  to  the  appointment  of  Root  that  the 
court  should  adjudge  the  jurisdictional  fact  that  Andrew  J. 
Davis  died  intestate,  and  as  the  determination  of  that  fact  was 
involved  in  the  proceeding  already  pending  in  the  court,  insti- 
tuted by  John  A.  Davis  for  the  probate  of  the  will,  to  which 
proceeding  Root  and  Cummings  were  both  parties,  the  court 
could  not  permit  the  same  question  to  be  litigated  by  the  same 
parties  on  the  subsequent  petition  of  Cummings.  This  would 
have  been  to  anticipate  the  adjudication  of  the  same  issue  as 
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involved  in  the  pending  contest  for  the  probate  of  the  will. 
And  as  to  the  appointment  of  Root  or  any  one  else  as  general 
administrator,  the  court  properly  considered  its  power  to  act 
therein  as  suspended  until  the  determination  of  the  question  of 
intestacy  in  the  proceeding  upon  the  will.  The  court,  as  we 
have  already  said,  made  no  order  directing  John  A.  Davis  to 
qualify  as  administrator.  The  issuance  of  letters  to  him  was 
upon  condition  that  he  first  give  bond  and  qualify  as  adminis- 
trator. Before  he  had  entitled  himself  to  letters  by  qualifying, 
the  will  and  the  petition  for  its  probate  were  filed  in  the  Dis- 
trict Court.  The  question  of  intestacy  having  been  raised 
before  the  qualification  of  the  appointee,  the  court  properly 
regarded  its  power  to  act  upon  the  general  administration  as 
suspended  until  the  settlement  of  that  question,  and  tliat  no 
further  steps  should  be  taken  by  the  appointee  to  qualify  or  act 
under  his  ap{x>intment,  and  that  in  the  mean  while  the  estate 
should  remain  in  the  charge  of  a  special  administrator.  {Slade 
V.  Washburn,  3  Ired.  657.) 

III.  The  omission  of  an  administrator  to  take  the  required 
oath,  to  file  a  bond,  to  take  possession  of  the  estate,  to  file  an 
inventory,  to  give  notice  to  creditors,  would  not  be  sufficient 
cause  for  his  removal,  until  he  had  first  been  cited  by  the  court 
to  show  cause,  and  had  failed  to  show  sufficient  cause,  and  had 
been  allowed  by  the  court  a  reasonable  time  within  which  to 
perform  the  omitted  acts  and  had  then  failed  to  perform  the 
same.  And  this  would  especially  apply  where  an  administrator 
had  acted  in  good  faith,  though  mistakenly.  {Succession  of 
Head,  28  La.  An.  800.) 

IV.  It  is  contended  that  John  A.  Davis  abandoned  and 
renounced  his  right  to  administration  by  praying  in  his  peti- 
tion for  the  probate  of  the  will  for  letters  of  administration 
with  the  will  annexed,  and  that  the  order  of  April  28,  1890, 
directing  letters  to  issue  to  him,  be  revoked.  This,  however, 
is  a  plain  misconstruction  of  the  petition.  John  A.  Davis 
asked  in  his  petition  that  upon  the  admission  of  the  will  to 
probate,  and  his  appointment  as  administrator  with  the  will 
annexed,  the  previous  grant  of  general  letters  to  him  be  set 
aside.  It  is  absurd  to  suppose  that  this  is  a  renunciation  ot 
his  right  to  administration  in  the  event  that  the  will  be  not 
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admitted  to  probate.  Neither  did  hia  petition  to  be  appointed 
apeoial  administrator,  or  anything  therein  oontained,  amount  to 
a  renunciation  of  his  right  to  general  letters.  The  all^tion 
of  his  petition  was  substantially  true:  ^'That  there  is  now  no 
administrator  of  said  estate  and  no  one  authorised  to  take 
charge  of  this  property  and  attend  to  its  business,  and  it  is 
necessary  a  special  administrator  be  appointed." 

V.  It  is  claimed  that  the  contracts  between  John  A.  Davis 
and  Erwin  Davis,  and  between  John  A.  Davis  and  T.  J.  Davis, 
establish  a  want  of  integrity  in  John  A.  Davis,  and  that  for 
this  reason  his  appointment  should  be  revoked.  The  question 
of  want  of  integrity,  and  any  and  all  other  grounds  which  may 
be  saggested  for  the  revocation  of  the  appointment  of  John  A. 
Davis,  or  in  any  way  affecting  the  general  administration  of  the 
estate,  can  only  arise  for  consideration  after  the  issue  of  intestacy 
is  determioed  by  refusing  to  probate  the  will.  If  the  will  be 
admitted  to  probate,  those  questions  can  never  arise,  for  in  that 
event  there  can  be  no  general  administration.  The  grant  would 
then  be  of  letters  with  the  will  annexed,  which  would,  ip80  facto, 
supersede  the  former  grant  without  the  formality  of  a  revoca- 
tion. {McOatdey  v.  Harvey,  49  Cal.  497.  See,  also,  Croswell's 
Execators,  §  302.)  All  such  questions  and  su^ested  grounds 
of  revocation  are  therefore  now  premature  and  irrelevant 

VI.  Appellant  claims  that  John  A.  Davis  is  disqualified  as 
administrator  by  reascm  of  having  interests  antagonistic  to  the 
estate.  It  is  not  shown  or  pretended  that  he  has  any  such 
interests.  He  has  interests  antagonistic  to  appellant  and  cer- 
tain other  persons  who  daim  to  be  heirs  of  the  estate;  but  this 
is  very  different  from  having  interests  adverse  to  the  estate. 
Having  interests  adverse  to  the  other  claimants  is  not  a  dis- 
qualification for  appointment  as  administrator  under  our  stat- 
ute (§  59,  Prob.  Prac.  Act),  or  for  revocation  of  letters.  (§§  113, 
114,  Prob.  Prac.  Act.) 

Habwood,  J. — Appeal  from  an  order  of  the  Second  Judicial 
District  Court  within  and  for  Silver  Bow  County,  refusing  to 
appoint  Henry  A.  Root  administrator  of  the  estate  of  Andrew 
J.  Davis,  deceased,  upon  the  petition  of  Maria  Cummings,  an 
allied  sister  and  heir  at  law  of  decedent,  filed  March  19, 1891. 
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The  record  presents  for  review  said  petition^  the  answer  of 
John  A.  Davis  in  resistance  of  such  appointment,  and  all  evi- 
dence, documents,  and  records  introduced  and  used  in  the  hear- 
ing; all  of  which  are  brought  np  in  a  statement  of  the  case  on 
motion  for  new  trial,  which  motion  was  overruled  by  the  said 
court. 

The  facts  involved  in  this  case  at  the  time  said  petition  was 
presented,  heard,  and  determined,  pertinent  to  the  questions  to 
be  considered  and  determined  herein,  areas  follows:  The  de- 
cedent died  at  Butte  City,  in  this  State,  March  11, 1890,  leav- 
ing an  estate,  situate  there  and  elsewhere,  valued  at  about  five 
million  dollars.  Thereupon  several  persons,  among  whom  were 
John  A,  Davis,  a  brother,  and  Henry  A.  Root,  a  nephew  of  de- 
cedent, petitioned  said  court  for  appointment  as  general  admin- 
istrator of  said  estate;  and,  among  other  facts  set  forth  in  such 
petitions,  it  was  averred  that  decedent  died  intestate.  Upon  the 
filing  of  said  petitions,  a  contest  was  instituted  by  said  Heniy 
A.  Root  against  the  appointment  of  John  A.  Davis  as  such 
administrator,  on  certain  alleged  grounds  of  disqualification. 
A  hearing  was  had  in  said  court  of  said  petitions  and  contest, 
which  was  determined  April  28,  1890,  by  the  court  overruling 
the  objections  made  to  the  appointment  of  John  A.  Davis,  and 
ordering  that  letters  of  administration  of  said  estate  be  issued 
to  him.  Before  letters  of  administration  were  issued  pursuant 
to  said  order,  however,  an  appeal  was  taken  therefrom  to  this 
court,  which  appeal  was  filed  and  placed  on  the  calendar  of  the 
July  term,  1890,  for  hearing.  When  said  appeal  came  on  for 
hearing  in  this  court  at  said  term,  counsel  for  respondent,  John 
A.  Davis,  suggested  to  this  court  that  an  instrument  in  writing 
purporting  to  be  and  alleged  to  be  the  last  will  and  testament 
of  decedent  had  been  found  siiice  said  order  appealed  from  was 
made;  that  respondent,  John  A.,  had  petitioned  the  lower  court 
for  the  admission  of  said  alleged  will  to  probate;  and  that,  upon 
the  admission  thereof  to  probate,  the  order  theretofore  made  for 
the  issuance  of  general  letters  of  administration  to  him  be  va- 
cated and  set  aside,  and  that  letters  of  administration  with  the 
will  annexed  be  issued  to  him ;  a  copy  of  which  petition,  to- 
gether with  a  photographic  copy  of  said  alleged  will,  was  filed 
in  this  court  to  substantiate  such  suggestion.     It  was  further 
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suggested  at  the  same  time  that  a  contest  of  the  validity  of  said 
instrument  allied  in  said  petition  for  probate  to  be  the  last 
will  and  testament  of  decedent,  and  of  the  admission  thereof  to 
probate^  had  been  instituted  by  Henry  A.  Root  and  other  heirs 
at  law  of  decedent,  which  contest  was  then  pending  undetermined 
in  the  court  below. 

In  view  of  that  state  of  facts  shown  by  such  suggestions,  it 
was  ordered  by  this  court  at  said  July  term,  1890,  that  the  hear- 
ing of  said  appeal  from  the  order  directing  general  letters  of 
administration  of  said  estate  to  issue  to  John  A.  Davis  be  con- 
tinued until  the  first  Monday  in  October  of  the  same  year;  and 
it  was  further  ordered  that  in  the  mean  time,  until  the  determi- 
nation of  the  appeal  from  the  order  directing  letters  of  adminis- 
tration to  issue  to  said  John  A.  Davis,  he  should  not  qualify 
and  take  charge  of  said  estate  under  said  order  appealed  from. 

Under  these  conditions  respecting  said  estate  it  appears  the 
court  below  deemed  it  proper  and  necessary  to  appoint  a  special 
administrator  to  take  charge  of  and  preserve  said  estate  as  pro- 
vided by  statute  in  such  cases.  (Prob.  Prac.  Act,  §  95.)  Ac- 
cordingly the  court  made  an  order  of  date  August  12,  1890, 
appointing  a  special  administrator  of  said  estate^  which  order 
reads  as  follows: — 

''It  appearing  to  the  court  by  the  records  and  proceedings  and 
evidence  herein  that  the  said  Andrew  J.  Davis  died  in  Silver 
Bow  Ck)unty,  Montana,  on  the  eleventh  day  of  March,  1890,. 
then  being  a  resident  in  the  said  county,  and  having  both  real 
and  personal  property  therein,  and  that  letters  of  administration 
were  afterwards  ordered  to  issue  upon  said  estate  by  this  court 
to  John  A.  Davis;  and  whereas,  an  appeal  was  taken  from 
said  order  of  this  court  to  the  Supreme  Court  of  this  State,  and 
is  now  pending  and  undecided  therein;  and  whereas,  on  the 
twenty-fourth  day  of  July,  1890,  the  said  John  A.  Davis  filed 
herein  his  petition  for  probate  of  an  instrument  purporting  to 
be  the  last  will  and  testament  of  the  deceased,  and  for  the  ap- 
pointment of  the  said  John  A.  Davis  as  administrator  with  the 
will  annexed ;  and  whereas,  objections  to  said  probate  have  been 
filed  by  several  parties  interested  in  said  estate,  and  it  is  evident 
that  there  will  be  delay  in  granting  letters  of  administration  on 
said  estate,  and  that  it  is  necessary  for  the  preservation  of  said 
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estate  that  a  special  administrator  thereof  be  appointed  by  this 
court;  and  whereas^  the  said  John  A.  Davis  has  heretofore  filed 
herein  his  petition  to  be  appwnted  special  administrator,  and 
James  W.  Murphy,  public  administrator  of  said  Silver  Bow 
County,  has  also  filed  his  petition  herein  to  be  appointed  such 
special  administrator;  and  whereas,  objections  to  the  appoint- 
ment of  each  of  the  said  persons  have  been  filed  herein ;  and 
the  court  having  considered  the  said  petitions  and  all  matters 
therein,  and  being  advised  in  the  premises,  and  finding  that  it 
b  necessary  that  a  special  administrator  of  said  estate  should  be 
appointed,  and  finding  it  to  be  to  the  best  interests  of  the  estate 
that  neither  of  said  petitioners  should  be  appointed  special  ad- 
ministrator, denies  each  of  their  applications,  and  upon  its  own 
motion  it  is  ordered  by  said  court,  this  twelfth  day  of  August, 
1890,  that  James  A.  Talbott,  a  suitable  and  competent  person, 
and  a  resident  of  said  Silver  Bow  County,  State  of  Montana, 
be,  and  he  is  hereby  appointed  special  administrator  of  the  said 
estate  of  Andrew  J.  Davis,  deceased,  with  full  power  and  au- 
thority to  collect  and  take  charge  of  the  estate  of  the  said 
Andrew  J.  Davis,  deceased,  in  whatever  county  or  counties  the 
same  may  be  found,  and  to  exercise  such  other  powers  as  may 
be  necessary  for  the  preservation  of  said  estate,  and  to  have  such 
powers  and  perform  such  duties  as  are  by  law  given  to  and 
imposed  upon  special  administrators;  and  that  letters  as  such 
special  administrator  shall  issue  to  said  James  A.  Talbott,  upon 
his  giving  bond  in  the  sum  of  three  million  dollars,  with  sureties 
to  the  satisfaction  of  the  judge  of  this  court,  and  conditioned 
for  the  faithful  performance  of  his  duties  as  required  by  law. 

"Dated  August  12,  1890." 

Pursuant  to  that  order  said  James  A.  Talbott  qualified  and 
took  charge  of  said  estate,  and  entered  upon  the  discharge  of  his 
duties  as  such  special  administrator. 

The  appeal  pending  in  this  court  from  said  order  of  April 
28,  1890,  to  grant  letters  of  administration  of  said  estate  to 
John  A.  Davis,  was  finally  heard  and  determined  November 
24,  1890,  by  an  affirmance  of  the  order  of  the  court  below 
(Boot  V.  Dams,  10  Mont,  228);  and  thereafter,  on  the  twentieth 
day  of  December,  1890,  said  John  A.  Davis  made  and  filed 
in    the  court    below  an  ofier    to  qualify  and    take  charge 
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of  said  estate  as  administrator  thereof  under  said  order  for  letters 
to  issue  to  him,  which  offer  is  in  terms  as  follows :  — 

''John  A.  Davis  respectfully  represents  and  shows  to  the 
oourt :  That  by  an  order  of  this  court  heretofore  made  he  was 
appointed  administrator  of  said  estate,  it  being  then  supposed 
that  said  deceased  died  intestate;  that  before  he  qualified  as 
such  administrator  an  appeal  was  taken  from  the  order  of  this 
oourt  appointing  him,  to  the  Supreme  Court  of  the  State,  and 
said  order  was  affirmed  by  said  Supreme  Court  in  November, 
1890 ;  that,  pending  said  appeal,  petitioner  discovered  that  there 
was  a  will  of  said  deceased,  and  presented  the  same  to  this  court 
for  probate,  and  asked  that  he  be  appointed  administrator  of 
said  estate  with  said  will  annexed;  that  the  probate  of  said  will 
is  opposed  and  contested  by  Henry  A.  Root  and  others,  claim- 
ing to  be  interested  in  said  estate,  and  said  opposition  and  con- 
test is  now  pending  and  undetermined  in  this  court;  that  under 
said  will  petitioner  is  the  main  party  in  interest  in  said  estate; 
that,  pending  the  appeal  to  the  Supreme  Court  above  mentioned, 
James  A.  Talbott  was  by  this  court  appointed  special  adminis- 
trator of  said  estate,  and  has  qualified,  and  is  now  acting  as 
such  special  administrator,  and  has  charge  of  the  property  of 
said  estate;  that  petitioner  believes  that  said  estate  will  be  prop- 
erly and  honestly  cared  for  and  preserved  by  said  special  ad- 
ministrator, and  that  it  will  be  for  the  interest  of  all  persons 
who  have  or  claim  any  interest  in  said  estate  to  allow  such 
estate  to  remain  in  the  hands  of  such  special  administrator  for 
the  present,  or  until  the  matter  of  the  contest  of  said  will  is 
determined,  and  petitioner  upon  his  part  is  willing  that  it 
should  so  remain,  but  that  petitioner  is  now  and  will  at  all 
times  be  ready  and  willing  to  qualify  and  perform  the  duties 
of  administrator  of  said  estate,  to  which  he  has  been  appointed 
by  the  court,  whenever  the  court  shall  consider  it  for  the  best 
interests  of  the  parties  interested  in  and  claiming  said  estate 
that  petitioner  should  so  qualify  and  act  as  administrator;  and 
petitioner  offers  now  so  to  do  if  the  court  requires  it,  and  does 
not  waive  or  relinquish  any  right  or  claim  to  said  administration 
by  this  statement  to  the  court,  or  otherwise.  Petitioner  asks 
that  this  statement  be  filed  in  the  matter  of  said  estate* 

<<  Dated  December  20, 1890.'' 
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When  that  offer  was  made  by  John  A.  Davis  to  qualify  as 
administrator,  said  allied  will  of  decedent  was  before  the  court 
on  a  petition  for  the  probate  thereof,  and  the  contest  thereof 
was  still  pending  undetermined,  and  said  estate  was  in  charge 
of  the  special  administrator.  No  action  was  taken  on  said  offer 
of  John  A.  to  qualify,  but  the  estate  was  allowed  by  the  court 
to  remain  in  charge  of  said  special  administrator. 

With  these  conditions  existing  in  reference  to  said  estate, 
these  proceedings  for  the  appointment  of  Henry  A.  Root  as  gen- 
eral administrator  thereof  on  the  petition  of  Maria  Cummiugs 
were  instituted,  and  her  petition  re-asserts  or  undertakes  to 
revive  the  petition  of  Henry  A.  Root  for  appointment  as 
administrator  of  said  estate,  filed  in  said  court  in  the  first 
instance.  The  petitioner  expressly  brings  before  the  court  for 
consideration,  by  all^ations  and  references  in  her  petition  as 
parts  thereof,  and  by  introduction  in  this  proceeding,  all  the 
petitions  for  appointment  of  various  persons  as  administrator 
of  said  estate,  and  all  evidence  introduced  and  proceedings  had 
therein  in  the  first  instance,  together  with  all  evidence,  records, 
and  documents  introduced,  and  all  proceedings  had  in  regard 
to  the  contest  of  Henry  A.  Root  against  the  appointment  of 
John  A.  Davis  as  administrator  of  said  estate.  In  addition  to 
thosd  matters,  it  is  alleged  in  said  petition  that  John  A.  Davis 
has  never  qualified  as  administrator  of  said  estate,  nor  dis- 
charged any  of  the  duties  required  by  law  of  an  adminis- 
trator. It  is  further  alleged  in  said  petition  and  shown  to  the 
court  that  on  the  twenty-third  day  of  June,  1890,  an  assign- 
ment was  obtained  from  Thomas  Jefferson  Davis  of  all  his 
right,  title,  interest,  and  claims  in  and  to  said  estate  to  John  A. 
Davis,  which  instrument  was  recorded  in  the  office  of  the 
county  clerk  and  recorder  of  Silver  Bow  County;  and  that 
said  Thomas  Jefferson  was  the  same  person  referred  to  and 
mentioned  as  "Jeff"  and  the  "Iowa  boy"  in  the  evidence  and 
proceedings  in  the  case  of  contest  between  Henry  A.  Root 
and  John  A.  Davis  for  the  administratorship  of  said  estate,  and 
determined  as  reported  in  10  Mont.  228.  It  was  further  alleged 
in  said  petition  of  Maria  Cummings,  and  shown,  that  during 
the  month  of  April,  1890,  John  A.  Davis,  jointly  with  his 
brother,  Calvin  P.  Davis,  and  his  sisters,  Diana  Davis,  Eliza- 
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beth  Bowdwin,  and  Harriet  Woods,  entered  into  an  agreement 
with  their  brother,  Erwin  Davis,  evidenced  by  writings,  whereby 
said  parties  first  mentioned  agreed  with  their  brother  Erwin, 
in  consideration  of  his  furnishing  all  necessary  funds  where- 
with to*  employ  counsel  and  pay  all  other  expenses  incurred, 
not  exceeding  two  hundred  thousand  dollars,  to  prosecute  and 
defend  all  such  actions  as  might  be  necessary  in  order  to  estab- 
lish the  claims  of  said  parties  as  heirs  to  the  estate  of  decedent 
against  the  suits,  demands,  and  claims  of  said  Thomas  Jefferson, 
or  other  claimants  of  said  estate,  adverse  to  the  rights  of  the 
brothers  and  sisters,  nephews  and  nieces,  of  decedent;  then  the 
parties  to  said  contract  first  named  agreed  to  pay  to  said  Erwin 
Davis  one  half  of  all  such  sums  of  money  and  property  as  the 
first-named  parties  to  said  contract  should  ultimately  derive  as 
heirs  of  said  decedent,  which  contract  was  recorded  in  the  pub- 
lic records  of  said  county  of  Silver  Bow,  in  the  office  of  the 
clerk  and  recorder  thereof. 

It  is  further  alleged  in  said  petition  of  Maria  Cummings  for 
the  appointment  of  Henry  A.  Root  as  administrator  of  said 
estate  that  said  Erwin  Davis  is  indebted  to  said  estate  in  the 
sum  of  five  hundred  thousand  dollars;  and  that,  as  said  peti- 
tioner was  informed  and  believed,  said  Erwin  was  in  failing 
circumstances;  that  two  hundred  thousand  dollars  of  principal 
and  interest  on  said  indebtedness  was  due  and  unpaid;  that 
no  offort  had  been  made  to  collect  or  obtain  security  for  said 
indebtedness;  and  'Hhat,  in  the  opinion  of  petitioner,  there  is 
great  and  serious  danger  in  delaying  the  collection  or  security 
of  said  debt." 

Upon  the  matters  set  forth  in  said  petition  the  petitioner 
predicated  a  demand  that  the  order  of  April  28,  1890,  for 
letters  of  administration  on  said  estate  to  issue  to  John  A. 
Davis,  be  vacated  and  set  aside,  and  that  an  order  be  made 
appointing  Henry  A.  Root  administrator  of  said  estate,  and 
that,  upon  his  qualifying,  letters  of  administration  be  issued  to 
him;  and  that  thereupon,  said  special  administrator,  Talbott, 
be  ordered  to  deliver  over  to  Henry  A.  the  effects  belonging 
to  said  estate.  Upon  full  hearing  of  said  petition  the  court 
entered  an  order  refusing  to  grant  the  same^  and  from  that 
order  this  appeal  is  prosecuted. 

Vol.  XL— 14. 
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It  is  urged  by  counsel  for  respondent,  John  A.  Davis,  as  the 
first  point  for  consideration,  that  this  court  has  no  jurisdiction 
to  entertain  this  appeal,  for  the  reason  that  no  appeal  lies  from 
said  order,  as  they  contend.  They  insist  that  this  is  an  appeal 
from  an  order  refusing  to  vacate  an  order  for  the  appointment 
of  an  administrator,  and  refusing  to  remove  the  special  admin- 
istrator in  charge  of  said  estate ;  and  that  no  appeal  lies  from 
such  an  order  of  the  lower  court 

The  purpose  of  this  proceeding  was  to  obtain  the  appoint- 
ment of  an  administrator  of  said  estate.  The  final  determi- 
nation of  the  proceeding  was  an  order  denying  such  appointment 
Such  an  order,  we  think,  is  without  doubt  appealable  to  this 
court.  Our  views  upon  the  state  of  the  statute  and  the  Consti- 
tution in  reference  to  this  question  of  jurisdiction  and  practice 
are  so  fully  set  forth  in  Be  McFarland'a  Edaity  10  Mont  445, 
we  see  no  reason  to  further  amplify  them. 

Did  the  court  err  in  refusing  to  appoint  Henry  A.  Root 
administrator  of  said  estate  on  the  showing  made  on  the  hear- 
ing of  this  proceeding? 

It  is  not  contended  that,  when  the  appointment  of  said  special 
administrator  was  made,  the  circumstances  and  conditions  exist- 
ing as  to  said  estate  did  not  authorize  and  sanction  such  appoint- 
ment under  the  following  statute:  ^'When  there  is  delay  in 
granting  letters  testamentary  or  of  administration  from  any 
cause,  or  when  such  letters  are  granted  irregularly,  or  no  suf- 
ficient bond  is  filed  as  required,  or  when  no  application  is  made 
for  such  letters,  or  when  an  administrator  or  executor  dies  or  is 
suspended  or  removed,  the  probate  judge  must  appoint  a  special 
administrator  to  collect  and  take  charge  of  the  estate  of  the  deced- 
ent in  whatever  county  or  counties  the  same  may  be  found,  and 
to  exercise  such  other  powers  as  may  be  necessary  for  the  preser- 
vation of  the  estate,  or  he  may  direct  the  public  administrator  of 
his  county  to  take  charge  of  the  estate."     (§  95,  Prob.  Prac.  Act.) 

But  in  the  demand  for  the  appointment  of  Henry  A.  Root  as 
general  administrator  of  said  estate  it  is  assumed  that  the  £su^ 
that  John  A.  Davis  had  not  qualified,  and  letters  of  administra- 
tion had  not  been  issued  to  him,  left  the  way  clear  for  the 
appointment  of  another  administrator,  and  that  Henry  A.  Root 
was  entitled  to  such  appointment. 
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One  of  the  facts  which  must  be  proved  to  the  court  before  it 
is  authorized  to  grant  letters  of  administration  on  an  estate  is 
that  the  decedent  died  intestate.  The  statute  provides  that 
*^  letters  of  administration  on  the  estate  of  a  person  dying  in- 
testate must  be  granted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned.''  (§  55,  Prob.  Prac.  Act.)  Again,  it  is 
provided:  '^ Before  letters  of  administration  are  granted  on  the 
estate  of  any  person  who  is  represented  to  have  died  intestate, 
the  fact  of  his  dying  intestate  must  be  proved  by  the  testimony 
of  the  applicant  or  others,  and  the  court  may  examine  any  other 
person  concerning  the  time,  place,  and  manner  of  his  death,  the 
place  of  his  residence  at  the  time,  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  a  will,  and  may 
compel  any  person  to  attend  as  a  witness  for  that  purpose." 
(§  68,  Prob.  Prac.  Act.) 

Now,  in  the  case  of  this  estate  no  general  letters  of  adminis- 
tration were  issued  prior  to  the  discovery  of  the  alleged  will. 
There  had  been  merely  an  order  that  letters  issue  to  John  A. 
Davis,  which'  order  was  prevented  from  taking  effect  by  the 
appeal  and  other  proceeding  above  mentioned;  and  in  the  mean 
time  said  alleged  will  was  offered  for  probate,  and  the  contest 
thereof  initiated.  With  this  state  of  facts  existing  regarding 
said  estate,  and  in  view  of  the  statute  above  quoted,  the  peti- 
tioner demands  the  appointment  of  Boot  as  general  adminis- 
trator. By  this  proceeding  the  petitioner  asks  the  court  to 
ignore  the  fact  that  an  instrument  purporting  and  alleged  to  be 
the  will  of  decedent  is  pending  for  probate  subject  to  contest, 
and  to  entertain  proof  upon  the  question  as  to  whether  decedent 
left  a  will,  and  find  that  the  proofs  show  that  he  died  intestate, 
and  grant  letters  of  administration  in  advance  of  the  determi- 
nation of  that  question  by  the  trial  of  the  contest  over  said 
alleged  will  offered  for  probate.  It  is  said  by  the  Supreme 
Court  of  North  Carolina  in  Blade  v.  Washhum,  3  Ired.  557, 
that  such  a  proceeding  while  a  paper  purporting  to  be  the  will 
of  decedent  is  before  the  court  for  probate,  and  a  contest  thereof 
is  pending,  involves  an  absurdity,  and  that  an  order  appointing 
an  administrator,  ^' made  at  the  same  moment  when  the  court 
entertains  a  contest  respecting  the  alleged  will  of  decedent,  and 
has  an  issue  made  up  to  try  that  contest,''  must  be  held  null 
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and  void.  That  is  a  oase  directly  in  point,  although  stronger 
than  the  one  at  bar,  for  there  general  letters  of  administration 
upon  said  estate  had  actually  been  issued  once;  the  administrator 
died,  and  subsequently  an  allied  will  was  brought  forward  for 
probate,  and  an  issue  of  contest  framed  for  trial ;  whereas,  in 
the  case  at  bar,  no  letters  of  administration  on  said  estate  were 
ever  issued  prior  to  propounding  said  alleged  will  and  the  form- 
ing of  the  issue  to  contest  the  same.  (See,  also,  Byno  v.  Ryno, 
27  N.  J,  Eq.  522,  and  Landers  v.  Stone,  45  Ind.  404.)  Mr. 
Schouler,  in  his  work  on  Executors  and  Administrators  (§  91), 
says:  ''Intestacy  fundamental  to  the  grant  of  general  adminis- 
tration: To  the  grant  of  general  and  original  administration 
upon  the  estate  of  a  deceased  person,  intestacy  is  a  prerequisite. 
Such  allegation  should  be  made  in  the  petition,  and  the  court 
should  have  reason  to  believe  the  statement  true.  Letters  of 
administration  granted  during  the  pendency  of  a  contest  respect- 
ing the  probate  of  a  will,  or  after  a  probate,  regardless  of  the 
executor,  are  null  and  void.  And  local  statutes  interpose  rea- 
sonable delay  as  to  such  grants  of  administration,  in  order  to 
give  full  opportunity  for  the  production  of  a  will,  so  that  the 
estate  may  be  generally  committed,  if  possible,  according  to  the 
last  expressed  wishes  of  the  deceased.''  The  author  cites  in 
support  of  this  doctrine  the  cases  cited  supra,  and  also  the  case 
oi  Bxdidey  v.  Redmond,  2  Bradf.  281,  which  latter  case  we  have 
not  had  opportunity  to  examine.  The  same  doctrine  is  also 
laid  down  by  Mr.  Woerner  in  his  work  on  the  American  Law 
of  Administration  (vol.  1,  p.  402). 

Counsel  for  appellant  do  not  dispute  the  force  and  effect  of 
the  above  quoted  statutes  and  the  authorities  referred  to,  but 
they  seek  to  avoid  the  application  of  them  to  this  case,  by 
asserting  that  before  any  alleged  will  of  decedent  was  found  and 
presented  for  probate  the  court  had,  on  such  evidence  as  was 
presented  on  the  original  applications  for  appointment  of  an 
administrator,  and  in  the  order  that  letters  of  administration 
issue  to  John  A.  Davis,  found  and  adjudged  that  decedent  died 
intestate;  and  hence  the  court  is  bound  by  such  finding  and 
judgment  until  the  same  is  set  aside.  We  do  not  understand 
with  what  consistency  that  position  can  be  assumed  by  counsel 
for  appellant,  inasmuch  as  they  demand  that  said  order  to  giant 
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letters  of  administration  to  John  A.  Davis  be  vacated  and  set 
aside.  If  that  order  should  be  vacated  and  set  aside,  how  can 
petitioner  rely  upon  it  to  support  the  grant  of  tetters  of  adminis- 
tration to  Henry  A.  Boot?  Not  only  so,  but  John  A.  Davis 
has  asked  that  said  order  be  set  aside  and  vacated  for  the  rea- 
son that  an  alleged  will  has  been  found  and  offered  for  probate. 
Appellant's  counsel  lay  great  stress  upon  the  fact  that  in  the 
order  of  April  28,  1890,  directing  letters  of  administration  to 
be  issued  to  John  A.  Davis,  the  court,  on  the  evidence  then 
before  it,  found  and  adjudged  that  decedent  died  intestate. 
They  point  to  that  order,  which  they  ask  to  be  vacated  and  set 
aside,  and  ask  also  that  it  be  used  to  estop  the  court  from  mak- 
ing any  inquiry  into  the  fact  which  the  statute  declares  shall  be 
inquired  into  "before  letters  of  administration  are  granted/' 
But  appellant's  position  in  this  respect  is  untenable  for  other 
reasons. 

It  is  first  to  be  observed  that,  while  the  statute  requires  the 
court  to  demand  proof  that  decedent  died  intestate  before  grant- 
ing letters  of  administration,  it  does  not  require  that  the  court 
shall  find  and  adjudge  in  that  inquiry  that  decedent  died  intes- 
tate. Schouler  says:  "Such  allegation  should  be  made  in  the 
petition,  and  the  court  should  have  reason  to  believe  the  state- 
ment true."  (Schouler  on  Ex'rs  &  Adm'rs  [2d  ed.],  §  91.)  The 
proof  of  that  fact  should  be  by  the  best  known  and  obtainable 
evidence  at  the  time,  and  should  negative  the  proposition  that 
decedent  left  a  will ;  and  it  should  be  shown  that  such  proof 
was  made  before  grant  of  letters  of  administration.  While  the 
law  requires  inquiry  to  be  made  as  to  whether  decedent  lefl  a 
will,  and  makes  the  right  to  grant  letters  of  general  adminis- 
tration dependent  on  the  &ct  that  according  to  the  proof  attain- 
able decedent  left  no  will,  it  does  not  require  that  the  court  shall 
solemnly  determine  by  judgment  that  decedent  died  intestate. 
For  the  statute  leaves  the  question  open  for  the  propounding  of 
a  will  at  any  time  (§  9,  Prob.  Prac.  Act),  and  the  admission  of 
a  will  to  probate,  ipso  fadOf  supersedes  and  vacates  the  grant 
of  letters  of  general  administration.    (§  102,  Prob.  Prac.  Act.) 

Secondly y  it  should  be  observed  that,  if  the  way  was  dear 
fi(^m  any  cause  for  the  appointment  of  an  administrator,  as 
petitioner  assumed  when  this  proceeding  was  commenced,  then 
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the  court;  in  making  Bach  appoiDtment,  ranst  pursue  the  same 
course  therein  ''  as  is  directed  in  relation  to  original  letters  of 
administration.'^  Section  105  of  the  Probate  Practice  Act  pro- 
vides :  ^'  If  all  such  executors  or  administrators  die  or  become 
incapable,  or  the  power  and  authority  of  all  of  them  is  revoked, 
the  Probate  Court  must  issue  letters  of  administration  with  the 
will  annexed,  or  otherwise,  to  the  widow,  or  next  of  kin,  or 
others,  in  the  same  order  and  manner  as  is  directed  in  relation 
to  original  letters  of  administration.'' 

So  that,  if  time  has  developed  the  fact  (at  first  unknown)  that 
decedent  left  a  will,  or  if  a  paper  purporting  to  be  his  will  is 
propounded  for  probate,  and  a  contest  thereof  is  instituted,  how 
(san  it  be  reasonably  contended,  in  view  of  the  statutes  just 
quoted,  that  the  court,  in  considering  the  question  of  the  ap- 
pointment of  an  administrator,  shall  not  look  to  the  fact  as  to 
whether  decedent  died  intestate?  The  statute  provides  that  the 
court  shall  proceed  in  the  same  manner  and  order  as  is  directed 
in  relation  to  the  grant  of  original  letters  of  administration. 
If  this  statute  is  to  be  followed,  then  the  court  must  look  to  the 
conditions  existing  in  relation  to  the  estate  at  any  time  when  it 
is  called  upon  to  appoint  an  administrator ;  and  the  court  is  not 
confined  to  such  evidence  as  parties  may  bring  to  its  attention 
concerning  the  question  of  testacy  or  intestacy  of  decedent. 
The  statute  provides  that  the  court  may  send  for  witnesses, 
and  examine  them  upon  this  question  (§  68,  Prob.  Praa  Act), 
and  the  court  may  always  take  judicial  notice  of  proceedings 
pending  before  it.  (§  643,  Code  Civ.  Proc)  "Every  court,'* 
says  Mr.  Chitty,  "is  bound  to  take  judicial  notice  of  its  own 
course  of  proceedings  and  of  those  of  other  Superior  Courts." 
(Chitty  on  Pleading,  242.)  If  the  rule  were  otherwise,  end- 
less absurdity  would  be  committed  in  judicial  proceedings.  It 
is  just  as  incumbent  upon  the  court  to  notice  the  &ct  that  an 
alleged  will  is  pending  before  it  for  probate  under  contest,  and 
that  thereby  the  fact  as  to  whether  decedent  died  testate  or  in- 
testate is  in  issue,  to  be  determined  by  proceeding  in  the  manner 
provided  by  law,  as  it  is  for  the  court  to  notice  the  fact  that,  on 
the  first  occasion  when  letters  of  administration  were  petitioned 
£)r,  evidence  was  produced  to  the  effect  that  decedent  died  intes- 
tate, and  that  on  such  showing  the  court  ordered  letters  of  ad- 
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ministaration  to  iasue.  Counsel  for  appellant,  however,  contend 
in  this  case  that,  notwithstanding  the  statute  and  precedents, 
the  court  should  notice  one  proceeding  and  blindfold  itself 
as  to  the  other.  We  observe  that  in  the  petition  in  this  pro- 
ceeding for  the  appointment  of  Henry  A.  Root,  the  petitioner 
invokes  the  court  to  take  notice  of  the  proceedings  theretofore 
had  in  reference  to  said  estate,  and  the  papers,  files,  and  records 
theretofore  made  therein ;  and  especially  brings  to  the  attention 
of  the  court  the  proceedings  offering  for  probate  an  alleged  will 
of  decedent,  and  the  contest  thereof  set  up  by  other  heirs  at 
law.  Now,  if  it  was  proper  for  the  court  to  take  notice  of 
these  proceedings,  and  there  is  no  doubt  of  it,  then  the  court 
would  at  once,  in  considering  this  petition,  and  the  law  appli- 
cable, be  confronted  with  the  fact  that  it  was  asked  to  inquire 
into  the  question  as  to  whether  decedent  died  testate  or  intestate, 
while  that  question  was  pending  in  an  issue  framed  for  trial  in 
that  court  to  contest  an  alleged  will  propounded  for  probate; 
and,  moreover,  that  in  granting  the  prayer  of  this  petition  the 
court  would  be  assuming  that  it  was  proved  that  decedent  left 
no  will,  while  at  the  same  time  the  court  entertained  a  peti- 
tion for  the  admission  to  probate  of  a  document  purporting  and 
allied  to  be  the  last  will  and  testament  of  decedent 

We  are  of  the  opinion  that  the  order  and  judgment  of  the 
court  denying  said  petition  and  the  motion  for  new  trial  ought 
to  be  affirmed,  and  it  is  so  ordered. 

Affiarmed. 

Db  Witt,  J.,  concurs. 

Blake,  C.  J.  (dissenting), — The  order  appointing  John  A. 
Davis  administrator  of  the  estate  of  Andrew  J.  Davis,  deceased, 
has  not  been  revoked  or  suspended,  and  remains  in  full  force. 
(Prob.  Prac.  Act,  §  1.)  This  party  has  failed  or  refused  to 
qualify  according  to  law  and  enter  upon  the  discharge  of  his 
trust.  The  circumstances  which  environ  this  omission  are  stated 
in  the  opinion  of  the  court,  and  need  not  be  reiterated.  The 
statute  appears  to  have  pointed  out  the  proceedings  which  should 
have  been  followed  in  this  matter :  '^  If,  after  granting  letters 
of  administration  on  the  ground  of  intestacy,  a  will  of  the  de- 
cedent is  duly  proved  and  allowed  by  the  court,  the  letters  of 
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administration  must  be  revoked^  and  the  powers  of  adminis- 
trator shall  cease^  and  he  must  render  an  account  of  his  admin- 
istration within  such  time  as  the  court  shall  direct/'  (Prob. 
Prac.  Act,  §  102.) 

The  foregoing  order  was  made  upon  the  sole  ground  of  the 
intestacy  of  Andrew  J.  Davis,  deceased,  and  directed  that  letters 
of  administration  should  be  issued  to  John  A.  Davis.  If  this 
person  had  at  any  time  when  the  appeal  from  that  order  was 
not  pending  in  this  court  executed  the  bond,  and  taken  the  of- 
ficial oath,  letters  of  administration  upon  the  said  estate,  signed 
by  the  clerk  of  the  court  below,  would  have  been  issued  with- 
out any  further  decree  thereon.  There  was  no  prohibition  by 
the  law  of  such  action  upon  his  part.  The  chief  element  of 
the  section  supra  is  that  the  court  bad  been  governed  in  the 
exercise  of  its  jurisdiction  by  the  fact  that  the  deceased  person 
died  intestate,  and  has  therefore  made  an  order  which  might  be 
erroneous,  and  should  be  set  aside.  No  person  can  be  appointed 
executor  of  the  alleged  will  of  said  Andrew  J.  Davis,  deceased, 
until  this  order  has  been  revoked.  The  statute  defines  this 
time  to  be  when  the  will  of  the  decedent  has  been  "duly  proved 
and  allowed  by  the  court."  There  is  a  contest  concerning  the 
said  will,  which  has  not  been  proved  and  allowed.  I  know  of 
no  legal  reason  for  the  refusal  of  the  said  John  A.  Davis  to 
comply  with  the  provisions  of  the  Probate  Practice  Act,  which 
regulate  the  administration  of  the  estates  of  deceased  persons, 
and  think  that  the  order  for  his  appointment  should  be  set  aside, 
and  that  the  court  below  should  proceed  to  hear  and  determine 
upon  its  merits  the  petition  of  the  appellant. 
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IN  RE  DAVIS'  ESTATE— ROOT'S  APPEAL. 

[Argued  July  9, 1891.    Decided  December  28, 1891.  ] 

See  Cummingi?  Appeal^  ante,  page  196. 

Appeal  from  Second  Judicial  District,  Silver  Bow  County. 

Appeal  firom  an  order  by  MgHatton,  J.,  refusing  to  hear 
a  motion* 
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Toole  &  Wallace,  and  McQmnell  &  Ooyberg^  for  Appellant. 

W.  W.  JDixon,  J,  F.  Forbia^  and  M,  Kirkpairick,  for  Re- 
spondent. 

De  Witt,  J. — The  relation  and  description  of  the  parties  in 
this  appeal  appear  fully  in  the  opinion  just  rendered  in  Appeal 
of  Oum7ning8y  ante,  page  196.  The  same  result  was  sought  to 
be  attained  in  this  ease  as  in  the  one  just  referred  to;  that  is 
to  say,  the  appointment  of  Henry  A.  Root  as  general  adminis- 
trator of  the  estate  of  Andrew  J.  Davis,  deceased. 

This  matter  was  commenced  by  the  filing  of  an  affidavit  by 
Henry  A.  Root,  which  affidavit,  by  reference,  incorporated  into 
itself  a  large  amount  of  matter,  which  was  also  brought  into 
the  petition  in  the  Oammingff  Appeal,  Upon  this  affidavit, 
with  its  incorporated  matter,  Henry  A.  Root  made  an  applica- 
tion to  the  District  Court  that  he  be  appointed  administrator, 
and,  as  necessary  to  such  requested  action  by  the  court,  that  the 
former  orders  be  set  aside  appointing  John  A.  Davis  general 
administrator  and  James  A.  Talbott  special  administrator.  As 
observed  by  reference  to  the  facts  as  stated  in  the  opinion  in  the 
OimmiTigtf  Appeal,  Davis  had  not  qualified  as  general  adminis- 
trator, and  Talbott  was  acting  as  special  administrator. 

Upon  this  application  by  Root,  Davis  and  Talbott  appeared 
specially,  and  moved  to  dismiss  the  application,  on  the  ground 
that  such  application  could  be  heard  only  upon  petition  duly 
filed,  and  after  citation  duly  issued  and  served,  which  had  not 
been  done.  Upon  this  question  of  practice  the  District  Court 
dismissed  the  Root  application,  and  refused  to  hear  it.  This 
was  on  the  twenty-sixth  day  of  February,  1891.  On  March 
19,  1891,  Maria  A.  Cnmmings  filed  her  petition,  which  was 
passed  upon  by  the  District  Court,  an  appeal  taken,  and  that 
appeal  has  been  decided  to-day. 

The  application  of  Henry  A.  Root,  now  at  bar,  and  the  pro^ 
oeeding  of  Maria  A.  Cummings  by  petition,  were  based  prao- 
tically  upon  the  same  facts,  and  sought  to  attain  precisely  the 
same  result,  viz.,  the  appointment  of  Henry  A.  Root  as  general 
administrator.  It  is  apparent  that  if  that  result  cannot  be 
attained  by  the  proceedings  upon  the  Cummings'  petition,  it 
oannot  be  reached  by  the  Root  application. 
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If  thifl  court  were  to  go  into  this  appeal,  and  even  if  it  were 
ooDcluded  that  the  District  Court  erred  in  not  entertaining  the 
Root  application,  what  result  would  there  be  that  would  be  of 
any  value?  All  that  could  be  done  would  be  to  send  the  case 
back  with  instructions  to  the  District  Court  to  hear  the  appli- 
cation. Upon  such  hearing  the  District  Court  would  be  con- 
trolled by  the  law  as  announced  in  the  Gummings^  Appealj  and 
would  deny  the  Root  application,  and  thus  declare  that  Mr. 
Root  would  not  be  appointed  administrator  upon  the  showing. 
But  that  is  already  accomplished  in  the  Oammingf/  Case. 

In  our  view,  nothing  whatever  can  be  accomplished  by  our 
entertaining  this  appeal.  The  inquiry  would  be  wholly  fruit- 
less for  the  court  and  the  parties.  It  is  rendered  so  by  the 
decision  in  the  Oammmgtf  Case,  That  decision  disposes  of  all 
the  merits  in  this  appeal. 

Let  the  appeal  be  dismissed,  but  without  costs. 

Blake,  C.  J.^  and  Harwood,  J.,  concur. 
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WALLACE    BT  AL.,  Respondents,    v.    OWSLEY,    Ap- 

PELLANT. 
[Argaed  October  9, 1891.    Dedded  October  13, 1891.] 

GEAirax  OF  VkhdKi— Where  the  compUdnt  is  ailent  m  to  the  place  where  the  con- 
tract saed  on  was  to  be  performed,  and  the  defendant  npon  appearing  demnrt 
md  moTCfl  for  a  change  of  the  place  of  trial  to  the  county  of  his  residence, 
whidi  is  resisted  on  the  ground  of  convenienoe  of  witnesses,  it  is  error  for  the 
court  to  deny  the  motion  without  prejudice  to  its  renewal  after  answer  filed,  as 
the  defendant's  right  to  a  change  of  venue  must  be  determined  by  the  con- 
ditiofis  existing  at  the  time  he  first  appears  in  the  action,  and  the  convenience 
of  witnesses  as  a  ground  for  retaining  the  action  in  the  county  where  it  was 
commenced  cannot  be  considered  untU  after  answer.  {Yore  v.  Murphy,  10 
Mont.  80i,  cited.) 

Appeal  from  First  Judiciai  Distnct,  Lewis  and  darhe  Ckmrdy. 

Defendant's  motion  for  a  change  of  venue  was  denied  by 
Htjnt,  J. 

Wcrd  &  SmUhy  for  Appellant 
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Blaee^  C.  J. — This  action  was  commenced  March  9,  1891, 
in  the  District  Court  of  the  First  Judicial  District,  in  and  for 
the  county  of  Lewis  and  Clarke;  and  the  complaint  alleges 
that  the  plaintiffs  are,  and  at  the  times  mentioned  were,  doing 
business  in  Helena,  in  said  county,  and  that  they  sold  in  De- 
cember, 1889,  goods,  wares,  and  merchandise  to  the  defendant 
The  summons  was  served  personally  March  23,  1891,  in  the 
county  of  Silver  Bow,  upon  the  defendant,  who  appeared  in  the 
court  below  and  filed  a  demurrer,  and  also  a  motion  for  a  change 
of  the  place  of  trial,  together  with  his  affidavit  in  its  support 
The  following  recital  in  this  affidavit  is  not  controverted: 
*^  That  he  [the  defendant]  is  now,  and  was  at  the  time  of  the 
commencement  of  this  action,  a  resident  of  Silver  Bow  County, 
State  of  Montana,  and  has  resided  for  many  years  in  the  said 
Silver  Bow  County,  and  that  he  is  not,  and  has  never  been,  a 
resident  of  the  county  of  Lewis  and  Clarke."  The  affidavit 
further  states  that  the  contract  referred  to  in  the  complaint 
'^was  to  have  been  executed  and  performed  in  the  county  of 
Silver  Bow."  The  plaintiffs  filed  an  affidavit  which  says  that 
the  contract  ^^  was  to  be  wholly  performed  within  the  county  of 
Lewis  and  Clarke;  •  •  •  •  that  the  plaintiffs  will  have  several 
witnesses  on  the  trial  of  said  case,  all  of  which  witnesses  reside 
within  the  county  of  Lewis  and  Clarke,  ....  and  their  con- 
venience will  be  much  greater  served  by  said  cause  being  tried 
in  the  county  of  Lewis  and  Clarke." 

The  court  made,  June  1,  1891,  the  following  orders,  and 
overruled  the  motion  for  a  change  of  venue,  "without  prejudice 
to  renew  motion  when  answer  is  filed,"  and  also  overruled  the 
demurrer  and  granted  the  defendant  twenty  days  in  which  to 
plead.  Did  the  court  err  in  this  ruling  upon  the  motion? 
The  provisions  of  the  Code  of  Civil  Procedure  which  are  ap- 
plicable to  this  question  are  clothed  in  this  language:  "In 
all  other  cases  the  action  shall  be  tried  in  the  county  in  which 
the  defendants,  or  any  of  them,  may  reside  at  the  commence- 
ment of  the  action,  or  where  the  plaintiff  resides,  and  the  de- 
fendants, or  any  of  them,  may  be  found Actions  upon 

contract  may  be  tried  in  the  county  in  which  the  contract  was 
to  be  performed,  ....  subject,  however,  to  the  power  of  the 
court  to  change  the  place  of  trial  as  provided  in  this  act"     (Code 
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Civ.  Proc.  §  59.)  "The  court  may,  on  good  cause  shown, 
change  the  place  of  trial  .  •  •  .  when  the  county  designated  in 
the  complaint  is  not  the  proper  county,  ....  when  the  con- 
yenience  of  witnesses  and  the  ends  of  justice  would  be  promoted 
by  the  change."    (Code  Civ.  Proc.  §  62.) 

The  complaint  does  not  contain  any  allegation  concerning  the 
place  where  the  contract  was  to  be  performed,  and  the  affidavits 
upon  the  subject  are  conflicting.  The  right  of  the  appellant  to 
a  change  of  the  venue  must  be  determined  "by  the  condition 
of  things  existing  at  the  time  the  parties  claiming  it  first  ap- 
peared in  the  action.**  {Budl  v.  Dodge j  67  Cal.  646;  Reming- 
ton Sewing  Machine  Co,  v.  Cole,  62  Cal.  311 ;  Ah  Fong  v.  Stemea, 
79  Cal.  30.)  It  should  be  observed  that  the  appellant  filed  a 
demurrer  with  his  motion,  and  the  authorities  are  harmonious 
in  holding  that  "neither  a  plaintiff  nor  a  defendant  can  move 
for  a  change  of  the  place  of  trial,  because  of  the  convenience  of 
witnesses,  until  after  answer."  {Thomas  v.  PlacerviUe  etc.  Min. 
Co.  65  Cal.  600;  Cook  v.  Pendergad,  61  Cal.  72;  WiUiams  v. 
Keller,  6  Nev.  141.)  The  conditions  of  the  case  of  Heaid  v. 
Hendy,  65  Cal.  321,  are  similar  to  those  which  confront  us,  and 
the  court  ordered  that  "  further  hearing  of  defendant's  motion 
be  postponed  until  defendant  files  his  answer  to  plaintiff's  com- 
plaint, and  that  plaintiff's  cross-motion  be  heard  at'  the  time 
when  the  further  hearing  of  defendant's  motion  is  heard." 
The  cross-motion  was  to  retain  the  cause  iu  the  original  county 
"for  the  convenience  of  witnesses."  The  court  said:  "This 
order,  in  its  legal  effect,  was  an  order  denying  defendant's 
motion  for  a  change  of  the  place  of  trial.  It  effectually  de- 
prived him  of  his  right  to  have  his  demurrer  heard  in  San 
Francisco."  (See,  also.  Ah  Fong  v.  Stemes,  supra;  Yore  v. 
Murphy,  10  Mont.  304.) 

It  is  therefore  ordered  and  adjudged  that  the  order  appealed 
from  be  reversed,  and  that  the  cause  be  remanded  to  the  District 
Court,  with  directions  to  grant  the  motion  of  the  appellant  for 
a  change  of  the  place  of  trial  to  the  said  county  of  Silver  Bow. 

Reversed. 
Habwood,  J.,  and  De  Witt,  J.,  concur. 
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GRANITE    MOUNTAIN    MINING    COMPANY    v. 

DURFEE,  Judge. 

(Argaed  October  16, 1891.    Deoided  October  31, 1891.  ] 

Cbav ox  or  VsMux — Diairict  judge — Disqualiflcation, — A  j  ndge  who  is  dlBqnalified 
to  act  as  each  in  an  action  cannot  be  compelled  by  mandamos  to  ptm  apon  a 
motion  for  a  change  of  yenue  which  is  based  apon  the  ground  of  his  disquali- 
fication, where  he  announced  by  order  that  on  a  certain  day  and  hour  a  judge 
of  another  district  would  be  in  attendance  to  pass  upon  the  motion,  as  under 
the  fourth  subdivision  of  section  62  of  the  Code  of  Cinl  Procedure,  the  place 
of  trial  shall  not  be  changed  for  disqualification  of  the  district  judge  in  any 
case  where  the  judge  of  another  district  will  appear  and  try  the  action.  And  in 
such  case  the  disqualification  does  not  extend  to  his  selecting  and  inviting  the 
attendance  of  a  judge  of  another  district  to  try  the  action,  in  the  absence  of 
constitutional  or  statutory  provision  for  any  other  method  by  which  the  aV 
tondsnce  of  another  judge  may  be  secured. 

Original  proceeding.     Application  for  a  writ  of  mandate. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

The  petition  is  for  a  writ  of  mandate  requiring  the  judge  of 
the  Third  Judicial  District  to  grant  a  change  of  venue  in  an 
action  in  which  the  petitioner  is  defendant  and  James  E.  Durfee 
is  plaintiff. 

The  said  James  E.  Durfee  obtained  against  said  Granite 
Mountain  Mining  Company  a  judgment  by  default.  Defend- 
ant filed  a  motion  asking  to  have  the  default  opened.  That 
motion  was  pending  when  the  matter  now  in  controversy  arose, 
and  is  still  pending.  Before  said  motion  was  brought  to  a 
hearing,  the  defendant  suggested  to  the  court  that  the  plaintiff 
was  a  brother  of  the  judge,  Hon.  David  M.  Durfee.  This 
relationship  between  the  party  and  the  judge  is  a  disqualifica- 
tion. The  statute  says :  ''  A  judge  shall  not  act  as  such  when 
he  is  related  to  either  party  by  consanguinity  or  affinity  within 
the  third  degree."  (Code  Civ.  Proc.  §  547.)  The  defendant 
asked  the  court  to  have  the  venue  of  the  cause  changed  for  this 
reason.  The  judge  stated  that  he  was  a  brother  of  the  plaintiff, 
but  that  he  would  make  no  order  in  the  case,  as  he  had  no 
doubt  that  he  could  procure  another  judge  to  try  the  case,  and 
that  at  the  hearing  and  trial  he  would  call  another  judge  from 
another  district,  who  would  appear  and  try  the  action,  and  all 
proceedings  in  the  cause.    The  '^  hearing"  and  ^^all  proceedings 
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in  the  cause/'  as  referred  to  by  the  judge,  are  reasonably  taken 
to  refer  to  the  motion  to  open  the  default  then  and  still  pending. 

Later,  October  3,  1891,  appears  this  order:  ^^This  cause 
coming  on  regularly  to  be  heard,  the  court  announced  that  on 
Saturday,  October  24,  1891,  at  the  hour  of  ten  o'clock  on  that 
day,  he  would  have  in  attendance  a  judge  from  another  district 
to  pass  upon  the  pending  motion,  and  set  this  cause  for  trial.'' 

The  court  refused  to  pass  upon  the  motion  for  a  change  of 
venue,  and  announced  that  he  would  have  a  judge  from  another 
district,  relying  upon  the  statute  (Code  Civ.  Proc.  §  62),  which 
provides:  ^^The  court  may,  on  good  cause  shown,  change  the 
place  of  trial  in  the  following  cases:  •  •  •  •  Fourth.  When, 
from  any  cause,  the  judge  is  disqualified  from  acting  in  the 
action ;  provided,  that  the  court  shall  not  change  the  place  of 
trial  for  disqualification  of  the  district  judge,  in  any  case  where 
the  judge  of  another  district  will  appear  and  try  the  action." 

The  petitioner  now  seeks  to  compel  the  District  Court  to 
change  the  venue.  The  respondent's  defense  is  based  upon  the 
statute  last  cited. 

Forbi8  &  Forbia,  for  Petitioner. 

Counsel  cited  in  support  of  the  application:  Livermore  v. 
Brundage^  64  Cal.  299;  Graham  v.  P6oj>le,  111  III.  263; 
OOmndl  V.  GramU,  7  Colo.  40;  People  v.  De  La  Ouerra,  24 
Cal.  73 ;  Oaklei/  v.  AspinwaUj  3  N.  Y.  547. 

Cole  &  WhitehiU,  for  Respondent. 

De  Witt,  J. — It  has  been  suggested  that  the  District  Court 
made  an  order  refusing  to  grant  the  motion  for  a  change  of  the 
place  of  trial,  and  that  this  order  is  appealable  (Code  Civ.  Proc. 
§  444),  and  that  therefore  a  writ  of  mandate  will  not  lie.  But 
we  are  of  opinion  that  a  fair  deduction  from  the  record  is  that 
the  court  simply  refused  to  act  on  the  motion,  and  tliis  is  also 
the  view  of  counsel  for  the  petitioner.  They  complain  of  what 
they  call  "non-action"  by  the  court,  and  seek,  by  this  writ,  to 
bring  the  court  into  action. 

The  disqualification  of  the  judge  "to  act  as  such"  in  the 
action  is,  under  the  statute,  unquestioned.    In  refusing  to  act. 
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even  apon  the  motion^  the  judge  below  obeyed  the  mandate  of 
the  statute  literally  and  fully  (Code  Civ.  Proc  §  647),  although 
it  has  been  suggested  that  the  granting  of  a  change  of  venue  is 
a  formal  act,  which  even  a  disqualified  judge  may  perform. 
(Oock  V.  State,  8  Tex.  App.  666,  cited  in  LUtrdl  v.  WUcox,  ante, 
p.  77.) 

We  are  then  brought  to  the  contention  of  the  parties.  Peti- 
tioner claims  that  the  granting  of  a  change  of  venue  in  this  case 
was  not  a  judicial  act,  but  purely  ministerial,  in  which  the  court 
had  no  discretion,  but  that  the  motion  should  have  been  granted 
at  once  and  of  course.  On  the  other  hand,  the  respondent  con- 
tends that  the  venue  should  not  be  changed  if  the  judge  of 
another  district  will  appear  and  try  the  action.  This  is  unques- 
tionably correct,  and  the  plain  direction  of  the  statute,  and  so 
&r  there  is  no  disagreement  between  the  parties.  But  the  con- 
troversy arises  as  to  the  procuring  of  the  other  judge.  Peti- 
tioner claims  that  the  disqualified  judge  cannot  call  in  the  judge; 
that  is  to  say,  he  cannot  select  him ;  that,  if  he  is  disqualified  to 
act,  he  is  disqualified  to  select  his  substitute.  Petitioner  admits 
that  there  would  be  no  trouble  if  the  other  judge  were  in  Judge 
Durfee's  court  by  means  other  than  the  invitation  of  the  resi- 
dent judge. 

Petitioner's  position  reduces  itself  to  about  this :  It  is  right 
for  him  to  try  his  case  before  a  judge  who  happens  to  get  into 
Judge  Durfee's  court,  but  not  before  one  who  arrives  there  by 
the  only  means  by  which  another  judge  could  ever  so  arrive. 

There  is  no  provision  of  the  Constitution  or  the  statute,  as  in 
some  States,  by  which  the  governor,  or  any  other  officer,  could 
assign  a  judge  to  go  to  Judge  Durfee's  court,  for  any  purpose, 
in  a  case  of  this  nature.  Such  other  judge  will  never  volunta- 
rily go  to  Judge  Durfee's  court,  and  request  the  judge  upon 
the  bench  to  vacate  his  seat  for  him. 

Nor  is  petitioner's  case  helped  if  he  says  that  he  will  wait, 
and  the  plaintiff  must  wait,  for  a  trial,  until  another  judge  hap- 
pens to  be  in  the  court  upon  business  other  than  that  in  contro- 
versy; for  the  other  judge  will,  even  then,  be  there  upon  the 
invitation  and  selection  of  the  resident  judge,  and  the  situation 
is  in  no  manner  altered. 

When  the  statute  says  that  the  place  of  trial  shall  not  be 
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ohanged  for  disqualification  of  the  judge,  when  another  judge 
will  appear,  etc.,  it  must  be  construed  to  mean  something,  if 
meaning  can  be  extracted  from  language;  and,  in  our  opinion, 
it  does  m^m  that  such  judge  shall  appear  by  the  only  method 
by  which  it  is  possible  for  him  to  appear,  viz.,  by  the  invitation 
of  the  resident  judge.  When  it  is  argued  that  to  allow  this  is 
to  allow  a  disqualified  judge  to  ''act  as  such  in  the  action," 
the  reply  is  that,  under  our  law,  the  whole  subject  has  been 
made  statutory,  and  the  same  power  that  disqualifies  a  judge 
can  make  an  exception  to  such  disqualification,  and  such  excep- 
tion is  found  in  the  constitution  of  the  courts,  which  makes 
Judge  DuBFEE  the  judge  of  the  third  district,  which  clothes 
him  with  authority  in  his  own  court,  and  the  Constitution  (art. 
viii.  §  12),  which  provides  that  another  judge  may  sit  in  hiar 
place,  and  the  absence  of  provision,  constitutional  or  statutory, 
for  any  other  method  by  which  such  other  judge  can  occupy 
Judge  Dubfee's  seat,  except  upon  the  call  of  the  judge  pre- 
siding upon  that  bench. 
The  application  for  the  writ  must  be  denied,  and  it  is  so 

ordered. 

Writ  denied. 
Blaee,  C.  J.,  and  Harwood,  J.,  concur. 
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AfPBALABLB  OsDiB-^ Supplemental  prooeedings^  Certiorari, —An  order  made  in  27   525 

prooeedingB  supplemental  to  execution,  commanding  the  clerk  of  the  conrt  to  """^ 
pay  to  the  plaintiff  in  one  action  money  in  his  hands  belonging  to  the  defend- 
ant, and  which  had  been  paid  into  court  upon  a  judgment  recoyered  by  such 
defendant  as  plaintiff  in  another  action,  is  a  special  order  made  after  final  judg- 
ment, and,  as  such,  appealable,  and  is  not,  therefore,  reviewable  by  certiorari, 
{Sperling  y.  OdLfeSt  7  Mont.  614;  Barber  y.  Briscoe^  9  Mont.  847,  dted.) 

Original  proceeding.    Application  for  a  writ  of  certioTari. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

Michael  D.  Hayes  and  P.  M.  Hayes  recovered  a  judgment 
in  the  First  Judicial  District  Court  against  Henry  J.  Hayes, 
the  amount  of  which  was  paid  into  court,  and  remains  there. 

Yoi..XL^15. 
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Afterwards  the  Bank  of  Minnesota  recovered  a  judgment  against 
Michael  D.  Hayes  and  Henry  Hayes. 

In  proceedings  supplemental  to  execution  the  District  Court 
made  an  order  commanding  the  clerk  of  the  court  to  pay  to  the 
plaintiff  in  the  latter  action  the  money  in  his  hands  belonging 
to  said  Michael  D.  Hayes  in  the  former  action,  and  paid  in 
upon  said  judgment  as  above  set  forth. 

The  petitioner  herein^  Michael  D.  Hayes,  plaintiff  in  the  first 
action  and  defendant  in  the  second,  makes  application  to  this 
court  for  a  writ  of  certiorari,  alleging  that  the  District  Court 
exceeded  its  jurisdiction  in  making  the  order  described,  and 
further  setting  forth  that  there  is  no  appeal  from  said  order. 

Section  555  of  the  Code  of  Civil  Procedure,  in  defining  the 
writ  of  certiorari,  says  that  the  writ  may  be  issued,  among  other 
conditions,  when  there  is  no  appeal  in  the  matter  complained 
of.  The  statute  provides  that  an  appeal  may  be  taken  by  any 
party  aggrieved,  from  the  District  Court  to  the  Supreme  Court, 
from  any  special  order  made  after  final  judgment.  (§§  421,  444, 
Code  Civ.  Proc.) 

If  the  order  of  which  petitioner  complains  is  a  special  order, 
made  after  final  judgment,  and,  as  such,  appealable,  the  writ  of 
certiorari  must  be  denied. 

A.  C.  Boikin,  for  Petitioner. 

Oliver  T,  Orane,  for  Respondent. 

De  Witt,  J. — We  note  the  following  authorities :  An  order 
discharging  a  defendant  from  imprisonment  is  a  special  order 
made  after  a  final  judgment.  (  Wells,  Fargo  &  Co.  v.  Anthony, 
35  Cal.  696.)  In  proceedings  supplemental  to  execution  an 
order  to  apply  specific  property  to  the  satisfaction  of  a  judg- 
ment is  appealable.  {McOuUough  v.  Qarh,  41  Cal.  303.)  This 
view  may  be  obiter  in  the  opinion,  but,  as  it  is  stated  as  a 
proposition  "too  plain  for  argument,*'  we  have  a  positive  ex- 
pression of  the  view  of  the  California  Supreme  Court  upon  the 
subject. 

In  Sperling  v.  Calfee,  7  Mont.  514,  an  appeal  was  taken  from 
an  order  made  in  proceedings  supplemental  to  execution,  requir- 
ing certain  persons  to  appear  and  answer  concerning  certain 
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property.  The  appealability  of  the  order  was  taken  for  granted, 
and  was  not  discussed. 

In  Barber  v.  Briscoe,  9  Mont.  347,  the  court  remarks  that 
an  order  denying  a  motion  to  set  aside  an  order  for  the  exami- 
nation of  the  defendant  is  appealable. 

So  the  tendency  of  the  authority,  we  observe,  is  to  the  effect 
that  these  orders,  made  in  proceedings  supplemental  to  execu- 
tion, are  appealable. 

Counsel  for  petitioner  cite  Foster  v.  Prince,  8  Abb.  Pr.  407, 
and  Joyce  v.  Holbrook,  7  Abb.  Pr.  338,  but  neither  of  these 
cases  review  a  provision  of  the  statute  allowing  an  appeal  from 
a  special  order  made  after  final  judgment,  and  the  former  of  the 
cases  went  upon  the  ground  that  the  party  complaining  was  not 
aggrieved. 

In  the  matter  before  us  the  order  complained  of  was  made 
after  final  judgment.  If  sections  421  and  444,  as  cited,  do  not 
refer  to  such  an  order  as  the  one  in  question,  we  would  be  wholly 
at  a  loss  to  define  the  application  of  that  law.  We  are  of  opinion 
that  an  appeal  lies  in  this  matter,  and  it  is  accordingly  ordered 
that  the  application  for  a  writ  of  certiorari  be  denied. 

Writ  denied. 
Blake,  C.  J.,  and  Harwood,  J.,  concur. 


STATE,  Respondent,  v.  EOACH,  Appellant. 

[Argued  October  17, 1891.    Decided  November  23,  1891.] 

OmMiKAZi  Law— i2o&&ery— ^ieleruw.— Evidenoe  reyiewed,  and  hdd  snfBcieni  to 
support  a  conviction  for  robbery. 

Appeal  frofm,  Second  Judicial  District,  Silver  Bow  Cmmty. 

Indictment  for  robbery.    The  defendant  was  tried  before 
McHatton,  J. 

Charles  (yDonneU,  for  Appellant 

Henri  J.  Haskell,  Attorney-General,  for  the  State,  Respondent. 

Blaxe,  C.  J. — Hoach,  the  appellant,  and  other  parties  were 
indicted  for  the  crime  of  robbery.    Separate  trials  were  de- 
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manded^  and  Roach  was  convicted^  and  appeals  from  the  order 
denying  his  motion  for  a  new  trial.  The  appellant  claims  that 
the  verdict  is  contrary  to  the  evidence;  that  he  had  no  part  in 
the  perpetration  of  the  offense;  that  none  of  the  money  which 
is  described  in  the  indictment  was  found  in  his  possession ;  and 
that  there  is  no  testimony  that  he  took  any  money  from  the 
injured  party.  We  have  examined  the  record,  and  are  con- 
vinced that  every  iact  constituting  the  offense  was  proved  by 
the  testimony.  It  appears  from  the  evidence  on  the  part  of  the 
State  that  the  prosecuting  witness,  Astasena,  and  his  friend, 
Petruri,  were  in  a  saloon  in  the  city  of  Butte,  and  that  Asta- 
sena  offered  a  bill  of  the  denomination  of  ten  dollars  in  pay- 
ment for  some  liquor;  that  Roach  and  other  persons  made  an 
assault  upon  Astasena,  and  knocked  him  down,  and  robbed 
him  while  he  was  upon  the  floor;  that  Astasena  and  Petruri 
were  strangers  to  Roach  and  his  companions ;  that  Astasena 
had  in  his  pocket-book  about  two  hundred  dollars ;  that  Asta- 
sena and  Petruri  immediately  went  out  at  the  front  door,  while 
Roach  and  his  aiders  left  by  the  back  door;  and  that  Astasena 
testified  :  ''Roach  and  three  or  four  others  threw  me  down  on 
the  floor,  and  as  soon  as  they  threw  me  down  I  put  my  hand 
in  my  pocket,  but  they  got  my  hand  off,  and  stole  my  money. 
....  I  could  not  say  who  it  was  put  his  hand  in  my  pocket, 
because  they  had  me  down,  holding  me  by  the  throat,  and  I 
could  not  see.  When  I  got  down  on  the  floor  this  defendant 
[Roach]  and  two  or  three  others  were  top  of  me.*'  The  testi- 
mony of  Roach  and  his  co-defendants  is  that  Astasena  was  the 
assaulting  party,  and  that  no  other  crime  was  perpetrated,  but 
the  jury  did  not  believe  their  statements.  All  the  circum- 
stances tend  to  corroborate  the  evidence  for  the  State. 

No  complaint  is  made  in  the  argument  of  the  instructions 
which  were  given  by  the  court,  and  there  does  not  appear  to  be 
any  error  in  the  record. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
affirmed,  and  that  the  same  be  executed  as  directed  in  the  court 
below. 

Habwood,  J.,  and  Db  Witt,  J.,  concur. 
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PURTLE  ET  AL.,  Respondents,  v.  CASEY  et  al.,  Ap- 
pellants. 

[ArgQfid  October  12, 1891.    Decided  Noyember  23»  1891.] 

iMBTBUcnoNS— ^aud. — In  an  action  for  the  price  of  lumber  sold,  where  fraud  on 
the  part  of  the  defendants  is  neither  pleaded,  proved,  nor  attempted  to  be 
proved,  it  appearing  that  the  lumber  had  been  ehipped  to  the  defendants  under 
an  arrangement,  as  to  the  nature  of  which  the  evidence  was  conflicting,  it  is 
error  to  instruct  the  jury  to  the  effect  that  if  they  find  that  the  defendants 
caused  or  permitted  the  lumber  in  question  to  be  shipped  to  the  defendant  0., 
for  the  purpose  of  delaying  or  defrauding  the  creditors  of  B.,  or  to  prevent 
them  from  collecting  their  claims,  then  the  defendants  will  not  be  allowed  to 
prove  these  facts  in  their  defense,  and  the  transaction  as  between  plaintifb  and 
defendants  is  good  and  valid,  as  such  instruction  is  unauthorized  and  prejudiciaL 

Appeal  from  Second  Judidal  Diatrid,  Silver  Bow  County. 

Action  for  goods  sold  and  delivered.  The  cause  was  tried 
before  MoHatton,  J.    Plaintiffs  had  judgment  below. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

The  complaint  is  for  lumber,  of  the  value  of  1751.56,  sold 
and  delivered  by  plaintiffs  to  defendants  at  defendants'  request. 
The  answer  denies  that  defendants  bought  said  lumber,  or  any 
part  of  it,  or  that  it  was  ever  delivered  to  them,  or  that  they 
promised  to  pay  for  it. 

Upon  the  trial  it  appeared  that  the  plaintiffs  had  been  selling 
and  shipping  lumber  to  one  W.  A.  Boyce,  who  was  building 
the  Lizzie  block  in  the  city  of  Butte;  that  defendants  were  the 
bondsmen  of  Boyce  upon  his  contract  for  the  erection  of  said 
building;  that  Boyce  was  slow  in  his  payments  for  the  lumber; 
that  plaintiffs  became  uneasy  as  to  Boyce's  credit,  and  sought 
to  msJie  some  arrangements  with  the  defendants  for  the  future 
shipment  of  lumber.  What  those  arrangements  were  is  the 
point  of  divergence  between  the  testimony  of  plaintifis  and 
defendants. 

The  plaintiffs  say  that,  under  the  circumstances  above  set 
forth^  they  went  to  the  defendants,  who,  on  account  of  their 
position  as  Boyce's  bondsmen,  were  interested  in  the  successful 
completion  of  the  contract  for  the  building,  and  that  defendants 
agreed  that  they  in  the  future  would  be  the  purchasers  of  the 
lumber,  and  would  pay  for  the  same;  and  that,  in  pursuance  to 
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Buch  agreement,  the  lumber  mentioned  in  the  complaint  was  sold 
and  delivered  to  and  received  by  the  defendants. 

On  the  other  hand,  the  defendants  in  their  evidence  wholly 
denied  this  agreement.  They  testify  that  the  facts  were  that 
they  simply  allowed  plaintiffs  to  ship  the  lumber  from  the  mill 
to  the  city  of  Butte  in  their  name,  or  in  the  name  of  the  de- 
fendant Casey.  That  the  lumber  was  billed  in  that  manner. 
It  came  to  Casey,  and  he  at  once  turned  it  over  to  Boyoe.  That 
the  lumber  belonged  to  Boyce,  was  bought  by  him,  delivered  to 
him,  and  never  bought  by  or  delivered  to  defendants. 

Upon  this  point  there  was  a  direct  conflict  of  the  evidence. 
The  jury  found  for  the  plaintiffs  by  a  general  verdict,  and  the 
District  Court  denied  a  motion  for  a  new  trial.  The  defendants 
appeal.  They  do  not  now  ask  this  court  to  review  the  conflict 
of  evidence  above  set  forth,  or  the  action  of  the  District  Court 
in  denying  the  motion  for  a  new  trial  on  the  ground  of  insuf- 
ficiency of  the  evidence  to  sustain  the  verdict.  They  abandon 
that  point  as  settled  by  the  verdict. 

But  they  ask  us  to  review  an  instruction  of  the  court,  which 
is  as  follows:  ^'(3)  The  jury  are  instructed  that  no  man  is 
allowed  to  take  advantage  of  his  own  wrongs  and  if  you  find 
that  the  defendants  caused  or  permitted  the  lumber  in  question 
to  be  shipped  to  defendant  Casey  for  the  purpose  of  delaying 
or  defrauding  the  creditors  of  W.  A.  Boyoe,  or  to  prevent  the 
creditors  of  said  Boyce  from  the  collection  of  their  claims,  then 
the  defendants  will  not  be  allowed  to  prove  these  facts  in  their 
defense,  and  that  the  transaction  as  between  the  plaintiffs  and 
defendants  is  good  and  valid,  and  yon  will  find  for  the  plaintiffs.'' 

The  appellants  contend  that  the  giving  of  this  instruction 
was  error,  and  that  there  was  no  evidence  of  fraud  to  justify 
the  instruction. 

The  evidence  upon  which  the  instruction  seems  to  have  been 
based  was  as  follows :  Defendant  Largey  testifies :  '^  I  got  the 
impression  from  Purtle's  and  Casey's  conversation  that  it  was 
arranged  that  he  (Purtle)  should  ship  his  lumber  in  Casey's 
name,  to  keep  it  from  being  attached  by  some  one  else.  I  came 
away  with  that  understanding."  Largey  seems  to  have  been 
more  of  a  spectator  than  a  partici|)ant  in  the  conversation^ 
whioh  was  chiefly  between  Casey  and  Purtle. 
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Defendant  Casey  testifies :  ^'  Purtle  came  in  in  the  first  place 
with  Mr.  Largej^  and  said  that  he  understood  that  the  Montana 
Improvement  Company  was  going  to  attach  Boyoe  on  a  debt 
that  he  owed  them,  and  he  wanted  to  know  if  I  would  have 
any  objection  to  having  the  lumber  shipped  in  my  name,  in- 
stead of  Boyce's.    I  said  I  had,  and  he  said  it  was  a  question 
of  protection  to  him.     I  said :   'If  you  put  me  in  that  position^ 
and  if  anybody  put  a  garnishment  on  it,  I  would  answer  it.' 
He  said,  'Nobody  will  know  about  this,  and  I  would  be  better 
protected ;'  and  I  said, '  If  I  have  any  business  with  you,  yon 
had  better  get  Boyce.'     He  went  down  and  got  Boyce,  and 
brought  him  up  to  the  store.     He  was  trying  to  protect,  not 
me,  but  himself.     When  he  returned  with  Boyce  I  asked  Boyoe 
if  he  owed  the  Montana  Improvement  Company  anything.     He 
said,  to  his  knowledge,  he  did  not.     They  were  charging  work 
and  material  back  and  forth,  and  he  did  not  think  he  owed 
them  a  dollar.    He  thought  they  owed  him  instead.     He  stated 
that  to  Purtle,  and  I  turned  around  to  Purtle  and  said,  '  What 
protection  do  you  need?'  and  he  said,  *I  prefer  to  h^ve  it  done 
that  way.'     And  I  said, '  Very  well,  you  can  ship  that  lumber 
in  my  name,  if  you  choose.' "     This  was  in  the  direct  exami- 
nation of  Casey.     In  his  cross-examination  he  went  into  the 
'matter  again,  and   further  said:    ''Purtle  said  that  he  was 
afraid  that  Mr.  Boyce  was  going  to  be  garnished  by  the 
Montana  Improvement  Company,  and  would  like  to  have  the 
lumber  shipped  in  my  name.     I  told  him  to  get  Boyoe.     He 
came  back  with  Boyce."    Then  follows  the  conversation  detailed 
above.     Casey  further  said :  "  I  also  stated  [to  Purtle]  that '  it 
I  was  garnished  on  that  lumber  you  would  have  to  protect  your- 
self.'    He  said :   '  On  the  &ce  of  it,  it  would  look  all  right;  and 
I  am  not  afraid  that  there  would  be  any  difficulty  if  I  shipped 
this  lumber  i^  your  name.'     It  positively  was  not  the  case  that 
I  allowed  my  name  to  be  used  for  the  express  purpose  and  with 
the  express  understanding  that  it  was  to  defeat  the  creditors  of 
Mr.  Boyce,  nor  for  the  protection  of  Mr.  Purtle.     Mr.  Boyce 
stated  at  the  time  that  he  did  not  owe  these  people  anything, 
and  those  were  the  only  names  mentioned  in  my  presence  about 
garnishing.     Purtle  said  that  he  heard  that  they  were  going 
to  attach  the  lumber  that  he  shipped  in  for  a  claim  they  had 
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against  Boyoe.  That  was  what  he  said  was  the  reason  he 
wanted  to  ship  it  in  my  name.  I  oonseuted  to  it  on  that 
understanding.'^ 

Boyoe  testified  that  Partle  wanted  the  lumber  shipped  in 
Casey's  name,  lest  the  Montana  Improvement  Company  should 
attach  the  lumber  for  a  claim  against  him  (Boyee) ;  and  that 
he  (Boyce)  told  Purtle  and  Casey  that  he  thought  the  Montana 
Improvement  Company  owed  him  (Boyoe). 

The  plaintifi^  Purtle  testified  that  he  did  not  give  Casey  and 
Largey  any  reason  why  he  wanted  to  ship  the  lumber  in  their 
name;  that  he  did  not  state  he  wanted  to  protect  himself  against 
the  Montana  Improvement  Company.  The  plaintifis'  position 
was  that  they  sold  the  lumber  to  Casey  and  Largey ;  and  his 
denial^  just  noticed^  is  in  accordance  with  his  theory  and  nar- 
ration of  the  transaction. 

Upon  this  state  of  the  case  and  the  evidence  the  instruction 
objected  to  was  given.     Was  it  error? 

F.  T.  MoBride,  for  Appellants. 

The  giving  of  the  instruction  in  question  was  error.  It  virtu- 
ally instructs  the  jury  that  the  defendants  have  no  defense,  and 
to  find  for  the  plaintifis.  The  evidence  did  not  show  that 
defendants  had  committed  any  wrong.  Purtle's  request  was  to 
protect  him,  Purtle,  and  his  partner,  Lynch,  and  not  to  protect 
Boyce,  and  the  giving  of  the  instruction  referred  to  tended  to 
mislead  the  jury  and  make  the  jury  think  that  there  was  evi- 
dence that  defendants  had  committed  a  wrong  and  were  attempt- 
ing to  reap  a  benefit  from  it.  Plaintifis  having  originated  the 
arrangement,  and  induced  defendants  to  permit  such  shipment, 
were  at  least  in  pari  deUoto  with  defendants,  and  cannot  recover 
any  part  of  the  property.  {Ager  v.  Duncan,  50  Cal.  325; 
Chitty  on  Contracts,  975,  976,  notes  m,  o;  Wait  on  Fraudulent 
Conveyances,  396 ;  Howell  v.  Fountain^  3  Ga.  1 76 ;  46  Am* 
Dec.  422, 423;  Beattie  v.  Hoyt,  3  Mont.  140;  Knight  v.  Linzey, 
80  Mich.  396;  Birkdt  v.  Chattertm,  13  R.  L  299;  43  Am.  Rep. 
30;  Blasddy.  Fowle,  120  Mass.  447;  21  Am.  Rep.  633.)  If 
defendants  had  permitted  plaintiffs  to  ship  said  lumber  in  de- 
fendants' names  for  the  purpose  of  defrauding  plaintiffs'  cred- 
itors, and  defendants  had  given  to  plaintiffs  their  promissory 
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note  in  furtherance  of  such  ill^al  contract,  still  plaintiffs  could 
not  recover  on  such  note.  The  court  would  not  lend  any  assist- 
ance in  the  furtherance  of  the  illegal  contract,  and  defendants 
would  not  be  precluded  from  showing  such  illegality  to  defeat 
the  note.  {McCkmsland  v.  Bcdston,  12  Nev.  195;  28  Am.  Rep. 
781,  and  cases  cited.)  The  fact  that  a  defendant  is  benefited  by 
a  refusal  to  enforce  an  illegal  contract,  if  such  &ct  should  appear, 
would  not  afford  any  reason  for  enforcing  the  illegal  contract. 
(DUlon  V.  AUm,  46  Iowa,  299;  26  Am.  Rep.  145;  Woods  v. 
Armdrongy  54  Ala.  150;  25  Am.  Rep.  671,  and  n.,  674.)  In 
the  event  of  Casey  and  Largey  not  being  in  pari  ddido  with 
plaintiffs,  then  plaintiffs  could  recover  the  property  before  it 
had  been  delivered  to  Boyce,  or  if  notice  had  been  given  defend- 
ants not  to  deliver  before  an  actual  delivery  had  taken  place. 
In  such  a  case  Casey  and  Largey  would  occupy  the  relative 
position  between  plaintiffs  and  Boyce  that  a  stakeholder  does 
between  the  parties  making  a  wager.  (Note  to  Dovma  v. 
QuarleSy  12  Am.  Dec.  339;  Jones  v.  Jones,  6  Conn.  Ill;  16 
Am.  Rep.  37.)  But  no  notice  was  ever  given  not  to  deliver, 
and  all  the  lumber  for  the  price  of  which  suit  is  brought  was 
delivered  to  Boyce  upon  its  arrival  in  Butte. 

Forbis  &  Forbis,  for  Respondents. 

Defendants  attempt  to  take  advantage  of  their  own  wrongs 
for  they  received  and  used  plaintiffs'  lumber,  and  then  sought 
to  avoid  paying  for  it  by  pleading  their  own  turpitude.  If 
plaintiff  Purtle  and  defendant  Casey  ever  entered  into  the 
scheme  testified  to  by  Casey,  then  the  deliberate  purpose  was  to 
delay  and  defraud  the  creditors  of  Boyce,  and  neither  party  to 
it  will  be  heard  to  prove  it  in  his  own  defense,  and  it  will  be 
•  binding  as  between  the  parties,  and  void  only  as  to  the  cred- 
itors sought  to  be  injured.  {Ilolliday  v.  Ward,  19  Pa.  St.  485; 
57  Am.  Dec.  671;  Harvey  v.  Vamey,  98  Mass.  118;  Butler  v. 
Moore,  73  Me.  151;  40  Am.  Rep.  348;  Qemens  v.  Qemens,  28 
Wis.  637 ;  9  Am.  Rep.  520 ;  Springer  v.  Drosch,  32  Ind.  486 ; 
2  Am.  Rep.  356 ;  Davis  v.  Mitchell,  34  Cal.  81.)  No  man  shall 
set  up  his  own  iniquity  as  a  defense  any  more  than  as  a  cause  of 
action.  {Lord  Mansfield's  Case,  1  Bro.  C.  C.  547.)  The  plaintiffi 
have  established  their  case.     They  have  proved  a  valid  claim 
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against  defendants,  and  that  defendants  received  and  enjoyed 
full  value  and  consideration  for  the  claim  made  against  them« 
Plaintiffs'  case  is  clean,  and  there  appears  in  their  showing  no 
semblance  of  an  illegal  or  fraudulent  transaction.  This  is  all 
the  law  requires  of  them,  and  the  defendants  cannot  defeat  such 
a  claim  by  attempting  to  smirch  it  with  their  own  soiled  hands. 
{Evans  v.  Draw,  24  Pa.  St  62 ;  62  Am.  Dec  369.) 

De  Witt,  J. — As  observed  in  the  statement  of  the  case,  no 
point  is  now  made  upon  any  alleged  insufficiency  of  the  evi- 
dence to  justify  the  verdict. 

The  complaint  of  the  appellants  is  that,  under  the  issues  and 
the  evidence,  the  instruction  of  the  court  as  to  fraud  was  error. 

It  is  not  suggested  anywhere  in  the  case  that  any  fraud  was 
attempted  upon  creditors  of  the  defendants,  nor  upon  creditors 
of  the  plaintiffs,  nor  upon  any  one  who  is  in  any  way  connected 
with  this  contention,  either  of  record  or  in  interest.  If  it  is 
attempted  to  be  construed  from  the  evidence  that  any  fraud  was 
contemplated  against  any  one,  the  supposititious  victim  was  the 
supposititious  creditor  of  W.  A.  Boyce,  a  third  person. 

Let  it  be  noticed  that  the  existence  of  a  fraud  was  invoked 
against  the  defendants.  Plaintiffs  did  not  plead  anything  of  this 
sort,  and  its  existence  they  vigorously  denied  in  their  evidence. 

Defendants  did  not  offer  to  prove  any  such  facts  in  defense, 
as  the  instruction  suggests.  And  Casey  denies  in  terms  that 
any  fraud  or  wrong  against  the  creditors  of  Boyce  was  intended 
or  committed.  Of  course,  such  denial  would  be  of  small  moment 
if  his  acts  belied  his  words,  however  solemn  they  might  be;  and 
the  matter  of  fraud  was  properly  a  subject  of  inquiry. 

But  regard  Casey's  acts.  Remember,  in  the  first  place,  that 
plaintiff  Purtle,  to  whom,  and  not  to  the  defendants,  the  objec- 
tionable instruction  would  be  a  benefit,  denies  that  he  gave  as 
a  reason  of  his  desiring  to  bill  the  lumber  to  Casey  that  he 
wished  to  avoid  attaching  creditors  of  Boyce.  Now,  Casey  tes- 
tifies that  Purtle  did  make  this  suggestion  as  to  the  Montana 
Improvement  Company,  a  supposed  creditor  of  Boyce.  Upon 
the  Montana  Improvement  Company  being  mentioned,  Casey 
declined  to  make  the  arrangement,  which  he  says  Purtle  pro- 
posed.    Casey  said   that  if  he  were  garnished   under  those 
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circamstanoeg  he  would  answer  the  fiicts.  He  would  have  noth- 
ing to  do  with  having  the  lumber  billed  to  him  until  he  sent 
for  Boyce,  and  ascertained  from  him  that  it  did  not  appear  that 
the  Montana  Improvement  Company  was  a  creditor  of  Boyoe, 
No  other  allied  creditor  of  Boyce  was  mentioned  in  this  con- 
nection. Having  taken  all  these  pains,  having  ascertained  all 
these  facts,  on  this  understanding  of  the  situation,  Casey  con- 
sented that  plaintiffs  might  ship  the  lumber  in  his  name.  This 
testimony  of  Casey  stands  wholly  undenied.  Such  conduct  does 
not  look  like  contemplated  or  consummated  fraud. 

But  respondents  may  say,  if  this  transaction  was  not  a  fraud, 
why  was  the  lumber  billed  to  Casey?  The  answer  is  found  in 
their  own  mouths.  Because  Casey  and  Largey  were  the  pur- 
chasers of  the  lumber,  as  plaintiffs  allege  and  testify  and  seek 
to  establish.  If  that  be  true,  the  phantom  of  fraud  dissolves 
before  the  light  of  plaintiffs^  own  pleading  and  testimony. 

On  the  other  hand,  if  it  be  true,  as  defendants  allege  and 
testify,  that  they  were  not  the  purchasers,  but  allowed  plaintiffs, 
at  their  own  request,  to  ship  the  lumber  in  the  name  of  Casey, 
and  there  were  no  threatening  creditors  of  Boyce  of  whom 
defendants  had  any  knowledge  in  this  connection;  that  they 
made  diligent  inquiry  upon  that  point,  and  found  that  the  only 
concern  supposed  to  be  a  creditor  did  not  appear  to  be  such, 
and  Casey  said  to  Purtle  that  he  would  answer  the  facts  upon 
a  garnishment, — it  occurs  to  us  that  the  fraud  conjured  up  in 
this  case  is  a  decidedly  unsubstantial  fabric. 

The  issue  in  the  case  was  squarely  made.  It  was  an  allega- 
tion of  sale  and  delivery  on  one  side  and  a  denial  on  the  other. 
The  evidence  was  as  squarely  contradictory  as  the  issue.  The 
plaintifis  did  not  plead  or  seek  to  prove  or  rely  upon  any  fraud. 
The  defendants  repudiated  its  suggestion,  and  their  testimony 
OB  to  their  acts  did  not  tend  to  fix  upon  them  any  fraud  con- 
templated or  enacted. 

The  instruction  of  the  court  complained  of  was  severely 
adverse  to  the  defendants.  It  tended  to  prejudice  them  with 
the  jury.  It  was  unauthorized  by  the  evidence,  and  for  that 
reason  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed. 
Blake,  C.  J.,  and  Harwood,  J.,  concur. 


236         Sullivan  v.  Utah  &  N.  Ry,  Cto,    [Oct  T.,  1891 

SULLIVAN,  Respondent,  v.  UTAH  AND  NORTHERN 
RAILWAY  COMPANY,  Appellant. 

[Argued  October  16, 1891.    Decided  Norember  28, 1891.] 

SBEBiFn—DtaieB^Fees.—A.  railroad  company  U  liable  for  money  paid  by  a 
■heriff  penonally  to  men  employed  by  him,  and  Bwom  in  aa  deputy-sheriilB  to 
protect  the  properly  of  the  company  from  damage  apprehended  from  strikera, 
npon  iti  expreea  promiae  to  pay  for  Bach  seryioea,  after  haying  been  informed 
by  the  aheriff  that  he  waa  able  to  command  the  peace  without  the  aid  of  the 
po8se  oomitcauB,  and  that,  if  the  men  in  qneation  were  employed,  the  county 
would  not  pay  them,  there  being  at  the  time  no  riotona  or  onlawfol  assembly ; 
and  in  such  case  section  866,  fifth  diyiaion  of  the  Compiled  Statutes,  in  sub- 
stance, empowering  a  sheriiT  to  call  to  his  aid  such  persons  as  may  be  necessary 
to  suppress  unlawful  assemblies,  and  section  864,  fifth  division  of  the  Oompiled 
Statutes,  prohibiting  a  aheriif  from  demanding  for  of&cial  servioes  any  greater 
fees  than  axe  allowed  by  law,  are  not  available  as  a  defense  to  the  action. 

AppecUfrom  Second  Judicial  District,  SUver  Bow  Oounty. 

Action  to  recover  money  expended  for  the  use  of  the  defend- 
ant. The  cause  was  tried  before  McHatton,  J.  Plaintiff  had 
judgment  below. 

J".  8.  Shropshire,  for  Appellant. 

The  plaintiff  sues  upon  an  agreement  which  the  defendant 
contends  is  void  as  against  public  policy.  A  sheriff  or  any 
public  officer  has  no  more  right  to  claim  extra  compensation 
for  his  deputies  than  he  would  if  he  himself  had  performed  the 
services.  If  there  is  no  fee  specially  provided  by  law  for  the 
performance  of  any  particular  service,  then  the  officer  is  en- 
titled to  nothing  for  performing  that  service,  provided  the 
service  be  one  that  is  enjoined  by  law.  The  service  required 
by  the  officer  in  this  case  was  to  command  and  keep  the  peace, 
which  is  specially  enjoined  by  the  statutes  of  this  State.  The 
policy  of  the  law  forbids  a  public  officer,  or  those  called  to  aid 
him  in  the  discharge  of  a  public  duty,  receiving  any  reward  or 
compensation  for  their  services  outside  of  that  allowed  by  law. 
(Greenhood  on  Public  Policy,  328 ;  Converse  v.  United  States, 
21  How.  463 ;  Richardson  v.  OrandaU,  48  N.  Y.  348 ;  Spenee 
V.  Harvey,  22  Cal.  337 ;  83  Am.  Dea  69 ;  Bing  v.  Devlin,  68 
Wis.  384;  Kick  v.  Merry,  23  Mo.  72;  66  Am.  Dec.  658; 
St.  Louis  etc.  Ry.  Co.  v.  Orafton,  51  Ark.  504;  14  Am.  St. 
Hep.  66;  HaUJi  v.  Mann,  16  Wend.  45.) 
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If  the  foregoing  authorities  are  in  point,  then  there  can  be  no 
question  as  to  what  should  be  the  result  of  this  case.  The  testi* 
mony  is  certainly  insufficient  to  support  the  verdict,  and  read- 
ing of  the  whole  of  it  will  show  that  this  demand  of  the  officer 
was  made  as  a  condition  precedent  to  his  taking,  what  the 
officials  of  the  railroad  company  deemed,  the  necessary  steps 
to  preserve  the  peace.  If  a  public  officer  may  make  a  demand 
such  as  was  made  by  the  plaintiff  in  this  case  before  he  will 
consent  to  do  a  plain  public  duty,  then  the  reasons  upon  which 
are  founded  the  authorities  cited  fail  utterly,  and  the  authorities 
can  have  no  weight  in  a  case  of  this  kind.  The  agreement  sued 
upon  was  exacted  by  the  sheriff  colore  officii,  and  being  unau- 
thorized by  law,  was  void  as  against  public  policy. 

William  ScaSon,  for  Respondent. 

It  is  clear  upon  the  evidence  in  this  case,  which  stands  un- 
contradicted, that  this  was  not  a  case  calling  for  the  powers  of 
the  county,  or  for  any  action  beyond  vigilance  on  the  part  of  the 
peace  officers;  and  that  none  of  the  men  employed  could  have 
been  compelled  to  serve  as  a  posse,  or  have  been  punished  for 
refusing  to  serve,  if  called  upon.  There  was  so  little  apparent 
danger,  and  so  little  apprehension  of  any  overt  act,  that  the 
company's  officers  objected  for  some  time  to  Sullivan's  propo- 
sition to  exclude  the  outsiders  and  onlookers,  or  public,  from 
the  company's  grounds,  or  to  keep  out  the  strikers.  These  men 
were  employed  and  paid  by  Sullivan  at  the  express  request  and 
direction  of  the  company's  officers,  and  with  a  full  understand- 
ing that  they  were  hired  on  the  company's  responsibility,  and 
that  their  services  were  to  be  paid  for  by  the  company. 

We  therefore  submit,  that  the  respondent  did  not  refuse  to 
do  his  duty,  and  is  not  suing  for  a  reward  or  compensation  for 
having  done  his  duty,  and  that  the  so-called  deputies  were  not 
required  by  law  to  act ;  that,  therefore,  the  respondent  and  the 
men  employed  did  something  outside  of  and  beyond  his  duty 
as  an  officer  and  their  duty  as  citizens,  and  more  than  they  were 
required  by  law  to  do,  and  for  the  private  benefit  of  the  defend- 
ant; and  that,  under  the  agreement,  the  plaintiff  is  entitled  to 
recover. 
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Greenhood  on  Public  Policy  (p.  334,  rule  277),  says :  "  Bat 
a  promise  to  pay  a  public  officer  for  doing  more  than  the  law 
requires  of  him  is  valid."  And  on  page  332  the  same  author, 
speaking  of  rewards,  says:  '^But,  if  the  officer  did  more  than 
he  was  bound  to  do  as  such,  he  may  recover  the  reward ;  .  .  .  • 
and  a  promise,  even  by  the  public  corporation  employing  him, 
to  pay  any  public  officer  for  services  not  required  of  him,  is 
enforceable."  The  author  cites :  Trundle  v.  Riley,  17  Mon.  B. 
396;  Oonverse  v.  United  States,  21  How.  463;  Davis  v.  Mun- 
son,  43  Vt  676;  5  Am.  Rep.  315;  England  v.  Davidson,  11 
Ad.  &  E.  856 ;  MorreR  v.  Quarks,  35  Ala.  644 ;  City  Bank 
V.  Bangs,  2  Edw.  Ch.  99. 

Blake,  C.  J. — The  complaint  alleges  that  ''on  or  about  the 
twentieth  day  of  May,  1886,  the  plaintiff  advanced,  paid,  and 
laid  out  to  the  use  of  said  defendants,  and  for  their  benefit,  and 
at  their  instance  and  request,  the  sum  of  one  thousand  two  hun- 
dred and  ninety-five  dollars.'* 

The  answer,  in  addition  to  the  denials,  says :  ''  That  at  the 
time  plaintiff  alleges  to  have  paid,  laid  out,  and  advanced  said 
sum  of  money  to  the  use  of  this  defendant  the  said  plaintiff  was 
the  legally  elected  and  qualified  sheriff  of  Silver  Bow  County, 
State  of  Montana ;  that  at  about  said  time  the  plaintiff,  in  the 
exercise  of  the  official  duties  as  such  sheriff,  called  to  his  aid  a 
large  number  of  citizens  for  the  purpose  of  preserving  the  peace 
and  good  order  of  the  said  county,  and  then  Territory  of  Mon- 
tana, which,  under  the  circumstances,  it  was  his  duty  to  do; 
that  said  citizens  were  called  by  said  sheriff,  and  were  in  fact 
employed  by  him,  for  the  purpose  of  preventing  or  quelling  a 
riot  within  his  county,  and  for  protecting  public  and  private 
property  therein ;  .  .  .  .  that  the  sum  of  money,  ....  if  the 
same  or  any  part  thereof  was  actually  paid  out  by  said  plaintiff, 
was  so  paid  by  him  to  the  citizens  thus  called  to  his  aid  as 
aforesaid^ as  compensation  for  their  services  while  so  employed; 
and  defendant  says  that  any  contract  entered  into  by  and 
between  this  plaintiff  and  any  person  purporting  to  represent 
this  defendant,  agreeing  to  bind  this  defendant  to  the  payment 
of  any  money  expended  by  this  plaintiff  for  the  purpose  of 
inducing  him  to  more  thoroughly  perform  his  duties  and  the 
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fiinctions  of  hia  office,  and  especially  that  in  preserving  the 
peace  and  order  of  his  said  county,  was  anauthorized,  and  be- 
yond the  scope  of  the  power  and  duty  of  such  person,  and  void.'* 

Upon  the  trial  a  verdict  was  returned  for  the  plaintiflF.  The 
answer  states  fairly  the  facts  and  legal  position  of  the  appellant. 
The  statutes  provide  that  ^^each  sheriff  may  appoint  such  and 
so  many  deputies  as  he  may  think  proper,  for  whose  official  acts 
•  ...  he  shall  be  responsible;  and  may  revoke  such  appoint- 
ments at  his  pleasure.'*  (Comp.  Stats,  div.  5,  §  852.)  It  is 
further  enacted :  "  It  shall  be  the  duty  of  the  sheriff  and  under- 
sheriff  and  deputies  to  keep  and  preserve  the  peace  in  their 
respective  counties,  and  to  quiet  and  suppress  all  affrays,  riots, 
and  unlawful  assemblies  and  insurrections,  for  which  purpose, 
and  for  the  service  of  process  in  civil  and  criminal  cases,  and  in 
apprehending  or  securing  any  person  for  felony  or  breach  of 
the  peace,  they,  and  every  coroner  and  constable,  may  call  to 
their  aid  such  person  or  persons  of  their  county  as  they  may 
deem  necessary."  (Comp.  Stats,  div.  6,  §  856.)  **No  sheriff 
shall  directly  or  indirectly  ask,  demand,  or  receive,  for  any  serv- 
ice to  be  by  him  performed  in  the  discharge  of  any  of  his  official 
duties,  any  greater  fees  than  are  allowed  by  law."  (Comp.  Stats. 
div.  5,  §  864.) 

The  authorities,  as  well  as  the  statute,  sustain  the  defense 
which  has  been  pleaded  in  the  answer.  One  of  the  strongest 
cases  relied  on  by  the  appellant  is  that  of  St.  Louis  etc.  Ry.  Co. 
V.  Oraftony  61  Ark.  504;  14  Am.  St.  Rep.  66.  Mr.  Justice 
Hughes,  as  the  organ  of  the  court,  said:  "The  appellant  [the 
railroad  company]  offered  a  reward  of  five  hundred  dollars  each 
for  the  arrest  and  conviction  of  any  one  found  interfering  with 
the  switches,  side-tracks,  or  railroad  property  in  the  county  of 
Miller,  in  this  State.  Appellees  brought  suit  to  recover  six 
thousand  dollars  of  appellant  for  the  arrest  and  conviction  of 
twelve  persons,  alleged  to  have  interfered  with  a  switch  on  ap- 
pellant's road We  think  that  the  evidence  in  the  case 

shows  that  the  appellees  were,  at  the  time  of  the  arrest  of  the 
men,  for  the  arrest  and  conviction  of  whom  they  claim  the 
rewards  offered  by  appellant,  acting  as  a  part  of  the  posse 
camitatris  of  the  sheriff  of  Miller  County,  called  out  to  aid  him 
in  preserving  the  peace,  and  in  preventing  interference  with  the 
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railroad  tracks,  engines,  trains,  etc.,  in  Miller  County,  and  thafc 
thej  cannot  be  heard  to  say  that  in  making  the  arrests  they 

ignored  the  sheriff,  and  acted  as  private  individuals 

The  policy  of  the  law  forbids  a  public  officer,  or  those  called 
to  aid  him  in  the  discharge  of  a  public  duty,  receiving  any  re- 
ward or  compensation  for  his  services  outside  of  that  allowed 
by  law.  The  plaintiflfe  were  assisting  the  sheriff's  deputies- 
and  in  fact  some  of  the  plaintiffs  were  his  regular  deputies — in 
making  these  arrests,  and  they  were  paid  for  their  services  as  a 
sheriff^s  posse  by  Miller  County.  Public  policy  and  the  laws 
forbid  that  they  receive  other  reward  for  the  same."  The  doc- 
trines of  Railway  Co.  v.  Orafixmy  supra,  are  generally  upheld. 
(Greenhood's  Public  Policy,  328,  and  cases  cited ;  Mecham  on 
Public  Offices,  §  885,  and  cases  cited ;  Ring  v.  Devlin^  68  Wis. 
384;  Brophy  v.  Marble,  118  Mass.  548.) 

It  will  be  necessary  to  examine  the  testimony  upon  the  issues^ 
and  ascertain  whether  the  case  at  bar  comes  within  the  statutes 
and  principles  which  have  been  expressed.  Eugene  Sullivan^ 
the  respondent,  testified  that  he  was  the  sheriff  of  Silver  Bow 
County  at  the  times  mentioned  in  the  pleadings;  that  he  went 
to  the  depot  of  the  railroad  company  (the  appellant)  in  Butte  at 
the  request  of  its  officers,  who  wanted  him  ^^to  go  down  there 
and  protect  the  property,  and  prevent  any  riot;"  that  some 
brakeman  said  'Hhey  were  ordered  out  on  a  strike;  that  they 
would  not  do  anything  until  they  got  orders  from  head- 
quarters." Upon  the  morning  of  the  second  day  he  saw  Mr. 
Leslie,  an  assistant  superintendent.  ^'  There  was  nothing  going 
on  at  the  depot — nothing  between  twelve  or  one — so  I  went 
to  Mr.  Leslie  and  told  him  that  I  was  going  up  town,  and  that 
if  he  wanted  any  assistance  to  telephone  up  to  me.  He  told 
me  that  he  wanted  the  yard  protected.  I  told  him  that  there 
was  nobody  going  to  do  anything.  There  was  nobody  around 
there  at  the  time.  He  said  that  he  wanted  me  there  to  see  that 
there  would  not  be  any  harm  done  to  the  property."  That  the 
matters  of  the  strike  and  appointing  deputy-sheriffs  were  talked 
over  with  the  officers  of  the  railroad.  ^^I  told  them  there  dis- 
tinctly that  the  county  would  not  pay  their  expenses.  There 
was  no  riot  there,  and  if  these  men  were  placed  there,  and 
really  wanted  around  in  different  places  in  their  yard^  that  they 
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would  have  to  pay  for  those  men  themselves;  that  we  were  able 
to  take  care  of  the  yard  with  our  own  officers — the  regular 
officers  of  the  sheriff's  office;  and  when  we  could  not  take  care 
of  it  that  we  would  press  men  into  service.     Mr.  Word  said 
that  the  railroad  company  was  able  to  pay  for  this  work,  and 
were  willing  to  do  it,  but  they  wanted  those  men  put  on  at 
those  places.     I  went  to  Mr.  Leslie,  and  wanted  to  draw  a  line 
or  yard  limit  to  keep  everybody  outside  of  that  yard  limit, 
but  Leslie  told  me  that  he  did  not  want  to  do  anything  of  the 
kind.     I  asked  him  how  it  was  that  he  allowed  those  brakemen 
in  the  yard  to  sleep  at  night,  and  he  said  that  they  were  still 
considered  as  employees  until  they  came  in  or  got  out  entirely. 
That  they  had  a  certain  time  to  come  in,  and  as  soon  as  that 
time  was  up  they  were  either  to  be  ordered  out  or  discharged, 
but  until  that  time  they  were  considered  as  railroad  employees. 
I  told  him  that  under  those  circumstances  the  county  could  not 
be  responsible  for  paying  men  down  there  to  watch  anything  of 
that  kind.     That  an  order  was  then  prepared  by  Mr.  Word, 
the  attorney  of  the  railroad  company,  and  signed  by  Mr.  Leslie, 
and  delivered  to  Mr.  Sullivan.     That  the  order  was  destroyed 
by  a  fire  in  November,  1887.     That  '*  it  requested  me  to  put 
on  fifty  or  more  men  at  the  expense  of  the  railroad  company, 
those  men  to  l)e  paid  five  dollars  a  day."     That  "  it  was  signed 
by  Mr.  Leslie,  as  assistant  superintendent  of  the  Utah  and 
Northern  Railway  Company."     That  "at  the  time  we  put  on 
the  first  men  there  was  nobody  around  there  at  all  but  the 
railroad  employees,  and  those  brakemen  who  were  on  a  strike 
were  right  there  in  the  yard  in  cabooses — all  of  them."     That 
"there  were  thirteen  strikers  who  were  out,  and  would  not  go 
to  work."     That  "  I  did  not  send  those  men  down  there  that 
afternoon  oi  my  own  motion  as  sheriff,  to  preserve  the  peace  of 
the  county.     I  was  requested  by  Leslie  to  send  them  down." 
rhat  "  I  have  not  included  in  this  claim  in  any  shape  or  manner 
anything  for  my  services  or  for  anything  that  I  furnished  — 
horses,  teams,  fire-arms,  of  mine,  grub,  or  anything  of  that 
kind.     There  was  nothing  included  for  my  services,  nor  for 
any  of  my  regular  deputies,  paid  by  the  county.     At  that  time 
I  had  an  under-sheriff  and  one  deputy,  besides  the  jailer,  paid 
by  the  county.    I  had  one  more  deputy  that  I  paid  myself." 
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That  ^'ihis  claim  is  entirely  for  money  that  I  paid  out  of 
)>ocket."  That  Mr..  Leslie  ''assumed  {absolute  control  of  the 
men.''  That  the  men  so  employed  were  sworn  in  as  deputyT 
sheriffs.  That  one  train  of  ore  cars  had  been  disabled  by  cut; 
ting  the  air-pipes  to  the  brakes  before  Sullivan  was  spoken  to  by 
any  officers  of  the  railroad.  That  ^'  I  did  not  see  there,  at  any 
time^  such  a  crowd  assembled  or  threatening  to  assemble  that  I 
could  not  have  handled  with  my  regular  force  of  deputies;" 
and  that  ^'I  could  have  preserved  the  peace  there  with  my 
regular  force,  and  told  Leslie  that  I  could  and  was  willing  to 
doit.'' 

4 

Sullivan  was  corroborated  by  L.  P.  Smith,  F.  B.  Thomas, 
J.  J.  McLeod,  and  Joseph  Burro.  Mr.  Thoq^as  testified :  ''  I 
have  been  employed  very  nearly  .five  years  as  deputy  sheriff, 
under-sheriff,  and  in  the  sheriff^a  office  of  Silver  Bow  County< 
I  did  not  see  any  threatening  detnonstrations  against  the  rail* 
road  company,  or  in  the  vicinity  of  it,  by  the  strikers  or  anybody 
else,  at  any  time  during  the  strike,  that  1  would  consider  more 
than  what  the  regular  officers  of  the  sheriff's  office  could  attend 
to.  I  think  the  regular  officers  would  have  been  able  to  attend 
to  those  matters  so  far  as  any  breach  of  the  peace  or  open  in- 
jury to  the  railroad  property  was  concerned;"  and  that  "I 
should  think  that  Mr.  Leslie  was  in  authority  down  there  at 
the  depot  while  I  was  there.  I  mean  this  gentleman  here  in 
court." 

Mr.  Burro  testified:  "I  was  under-sheriff  of  the  county  of 
Silver  Bow  at  the  time  of  this  railroad  strike  in  May,  1886. 
I  was  down  around  the  railroad  depot  during  the  strike.  .  .  .  ^ 
I  did  not  hear  or  know  of  any  threats  against  the  railroad  comn 
pany  or  its  property  at  any  time.  There  were  nomanifes-^ 
tations  whatever  of  any  evil  designs  except  that  some  cars  got' 
loose  in  some  manner;  I  don't  know  how.  ....  So  far  as  pre-^ 
serving  the  peace  was  concerned,  or  preventing  any  open  attack 
on  the  railroad  property,  there  was  nothing  whatever  occurred 
that  could  not  have  been  handled  by  the  regular  force  of  the 
sheriff's  office." 

The  appellant  did  not  produce  any  witness^^  and  .did  not 
attempt  to  controvert  this  evidence,  although  Mr.  Leslie  waai 
present  at  the  trial.    The  testimony  points  to  one  resjult,  and' 
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the  contention  of  the  appellant  is  not  sustained  by  the  faots. 
There  was'  no  riotous  or  unlawful  assembly  of  persons  at  the 
time  -of  the  strike  of  the  brakemen,  and  the  respondent  was  not 
called  upon  to  preserve  the  peace,  or  arrest  any  party  for  the 
vioHitioii  oi  a. law.  The  officers  of  the  railroad  company  were 
apprehensive  that  this  trouble  with  its  employees  might  produce 
serious  injniy  to  its  property  and  business,  and  therefore  asked 
the  respondent  to  furnish  a  large  number  of  men  for  its  proteo- 
tion.<  The  sheriff  was  of  the  opinion  that  he  could  perform  all 
the -duties  which  the  law  devolved  upon  him  for  this  occasion 
w^ll^  the  aid  of  the  poase  comUaJbaSy  and  wished  to  exclude 
tnllPkers  and  their  friends  from  the  premises  of  the  corpo- 
ration. The  respondent^  with  a  full  knowledge  of  the  situation 
and  his  official  responsibility  for  the  consequences,  reiterated  his 
answer  that  the  county  would  not  pay  for  these  services.  He 
did  not  demand  any  compensation  for  the  performance  of  his 
grave  task,  and  declared  his  ability  and  willingness  to  command 
the  peace  with  his  regular  force  of  deputies  and  without  the  pone 
comiUttus,  The  officers  of  the  company  were  not  satisfied  with 
this  conduct,  and  importuned  the  sheriff  to  send  to  its  property 
in  Butte  the  men  described  in  the  pleadings.  The  authority  of 
Mr.  Leslie  to  act  in  behalf  of  the  appellant  is  not  questioned, 
and  the  employment  of  parties  to  guard  its  buildings,  rolling 
stocky  and  track  was  within  his  power  as  the  assistant  super- 
intendent The  respondent  yielded  to  the  desires  of  the  officers 
who  controlled  the  affairs  of  the  company,  and  actually  hired 
the  walchmen,  and  exercised  their  authority  in  ^11  matters  con- 
cemipg  its  property.  The  parties  whose  presence  was  repre- 
sented to  be  the  source  of  danger  and  destruction  were  allowed 
to  remain  upon  thepren^ises  of  the  appellant  when  the  sheriff 
insii^t^  thfit  they  should  be  removed.  The  respondent  decided 
correctly  that  there  was  no  emergency  which  required  him  to 
invoke  extraordinary  force.  The  duties  of  the  persons  who 
^re  employed  as  .watchmen  were  of  a  private,  and  not  public, 
nature,  although  they  were  clothed  with  a  little  brief  authority 
as  deputy-sheriffs  to  promote  their  efficiency.  The  respondent 
-paid  for  their  services,  for  which  the  county  was  not  liable,  and 
for  which  no  comp^tisation  was  fixed  by  law.  "We  know  of 
^.         --tiio  principle  of  law  which  forbids  a  man  who  is  threatened 
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with  violence,  or  deems  it  necessary  to  his  personal  security,  to 
employ  about  him  persons  capable  of  rendering  him  efficient 
assistance  in  case  of  need.''  {Siiccesmn  of  Irwin^  12  La.  An. 
676.) 

In  Hayden  v.  Sanger,  66  Ind.  42 ;  26  Am.  Rep.  1,  Mr.  Jus- 
tice Worden,  for  the  court,  said :  *'  It  may  be  conceded  that  if 
McDavidson  had  been  a  regular  constable,  with  a  warrant  in 
his  hands  for  the  arrest  of  said  Hewey,  it  would  have  been  his 
duty  to  make  the  arrest  without  reward,  though  he  followed 

Hewey  into  another  county,  and  there  arrested  him It 

may  be,  also,  that  if  McDavidson  had  accepted  an  appointment 
as  special  constable,  to  serve  a  valid  warrant  properly  directed 
to  him,  before  he  had  any  knowledge  that  any  reward  was 
offered  for  the  apprehension  of  the  accused  person,  the  appoint- 
ment being  accepted  without  any  view  to  the  reward  offered,  he 

would  be  bound  to  serve  the  warrant  without  reward 

If  he  accepted  the  appointment  after  he  had  notice  that  the  re- 
ward was  offered,  and  with  a  view  to  obtain  it,  we  are  by  no 
means  prepared  to  say  that  his  appointment  as  special  constable, 
for  the  purpose  of  serving  the  warrant,  would  deprive  him  of 
the  right  to  the  reward.  He  was  under  no  obligation  to  accept 
the  appointment  or  make  the  arrest"  (See,  also,  JRdf  v.  Paige, 
65  Wis.  496 ;  42  Am.  Rep.  731.) 

We  think,  therefore,  that  the  contract  referred  to  in  the 
answer  and  evidence,  which  was  entered  into  between  the  ap- 
pellant and  respondent,  can  be  enforced  in  this  action. 

Counsel  have  discussed  some  important  questions  of  practice, 
which  we  do  not  wish  to  determine  without  a  full  bench,  and 
we  have  confined  our  inquiries  to  the  merits. 

It  is  ordered  and  adjudged  that  the  judgment  be  affirmed. 

AffiriMd. 
Habwood,  J.,  concurs. 

De  Witt,  J.,  being  disqualified,  did  not  participate  in  this 
decision. 
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STATE  EX  BEL.  McMillan  v.  ramsey. 

LArgaad  Norember  20, 1891.    Decided  Norember  SO,  1891.] 

MnxAOX—  WUneBi€$.  ^Th9  fact  that  the  ronte  OBually  trareled  between  the  town 
of  a  witneu'  residence  and  the  county  seat  is  inoonrenient  and  unpleasant,  as 
being  without  railroad  fjaoilities  for  serentj-three  miles  thereof,  does  not  entitle 
such  witness  to  receire  the  excess  of  mileage  occasioned  by  trareling  the  entire 
distance  by  rail  on  a  much  further  route,  as  under  section  1062,  fifth  dirision 
of  the  Compiled  Statutes,  relating  to  the  mileage  of  witnesses  in  criminal 
matters,  the  statement  of  a  witness  as  to  the  distance  trayeled  cannot  be  held 
binding  upon  the  district  clerk,  but  he  is  empowered  to  issue  his  certificate  for 
the  mileage  of  the  witness  determined  by  the  route  usually  trayeled,  although 
the  county  commissioners  may  not  hare  exercised  the  authority  conferred  upon 
them  by  said  statute  in  establishing  a  table  of  distances. 

Appeal  from  Seventh  Judicial  Distridy  Dawson  OowrUy. 

Application  for  a  writ  of  mandate.  The  writ  was  denied  by 
Milbubn^  J. 

MeOonnell  &  (Jayberg^  0.  W.  McQmneUf  and  M.  8.  Gunn, 
for  Appellant. 

Henri  J.  HaakeU,  Attorney-General,  and  ITiomas  C.  Holmee, 
Connty  Attorney,  for  Respondent. 

Blake,  C.  J.  —  McMillan  applied  to  the  oonrt  below  for  a 
writ  of  mandate  to  command  its  derk  to  issue  a  certificate  of 
his  mileage  as  a  witness  in  accordance  with  his  affidavit.  It  is 
shown  by  the  record  that  the  appellant  was  a  resident,  in 
February,  1891,  of  the  town  of  Glasgow,  in  the  county  of 
DawBon,  in  this  State;  that  he  was  subpoenaed  to  appear 
before  the  grand  jury  of  said  county  at  Glendive,  the  county 
seat,  as  a  witness;  that  he  traveled  from  Glasgow  over  the  line 
of  tiie  Great  Northern  Railroad  to  Helena,  and  thence  over  the 
Northern  Pacific  Railroad  to  Glendive,  a  distance  of  834  miles ; 
that  there  was  no  direct  railroad  transportation  between  the 
said  towns;  that  the  most  direct  means  of  travel  was  by  rail- 
road from  Glasgow  to  Buford,  a  distance  of  138  miles,  and 
thence,  by  some  vehicle  drawn  by  horses,  a  distance  of  73  miles; 
that  the  latter  route  was  inconvenient  and  unpleasant;  that 
'^  McMillan,  on  the  ninth  day  of  February,  1891,  made  his 
affidavit  of  attendance,  and  of  the  distance  necessarily  traveled 
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as  such  witness^  and  filed  the  same  with  the  dork  of  said  oourt^ 
whereapon  he  requested  of  said  derk  a  certificate  showing  the 
distance  as  aforesaid  traveled,  and  the  amount  to  ^hich  said 
witness  was  entitled  for  necessary  travel,  as  provided  by  law^ 
which  the  said  clerk  then  and  there  refused  to  issue,  and  re- 
fused to  allow  the  said  witness  for  any  further  or  grater  dis- 
tance traveled  Uian  422  miles,  which  certificate  the  said  witness, 
McMillan,  refused  to  accept,  on  the  ground  that  he  claims  to  be 
entitled  to  mileage  for  the  round  trip  by  way  of  Helena,  as  set 
out  in  his  affidavit,  for  the  diatanoe  of  1,668  miles,  amounting 
in  the  aggregate  to  $250/' 

The  petition  was  denied  by  the  court,  and  McMillan  ap- 
pealed* The  deciBioti  of  the  legal  questions  involved  in  this 
proceeding  depends  upon  the  construction  of  the  following 
statutes :  ^*  Witnesses  in  (Miminal  cases  before  the  grand  •  .  .  . 
jury  ....  shall  be  paid  in  the  manner  following;  The  county 
commissioners  of  each  of  the  several  counties  shall  furnish  to 
the  clerk  of  the  District  Court  a  printed  book  of  stubs,  for 
affidavit  of  mileage  and  time  of  service  of  .  •  •  .  witnesses, 
with  blank  certificate  attached  bearing  a  number  corresponding 
to  the  stub  in  which  to  fill  out  the  name  of  such  •  •  •  •  wit- 
ness, nature  of  service,  and  amount  due  therefor.'^  (Comp. 
Stats,  div.  5,  §  1081.)  ^^Upon  application  of  toy  such  ...» 
witness  in  attendance  upon  the  District  Court  to  the  derk  of 
said  court,  for  payment  as  ...  •  witness  •  ...  the  derk  shall 
fill  out  said  affidavit  stub,  giving  the  number  of  miles  travded 
by  said  applicant,  naming  the  starting  point,  the  number  of 
days  service,  with  the  sums  due  for  each,  and  the  total  amount 
due  for  such  mileage  and  service,  which  shall  be  sworn  to  by 
said  applicant,  his  certificate  corresponding  in  number  to  the 
affidavit  stub,  and  addressed  to  the  county  derk,  setting  forth 
the  name  of  the  •  .  .  .  witness,  the  number  oi  miles  travded, 
with  the  Bom  due  therefi^r,  and  the  nature  and  number  of  days 
servioe,  with  the  sum  due  therefor,  and  the  total  amount,  whidi 
certificate  shall  be  signed  by  said  clerk;  frcvided,  that  if  the 
county  commissioners  of  any  county  have  established  a  table  of 
distances  between  the  several  points  of  the  county  and  the  county 
seat,  the  county  clerk  shall  furnish  to  the  derk  of  the  District 
Court  said  official  table  of  distances,  and  the  certificate  of  mile- 
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age  of  •  •  .  •  witnesses  shall. not  exceed  the  distance  established 
by  said  table  of  distances/^  (Comp.  Stats,  div.  5,  §  1082.) 
The  county  commissioners  have  not  exercised  this  power. 

-  The  affidavit  bf  the  relator  is  that  he  ''necessarily  traveled '' 
1^668.  miles  via  Helena.  .There  was  at  tlie  times  referred  to  a 
'^r^ular  stage  line/'  which  carried  the  United  States  mail  from 
said  Buford  to  Glendive.  We  are  satisfied  that  the  statement 
of  (he  witness  concerning  the  fiicts  mentioned  in  the  statute  is 
not  binding  opon  the  clerk  of  the  District  Coart,  and  that  the 
respondent  is  empowered  to  insert  in  the  affidavit  stub  the 
number  of  miles  within  the  county  for  which  the  appellant  is 
entitled  to  receive  compensation.  This  authority  can  be  limited 
by  the  board  of  county  commissioners,  which  has  the  power  to 
establish  a  table  of  distances,  and  the  subject  has  not  been  left 
to  the  decision  of  the  witness  in  any  contingency.  The  re- 
spondent, in  the  discharge  of  his  duties,  was  required  to  issue 
a  certificate  to  McMillan  showing  the  number  of  miles  between 
Glasgow  and  Glendive  by  the  usual  route,  and  the  excess, 
within  the  meaning  of  the  statute,  was  not  ''necessarily  trav- 
eled'^  by  the  witness. 
It  is  therefore  ordered  and  adjudged  that  the  judgment  be 

affirmed* 

AffirmecL 
Habwood,  J.^  and  De  Witt,  J.,  concur. 


MORSE,  Appellant,  v.  BOYDE,  Respondent. 

[Aigoed  NoT6mb€r  11, 1881.    Decided  NoTember  80, 1891.] 

a 

Pleadihg — Forcible  entry  and  unlawful  detainer.-^A  complaint  in  an  action 
bronght  under  section  716  of  the  Code  of  Oivil  Procedure,  defining  forcible 
entry  and  nnlawfal  detainer,  wiU  not  snpport  a  judgment  in  the  absence  of 
averments  showing  either  a  forcible  entry  or  a  forcible  detainer.  (Febes  t« 
7%eman,  1  Mont.  179.  cited.) 

Appeal  from  Ihird  Judicial  District^  Deer  Lodge  Covmty. 

Action  for  forcible  entry  and  unlawful  detainer. 

The  cause  was  tried  before  W.  H.  Trippet,  Special  Judge, 
sitting  in  place  of  Durfee,  J.    Defendant  had  judgment  below. 


11    M7 
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Forbis  &  Forbis,  for  Appellant. 
Cole  &  WhUehiU,  for  Bespondent. 

Blake,  C.  J. — The  complaint  alleges  that  the  plaintiff,  '^on 
the  twenty-third  day  of  May,  1887,  •  •  •  .  was  peacefully  pos- 
sessed of  and  had  enclosed  the  following  described  property : 
[Description.]  That  while  plaintiff  was  so  peaceably  possessed 
of  said  property  the  defendants,  on  or  about  the  fifth  day  of 
June,  1888,  unlawfully  entered  upon,  turned  the  plaintiff  out 
of  same,  and  still  unlawfully  detains  the  same,  to  plaintiff's 
damage  in  the  sum  of  three  hundred  dollars.^'  These  allega- 
tions are  denied  by  the  answer. 

The  action  was  tried  by  the  court  without  a  jury,  and  the 
following  findings  of  facts  were  made: — 

^1.  That  on  the  fourth  day  of  June,  1888,  the  plaintiff  was 
in  the  actual,  peaceable,  and  quiet  possession  of  the  premises 
described  in  the  complaint,  and  which  had  continued  for  a 
number  of  years ;  and  which  possession  consisted  in  having  the 
premises  partially  enclosed  with  a  fence,  in  having  a  cabin  on 
the  ground,  in  cutting  the  hay  which  had  grown  upon  it  for 
the  year  previously,  and  in  wintering  his  sheep  there,  and  in 
keeping  one  or  two  employees  living  on  the  premises  in  the 
cabin,  and  in  exercising  general  control  and  dominion  over  the 
premises.  The  plaintiff  did  not  reside  upon  the  premises,  but 
visited  them  every  two  or  three  months.  The  premises  were 
unsurveyed  public  domain. 

"2.  That  on  the  fourth  day  of  June,  1888,  the  defendant, 
John  Boyde,  entered  upon  a  portion  of  the  premises,  and  with 
the  assistance  of  his  co-defendant  erected  a  cabin  thereon.  This 
was  without  the  knowledge  or  consent  of  the  plaintiff,  and  in 
his  absence.  But  the  said  John  Boyde  had  been  invited  to  go 
upon  the  premises,  and  locate  and  take  up  the  same,  by  one 
Frank  Waite,  who  was  then  residing  upon  the  premises  as  a 
servant  and  employee  of  the  plaintiff,  but  which  invitation  was 
without  the  knowledge  or  consent  of  the  plaintiff,  the  said 
Waite  acting  in  fraud  of  the  plaintiff's  rights.  The  defendant, 
John  Boyde,  entered  the  premises  under  the  belief  that  they  had 
belonged  to  one  Boswell,  who  had  recently  died,  but  who  had 
occupied  them  as  the  employee  of  the  plaintiff. 
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''3.  That  sabseqaently,  aboat  the  10th  of  June,  1888,  the 
plaintiff  went  to  the  premises,  and  demanded  the  possession  of 
the  said  defendants,  and  objected  to  their  retaining  the  posses- 
sion of  the  premises,  or  any  part  thereof. 

''4.  That  the  defendant,  John  Boyde,  refused  to  deliver  the 
premises,  or  any  part  thereof,  to  the  plaintiff;  and,  in  reply  to 
the  plaintiff's  demand  of  the  possession,  replied  that  he  intended 
to  hold  the  possession;  that  plaintiff  had  no  right  thereto;  and 
that  he  would  like  to  see  how  plaintiff  would  put  him  out  of 
the  possession,  and  gave  the  plaintiff  to  understand  that  he 
would  hold  possession. 

"  6.  That  the  defendant,  John  Boyde,  has  ever  since  said  time 
held  the  possession  of  the  said  premises  in  controversy  against 
the  will  and  wish  and  consent  of  the  plaintiff,  and  was  so  hold- 
ing the  same  at  the  time  of  the  commencement  of  this  action. 

''As  conclusions  of  law,  the  court  finds,  from  the  forgoing 
facts,  that  the  defendants  are  not  guilty  of  either  forcible  entry 
or  unlawful  detainer  on  or  of  said  premises,  and  are  entitled  to 
judgment  for  costs." 

The  statute  upon  which  the  complaint  is  claimed  to  be  founded 
reads  as  follows:  ''No  person  or  persons  shall  hereafter  make 
any  entry  into  lands,  tenements,  or  other  possessions  ....  in 
the  temporary  absence  of  the  party  or  parties  in  possession,  or 
by  entering  peaceably,  and  the  turning  out  by  force,  or  frighten- 
ing by  threats,  or  other  circumstances  of  terror,  the  party  or 
parties  out  of  possession,  and  detain  and  hold  the  same."  (Code 
Oiv.  Proc.  §  716.)  It  will  be  observed  that  the  complaint  does 
not  contain  any  allegations  showing  a  forcible  entry  or  a  forcible 
detainer,  which  are  necessary  to  bring  the  case  within  the  stat- 
ute. It  appears  from  the  evidence  and  findings  that  the  plaint- 
iff was  attempting  to  prove  an  unlawful  entry  and  a  forcible 
detainer  of  the  premises.  The  case  of  McEvoy  v.  Igoy  27  Cal. 
375,  is  directly  in  point,  and  the  complaint  alleged  that  the  de- 
fendant "unlawfully  entered  upon  the  said  described  premises, 
and  took  possession  of  the  same,  and  the  said  defendant  has 
ever  since  illegally  and  unlawfully  detained  possession  of  the 
same  from  the  plaintiff,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  to  her  great  damage,  to  wit,  the  sum 
of  fifty  dollars."    Mr.  Justice  Sawyer  said :  "  This  is  the  en- 
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tire  averment  with  respect  to  the  di^iracter  of  the  entry  a)(id  de- 
tainer. The  &cU  alleged  are  sufficient  to  authorize  a  recovery 
in  the  action  foriperly  denominated  ejectmept — nothing 'more.'' 
(See,  also,  Holland  v.  jOreen,  62  Cal^  67 ;  Peaoock  v.  Leonard,  8 
Nev.  94;  Febea  v.  Heman;  1  Mont  179,  182.)  The  cbm^laint 
is  fataUy  defective^  and  cannot  support  a  judgment  in  favor  of 
the  appellant. 
It  is  ordered  and  adjudged  that  the  judgment  be  affirmed. 

Affirmed. 
Habwood,  J.J  and  Db  Witr,  J.,  concur. 
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Hon.  Henry  N.  Blake,  Chief  Justice. 

Hon.  Edgab  N.  Harwood,    )  ,       ,       _     . 

TT      iiT  XT  ^^    w        >  Associate  Justices, 

Hon.  WiLMAM  H.  De  Witt,  j 


HUNTER,    Respondent,   v.   EDDY,    Justice   op    the 

Peace,  Appellant. 

[Argued  October  17, 1891.    Decide  December  7, 189L] 

JuBncs's  Covm^JtidgmefU  by  oor^ession — Certiorari,-^ A.  jadgment  by  oon- 
fSeision  in  a  Jnstioe's  Court,  entered  after  the  oommencement  of  an  action  and 
the  yokmtary  appearance  of  the  defendant,  haa  no  validity  where  the  confeaaed 
judgment  is  not  evidenced  by  any  written  document  executed  by  the  defendant, 
and  may  be  annulled  on  oertiorari. 

SAia-^Same'-^Oral  pteadrng^-^An  entiy  hi  a  Justice's  docket  that  the  defendant 
"confessed  judgment  "cannot  be  treated  as  the  record  of  an  oral  pleading  suf- 
ficient to  confer  jurisdiction,  hpon  a  Yoluntary  appearance  without  seryioe  of 
fmnmons,  under  the  provisions  of  the  Code  requiring  the  substance  of  ad  oml 
plea  to  be  entered  in  the  docket.  Such  entry  is  merely  a  statement  of  a  con- 
clusion of  the  justice  and  not  of  a  jurisdictional  or  other  fact.  (Dx  Wnr,  J., 
dissenting.) 

Appeal  from  Second  Judicial  District^  Silver  Bow  County. 

The  judgment  of  the  Justice's  Court  was  annulled  by  Mc- 
Hatton,  J.,  upon  a  writ  of  certiorari. 

Statement  of  the  case  by  Mr.  Justice  De  Witt. 

This  is  an  appeal  from  the  judgment  of  the  District  Court 
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with  violeDoe^  or  deems  it  neoessaiy  to  his  personal  security^  to 
employ  about  him  persons  capable  of  rendering  him  efficieDt 
assistance  in  case  of  need/^  (JSuccession  of  Irwin,  12  La.  An* 
676.) 

In  Hayden  v.  Souger,  66  Ind.  42 ;  26  Am.  Bep.  1^  Mr.  Jus- 
tice Worden,  for  the  court^  said :  "  It  may  be  conceded  that  if 
McDavidson  had  been  a  regular  constable^  with  a  warrant  in 
his  hands  for  the  arrest  of  said  Hewey^  it  would  have  been  his 
duty  to  make  the  arrest  without  reward,  though  he  followed 

Hewey  into  another  county,  and  there  arrested  him It 

may  be,  also,  that  if  McDavidson  had  accepted  an  appointment 
as  special  constable,  to  serve  a  valid  warrant  properly  directed 
to  him,  before  he  had  any  knowledge  that  any  reward  was 
offered  for  the  apprehension  of  the  accused  person,  the  appoint- 
ment being  accepted  without  any  view  to  the  reward  offered,  he 

would  be  bound  to  serve  the  warrant  without  reward 

If  he  accepted  the  appointment  after  he  had  notice  that  the  re- 
ward was  offered,  and  with  a  view  to  obtain  it,  we  are  by  no 
means  prepared  to  say  that  his  appointment  as  special  constable, 
for  the  purpose  of  serving  the  warrant,  would  deprive  him  of 
the  right  to  the  reward.  He  was  under  no  obligation  to  accept 
the  appointment  or  make  the  arrest'^  (See,  also,  Bdfy.  Paige, 
55  Wis.  496;  42  Am.  Rep.  731.) 

We  think,  therefore,  that  the  contract  referred  to  in  the 
answer  and  evidence,  which  was  entered  into  between  the  ap- 
pellant and  respondent,  can  be  enforced  in  this  action. 

Counsel  have  discussed  some  important  questions  of  practice, 
which  we  do  not  wish  to  determine  without  a  full  bench,  and 
we  have  confined  our  inquiries  to  the  merits. 

It  is  ordered  and  adjudged  that  the  judgment  be  affirmed. 

Affirmed. 
Habwood,  J.,  concurs. 

De  Witt,  J.,  being  disqualified,  did  not  participate  in  this 
decision. 
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STATE  EX  REL.  McMillan  v.  ramsey. 

[Aigued  Noyember  90, 1891.    Decided  Noyember  80, 1891.  ] 

XXLBAOX—  IFitnesMf .  — The  fact  that  the  roate  naiially  tr&yeled  between  the  town 
of  a  witneu'  residence  and  the  oonntj  seat  is  inoonyenient  and  unpleasant,  as 
being  without  railroad  fadlitiee  for  seyenty-three  miles  thereof,  does  not  entitle 
such  witness  to  reoeiye  the  excess  of  mileage  occasioned  by  trayeling  the  entire 
distance  by  rail  on  a  much  further  route,  as  under  section  1082,  fifth  diyision 
of  the  Compiled  Statutes,  relating  to  the  mileage  of  witnesses  in  criminal 
matters,  the  statement  of  a  witness  as  to  the  distance  trayeled  cannot  be  held 
binding  upon  the  district  clerk,  but  he  is  empowered  to  issue  his  certificate  for 
ti>e  mileage  of  the  witness  determined  by  the  route  usually  trayeled,  although 
the  county  commissioners  may  not  haye  exercised  the  authority  conferred  upon 
them  by  said  statute  in  establishing  a  table  of  distances. 

Appeal  from  Seventh  JndidcU  Dietridf  Datoaon  Cowrdy. 
Application  for  a  writ  of  mandate.     The  writ  was  denied  by 

MrLBUBN^  J. 

McOonnell  &  Qayberg,  0.  TT.  McQmndl^  and  M.  8.  Gunn, 
for  Appellant. 

Henri  J.  HaskeU,  Attorney-General,  and  Thcmm  C.  Holmes^ 
Coanty  Attorney,  for  Respondent. 

Blake,  C.  J. — McMillan  applied  to  the  court  below  for  a 
writ  of  mandate  to  command  its  derk  to  issue  a  certificate  of 
his  mileage  as  a  witness  in  accordance  with  his  affidavit.  It  is 
shown  by  the  record  that  the  appellant  was  a  resident,  in 
February,  1891,  of  the  town  of  Glasgow,  in  the  county  of 
Dawson,  in  this  State;  that  he  was  subpoenaed  to  appear 
before  the  grand  jury  of  said  county  at  Glendive,  the  county 
seat,  as  a  witness;  that  he  traveled  from  Glasgow  over  the  line 
of  the  Great  Northern  Railroad  to  Helena,  and  thence  over  the 
Northern  Pacific  Railroad  to  Glendive,  a  distance  of  834  miles ; 
that  there  was  no  direct  railroad  transportation  between  the 
said  towns;  that  the  most  direct  means  of  travel  was  by  rail- 
road from  Glasgow  to  Buford,  a  distance  of  138  miles,  and 
thence,  by  some  vehicle  drawn  by  horses,  a  distance  of  73  miles; 
that  the  latter  route  was  inconvenient  and  unpleasant;  that 
"McMillan,  on  the  ninth  day  of  February,  1891,  made  hb 
affidavit  of  attendance,  and  of  the  distance  necessarily  traveled 
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with  violenoe^  or  deems  it  necessary  to  his  personal  secarity^  to 
employ  about  him  persons  capable  of  rendering  him  efficient 
assistance  in  case  of  need.'^  (Succession  of  Inrin,  12  La.  Am 
676.) 

In  Hayden  v.  Souger,  66  Ind.  42 ;  26  Am.  Bep.  1,  Mr.  Jus- 
tice Worden,  for  the  courts  said :  ^'  It  may  be  conceded  that  if 
McDavidson  had  been  a  regular  constable,  with  a  warrant  in 
his  hands  for  the  arrest  of  said  Hewey,  it  would  have  been  his 
duty  to  make  the  arrest  without  reward,  though  he  followed 

Hewey  into  another  county,  and  there  arrested  him It 

may  be,  also,  that  if  McDavidson  had  accepted  an  appointment 
as  special  constable,  to  serve  a  valid  warrant  properly  directed 
to  him,  before  he  had  any  knowledge  that  any  reward  was 
offered  for  the  apprehension  of  the  accused  person,  the  appoint- 
ment being  accepted  without  any  view  to  the  reward  offered,  he 

would  be  bound  to  serve  the  warrant  without  reward 

If  he  accepted  the  appointment  after  he  had  notice  that  the  re- 
ward was  offered,  and  with  a  view  to  obtain  it,  we  are  by  no 
means  prepared  to  say  that  his  appointment  as  special  constable, 
for  the  purpose  of  serving  the  warrant,  would  deprive  him  of 
the  right  to  the  reward.  He  was  under  no  obligation  to  accept 
the  appointment  or  make  the  arrest^'  (See,  also,  Beif  y.  Paige^ 
55  Wis.  496;  42  Am.  Rep.  731.) 

We  think,  therefore,  that  the  contract  referred  to  in  the 
answer  and  evidence,  which  was  entered  into  between  the  ap- 
pellant and  respondent,  can  be  enforced  in  this  action. 

Counsel  have  discussed  some  important  questions  of  practice, 
which  we  do  not  wish  to  determine  without  a  full  bench,  and 
we  have  confined  our  inquiries  to  the  merits. 

It  is  ordered  and  adjudged  that  the  judgment  be  affirmed. 

Affirmed. 
Habwood,  J.,  concurs. 

De  Witt,  J.,  being  disqualified,  did  not  participate  in  this 
decision. 
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STATE  EX  REL.  McMillan  v.  ramsey. 

[Aigued  NoYMnber  90, 1891.    Decided  Noyember  80, 1891.  ] 

XxLBAOX—  WitneaeM.  —The  fact  that  the  route  naaally  trareled  between  the  town 
of  a  witness'  residence  and  the  conntj  seat  is  inoonrenient  and  unpleasant,  as 
being  without  railroad  fiMilities  for  seventy-three  miles  thereof,  does  not  entitle 
such  witness  to  receive  the  excess  of  mileage  occasioned  by  traveling  the  entire 
distance  by  rail  on  a  much  further  route,  as  under  section  1062,  fifth  division 
of  the  Compiled  Statutes,  relating  to  the  mileage  of  witnesses  in  criminal 
matters,  the  statement  of  a  witness  as  to  the  distance  traveled  cannot  be  held 
binding  upon  the  district  clerk,  but  he  is  empowered  to  issue  his  certificate  for 
ti>e  mileage  of  the  witness  determined  by  the  route  usually  traveled,  although 
the  county  commissioners  may  not  have  exercised  the  authority  conferred  upon 
them  by  said  statute  in  establishing  a  table  of  distances. 

Appeal  from  Seventh  JndidcU  Dietridf  Datoson  (hmdy. 

Application  for  a  writ  of  mandate.  The  writ  was  denied  by 
Milbubk^  J. 

McOonnell  &  Qayberg,  0.  W.  McQmneU,  and  M.  8,  GunUj 
for  Appellant. 

Henri  J.  HasheUy  Attorney-General,  and  Thomas  C.  Holmes, 
County  Attorney,  for  Respondent. 

Blake,  C.  J.  —  McMillan  applied  to  the  court  below  for  a 
writ  of  mandate  to  command  its  clerk  to  issue  a  certificate  of 
his  mileage  as  a  witness  in  accordance  with  his  affidavit.  It  is 
shown  by  the  record  that  the  appellant  was  a  resident,  in 
February,  1891,  of  the  town  of  Glasgow,  in  the  county  of 
Dawson,  in  this  State;  that  he  was  subpoenaed  to  appear 
before  the  grand  jury  of  said  county  at  Glendive,  the  county 
seat,  as  a  witness;  that  he  traveled  from  Glasgow  over  the  line 
of  the  Great  Northern  Railroad  to  Helena,  and  thence  over  the 
Northern  Pacific  Railroad  to  Glendive,  a  distance  of  834  miles ; 
that  there  was  no  direct  railroad  transportation  between  the 
said  towns;  that  the  most  direct  means  of  travel  was  by  rail- 
road from  Glasgow  to  Buford,  a  distance  of  138  miles,  and 
thence,  by  some  vehicle  drawn  by  horses,  a  distance  of  73  miles; 
that  the  latter  route  was  inconvenient  and  unpleasant;  that 
"McMillan,  on  the  ninth  day  of  February,  1891,  made  his 
affidavit  of  attendance,  and  of  the  distance  necessarily  traveled 
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bim.  When  a  justice  of  the  peace  has  rendered  judgment  for 
costs  to  an  amount  exce^ing  fifteen  dollars,  and  the  judgment 
for  damages  is  not  complained  of,  this  court  in  certiorari  reverses 
the  judgment  as  to  costs,  and  affirms  the  judgment  as  to  dam* 
ages,  with  costs  to  this  court  with  plaintiff  in  error.  (Hurlbut 
V.  Wilcox,  19  Wis.  419.)  A  justice  of  the  peace  has  no  power 
to  vacate  or  set  aside  a  judgment  rendered  by  him,  etc.  (  Winter 
V.  Fitzpatrick,  35  Cal.  269.)  Inferior  magistrates  when  required 
by  certiorari  to  return  their  proceedings  must  show  affirmatively 
that  they  have  authority  to  act.  (People  v.  Board  of  DdegaJte» 
etc,  14  Cal.  501.)  If  the  time  for  appeal  has  elapsed  plaintiff 
can  apply  to  the  County  Court  for  a  writ  of  certiorari^  and  thu& 
review  the  action  of  a  justice  in  rendering  judgment,  so  far  as* 
the  question  of  jurisdiction  is  concerned.  (Cbmatock  v.  QemenSy 
19  Cal.  78.)  It  is  essential  to  the  validity  of  a  judgment  that 
it  be  rendered  by  a  court  of  competent  jurisdiction  at  the  time 
and  places  and  in  the  form  prescribed  by  law.  (  Widca  v.  Lud" 
wig,  9  Cal.  173;  Whitwell  v.  Barbier,  7  Cal.  54;  Taylor  v. 
Ringer,  3  Wash.  T.  539.)  When  a  judgment  is  absolutely 
void :  Hahn  v.  Kelly,  34  Cal.  391 ;  94  Am.  Dec.  742 ;  People 
V.  County  Court,  10  Cal.  19;  Germond  v.  People,  1  Hill,  343; 
Wynns  v.  Underwood,  1  Tex.  48 ;  Do8B  v.  Waggoner,  3  Tex.  515. 

De  Witt,  J.  {dissenting),  —  I  am  of  opinion  that  the  District 
Court  committed  no  error  in  declining  to  hear  and  determine 
the  disputed  question  of  fact  as  to  whether  the  defendant  in  the 
action  in  the  Justice's  Court  had  in  fact  ever  appeared  in  that 
court  or  confessed  judgment  therein.  The  province  of  the  writ 
of  cerOoran  is  to  review  the  record  and  not  to  originally  try 
and  determine  facts  dehors  the  record.  I  am  not  to  be  under* 
stood  as  holding  that  the  reviewing  court  may  not  consider  evi- 
dence which  was  before  the  Justice's  Court,  and  upon  which  that 
court  rendered  its  decision,  and  which  evidence  is  certified  up 
with  the  record.  Upon  that  matter  I  reserve  an  opinion.  But 
the  evidence  proposed  to  be  used  in  this  matter  in  the  District 
Court — that  is  to  say,  the  evidence  as  to  whether  or  not  the  de- 
fendant in  the  Justice's  Court  did  appear  or  confess  judgment — 
was  offered,  by  affidavit,  originally  in  the  District  Court,  and  that 
court  was  asked  in  this  respect  not  to  review  the  judgment  of 


11  Mont.]  Hunter  v.  Eddy.  267 

the  Justice's  Court  upon  an  inspection  of  the  evidence  on  which 
that  judgment  was  rendered^  but  rather  to  hear  and  determine 
a  question  of  fact  presented  originally  to  the  District  Ck)urt. 
Such  is  not  the  province  of  the  writ  of  certiai^ari,  and  in  so 
holding  the  District  Court  committed  no  error. 

The  statute  of  California  is  similar  to  ours.  (Code  Civ.  Proc. 
Cal.  §  1067^  et  seq.)  The  Supreme  Court  of  that  State  has  said 
in  Froier  v.  Ff^eeloUy  63  Cal.  645 :  "  The  transcript  which  is 
required  to  be  certified  to  the  court  for  review  [on  certiorari]  is 
a  transcript  of  the  record  and  proceedings  in  the  action,  if  it  be 
an  action,  in  which  it  is  alleged  that  the  court  has  exceeded  its 
jurisdiction,  and  a  transcript  of  such  record  and  proceedings 
constitute  the  return,  and  the  only  return,  that  can  be  consid- 
ered under  the  writ."  (See,  also.  People  v.  Board  etc.  14  Cal. 
479;  Garretson  v.  Board  etc.  61  Cal.  54;  Commissioners  etc,  v; 
Supervisors  of  Caiihage,  27  111.  140;  RvJUand  v.  Courdy  Com" 
missioners,  20  Pick.  71 ;  In  re  Borough  of  Qrwkertoton,  3  Grant 
Cas.  203 ;  Independence  v.  Pompton,  9  N.  J.  L.  209 ;  Graecen 
V.  Allen,  14  N.  J.  L.  74;  StaU  v.  Mayor,  32  N.  J.  L.  365; 
Redmond  v.  Anderson,  18  Ark.  449;  Miller  v.  McCidlough,  21 
Ark.  426 ;  Ross  v.  EOswarth,  49  Me.  417;  Frederick  v.  Garh,  5 
Wis.  191 ;  Gervais  v.  Powers,  1  Minn.  45;  People  v.  Mayor,  2 
Hill,  9 ;  People  v  Soper,  7  N.  Y.  428.) 

While  I  am  of  opinion  that  the  District  Court  properly  de- 
clined to  try  the  proposed  question  of  fact  upon  affidavits  on 
certiorari,  as  an  original  investigation,  yet,  if  it  be  true,  as  the 
petitioner  desired  to  show,  that  he  had  never  appeared  in  the 
Justice's  Court,  or  confessed  judgment  therein,  it  cannot  be  that 
he  is  without  a  remedy  for  such  alleged  flagrant  violation  of  the 
rights  of  a  citizen.  Perhaps  the  case  of  Foster  v.  Hausmrth,  5 
Mont.  566,  and  the  case  growing  out  of  it,  Hauswirth  v.  Stdlivan, 
6  Mont.  203,  look  towards  some  such  remedy. 

I  will  inquire  whether  the  District  Court  erred  in  annulling 
the  judgment  of  the  justice  of  the  peace  upon  the  record. 

The  Justice's  Court  never  obtained  jurisdiction  over  the 
defendant  Hunter,  by  service  of  a  summons.  That  appears 
clearly  from  the  justice's  record.  We  need  not  consider  the 
copy  of  the  summons  alleged  to  be  served.  The  service  was 
made  less  than  four  days  before  the  return  day  thereof,  as  set 
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forth  in  the  summons  (§  743,  Code  Civ.  Proc.),  and  less  than 
four  days  before  the  judgment  was  rendered. 

This  brings  us  to  the  last  consideration.  Does  the  justice's 
docket  sufficiently  show  that  the  defendant  voluntarily  appeared, 
and  did  that  which  authorized  the  justice  to  enter  judgment 
against  him? 

The  respondent  seems  to  contend  that,  to  authorize  such 
judgment,  the  confession  of  judgment  should  be  in  writing. 
(Code  Civ.  Proc.  §  465,  et  seq.)  But  those  sections  of  the  stat- 
ute provide  for  a  judgment  by  confession  toWwiU  action^  and  do 
not  purport  to  prescribe  procedure  in  an  action  of  the  ordinary 
character.  But  in  the  matter  at  bar  there  was  an  action.  It 
was  not  the  proceeding  of  confession  of  judgment  without  action. 

Nor  is  section  797  of  interest  in  this  inquiry.  That  section 
provides  for  an  offer  in  writing  to  allow  judgment  in  a  speci- 
fied sum.  If  the  offer  be  accepted,  judgment  follows.  If  it  be 
declined,  and  the  trial  proceeds,  the  offer  controls  the  disposi- 
tion of  the  future  accruing  costs.  The  whole  intent  of  this  sec- 
tion, it  is  perfectly  apparent,  is  to  allow  a  defendant  to  submit 
to  a  judgment  for  what  he  admits  to  be  due,  and  to  save  him 
further  costs  if  his  admission  is  found  to  be  a  just  allowance  of 
the  plaintiff's  claim.  There  is  nothing  in  the  section  to  indi- 
cate that  the  defendant  may  not  confess,  and  have  entered 
against  him,  judgment  for  the  whole  amount  claimed  by  his 
oral  confession  or  statement  in  court. 

Again,  the  statute  provides  (§  740)  that,  in  lieu  of  service  of 
summons,  there  may  be  a  voluntary  appearance  and  pleading 
of  the  parties  without  summons.  I  treat  this  case  with  the 
matter  of  service  of  summons  wholly  out  of  consideration.  I 
rely  entirely  upon  whether  the  defendant  voluntarily  appeared, 
and,  upon  that  appearance,  did  that  which  authorized  the  court 
to  enter  judgment  against  him. 

He  certainly  appeared  voluntarily  (§  739) ;  that  is  unques- 
tioned upon  the  record.  When  he  appeared  he  "confessed 
judgment  for  the  amount  sued  for  and  costs."     (See  justice's 

record.) 

Defendant's  pleadings  in  a  Justice's  Court  may  be  oral. 
(§  769,  Code  Civ.  Proc.)  They  need  not  be  in  any  particular 
form,  but  shall  be  such  as  to  enable  a  person  of  common  under- 
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standing  to  know  what  is  intended.  (§  770,  Code  Civ.  Proc.) 
They  are  generally  informal.  I  am  of  opinion  that  if  a  de- 
fendant voluntarily  appears  in  a  Justice's  Court,  and  con- 
fesses judgment  for  the  amount  sued  for,  such  oral  pleading  is 
sufficient  to  enable  a  justice's  understanding  to  know  what  is 
intended. 

The  Supreme  Court  of  Illinois  says  {Hopkins  v.  Waltery  11 
HI.  543):  "We  entertain  no  doubt  as  to  the  authority  of  a 
justice  of  the  peace  to  render  a  judgment  by  confession,  when 
the  party  was  before  him,  and  acknowledged  an  indebtedness  to 
an  amount  within  his  jurisdiction.  A  confession  between  the 
parties  to  a  suit  furnishes  the  most  satisfactory  evidence  of 
indebtedness." 

In  Bouvier's  Law  Dictionary,  among  the  definitions  of 
"judgment,"  we  find  the  following:  "The  conclusion  of  law 
upon  facts  found,  or  admitted  by  the  parties,  or  upon  their  de- 
fault in  the  course  of  the  suit."  "Judgment  by  confession  is  a 
judgment  entered  for  the  plaintiff  in  case  the  defendant,  instead 
of  entering  a  plea,  confesses  the  action,  or  at  any  time  before 
trial  confesses  the  action,  and  withdraws  his  plea  and  other 
all^ations." 

In  Heed  v.  Hanid,  4  Watts,  441,  we  find  the  court  saying: 
"The  power  of  the  prothonotary  to  sign  judgment  rests  on  a 
statutory  grant  of  it,  when  that  officer  was  ex  officio  a  judge  of 
the  common  pleas,  which  has  not  been  revoked.  The  question, 
then,  is  simply  whether  a  defendant  may  appear  before  him  and 
confess  judgment  in  person — a  question  that  will  not  bear  a 
moment's  consideration,  for  he  certainly  may  do  in  person  what- 
ever he  can  by  deed  authorize  another  to  do  for  him ;  and  judg- 
ments in  vacation  by  confession,  on  warrant  of  attorney,  have 
been  recognized  as  valid  since  the  foundation  of  the  province. 
But  judgments  by  confession,  on  the  appearance  of  the  party  in 
the  office,  though  not  universal,  have  from  time  immemorial 
also  been  frequent,  and  their  validity  has  never  been  contested." 
The  opinion  was  j^er  curiam,  of  which  Gibson  was  chief  justice. 

The  case  of  Grouse  v.  Derbyshire,  10  Mich.  479;  82  Am. 
Dec.  61,  is  so  entirely  in  point  that  I  cannot  forbear  citing 
therefrom  somewhat  at  length.  In  addition  to  its  reasoning, 
the  opinion  is  commended  by  the  concurrence  of  those  eminent 
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jurists,  Campbell  and  Christianoyi  who  so  loDg  adoraed  the 
supreme  bench  of  Michigan,  The  opinion  says  (Martin,  C.  J.) : 
'^The  judgment  upon  the  justice's  docket  in  the  case  of  Derby^ 
shire  v.  Church  was  properly  admitted  and  read  in  evidence. 
In  cases  regularly  commenced  by  process,  the  parties  may  ap- 
pear and  plead  either  orally  or  in  writing,  and  the  defendant 
may  as  well  admit  as  deny  the  action.  The  legislature  never 
coutemplated  so  great  an  absurdity  as  to  require  proof  by  the 
sworn  statements  of  a  by-stander  that  the  defendant  had  con- 
fessed the  action  in  the  presence  of  tho  justice,  and  in  open 
court,  in  order  to  authorise  the  rendition  of  a  judgment  upon 
such  admission.  When  the  action  is  commenced  by  process,  as 
in  the  case  before  the  justice,  and  the  parties  appear,  and  the 
plaintiff  declares,  and  the  defendant  pleads,  either  by  denial 
or  confession  of  the  action,  there  is  technically  an  issue  joined ; 
and  the  jurisdiction  of  the  justice  to  render  a  judgment  is  co- 
extensive under  either  plea.  In  the  one  case,  he  hears  the 
proof  from  the  mouths  of  witnesses;  in  the  other,  from  the 
defendant.  What  the  legislature  meant  by  authorizing  a  jus- 
tice of  the  peace  to  render  judgment  upon  an  issue  joined 
between  the  parties  was  simply  that  it  should  be  upon  plead- 
ings ;  and  any  pleading  known  to  the  law  which  authorizes  a 
finding  and  conclusion  by  the  court,  whether  upon  or  without 
evidence,  is  within  the  spirit  and  letter  of  the  statute ;  and  he 
hears  the  proof  and  allegations  of  the  parties  as  much  upon  a 
declaration  and  cognovU  as  though  he  received  the  sworn  testi- 
mony of  witnesses  upon  a  declaration  and  plea  denying  the 
action.  And  there  is  no  reason  for  any  other  construction  of 
the  statute ;  for  no  benefit  can  result  from  a  departure  from  this 
common-law  method,  and  requiring  a  denial  of  that  which  the 
party  is  willing  to  acknowledge,  in  order  to  confer  the  author- 
ity to  render  a  judgment. 

As  the  law  now  stands,  parties  may  be  witnesses  in  their  own 
behalf  as  well  as  for  their  adversary.  How  absurd  would  it  be 
to  refuse  the  confession  of  the  defendant,  made  in  the  progress 
of  a  trial,  unless  he  should  make  it  upon  oath  I  If  the  admis- 
sion of  a  party  or  his  attorney,  made  in  the  progress  of  a  trial, 
is  binding,  why  should  it  not  be  equally  so,  when  made  in  open 
court,  at  the  forming  of  an  issue,  to  prevent  expense  and  liti- 
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gation?  In  my  opinion,  an  oral  admission  or  cognovit  is  within 
the  statute,  and  confers  upon  the  justice  as  ample  jurisdiction 
to  enter  judgment  as  would  be  the  sworn  statements  of  witnesses. 

But  when  judgment  is  rendered  without  process,  or  the  pub- 
licity and  formality  of  a  trial,  the  statute  requires  that  the  con- 
fession of  the  debtor  shall  be  in  writing,  signed  by  himself  in 
the  presence  of  the  justice.  In  this  case,  the  jurisdiction  is 
obtained  from  the  written  confession,  as  in  others  it  is  from 
process  and  appearance.  And  it  is  to  cases  of  voluntary  ap- 
pearance of  the  debtor  only,  without  process,  that  the  require- 
ment of  a  confession  in  writing  is  limited.^^ 

This  decision  is  so  thoroughly  satisfactory  that  little  remains 
to  be  said.  In  Michigan  the  statute  requires  that,  upon  a  vol- 
untary appearance  without  process,  a  confession  of  judgment  in 
a  Justice's  Court  shall  be  in  writing — a  salutary  provision,  and 
one  that  is  absent  from  the  statute  of  this  State. 

In  the  Michigan  case  it  seems  that  the  defendant  appeared  in 
obedience  to  process.  In  the  case  at  bar  the  defendant  appeared 
and  pleaded  voluntarily,  which,  under  our  statute,  places  him 
in  the  same  position  as  if  he  appeared  by  process.  This  fact 
renders  the  applicability  of  the  Michigan  case  and  its  reasoning 
complete.  Upon  a  confession  of  judgment  in  writing,  in  Michi- 
gan, the  jurisdiction  of  the  court  is  acquired  by  the  written  con- 
fession, as  it  is  in  other  cases  by  process  and  appearance.  But 
in  this  State  jurisdiction  in  a  Justice's  Court  is  obtained  by  the 
voluntary  appearance  of  the  parties  without  summons.  (§  739, 
Code  Civ.  Proc.)  Written  confession  of  judgment  is  not  re- 
quired when  there  is  an  action  and  a  voluntary  appearance.  It 
is  required  to  obtain  jurisdiction  only,  without  action.  (Code 
Civ.  Proc.  §  465,  et  seq.) 

Therefore,  the  Justice's  Court  had  jurisdiction  over  the  defend- 
ant Hunter  when  he  appeared  voluntarily  in  the  action.  That 
court  had  jurisdiction  over  the  person  and  the  subject-matter. 
That  being  true,  may  defendant,  when  he  is  in  court,  confess 
judgment?  It  would  seem  so,  from  the  decisions  from  Michi- 
gan, Pennsylvania,  and  Illinois,  which   I  have  cited. 

It  seems  to  be  conceded  by  respondent  that,  if  the  justice's 
record  had  set  forth  that  the  defendant  "consented  to"  or  "ad- 
mitted" judgment,  it  would  have  been  sufficient.     But  I  cannot 
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discover  anything  magical  in  the  words  "confession  of  judg- 
ment." They  are  used  in  section  465,  et  seq.,  in  defining  bow  a 
judgment  may  be  entered  without  action.  There  is  nothing  in 
that  section  which  declares,  and  there  b  nothing  in  general 
principles  that  indicates,  that  if  a  word,  as  "  confession,'^  in  this 
instance,  is  used  in  one  connection,  to  describe  something  tech- 
nical, when  such  word  leaves  that  particular  company  in  which  . 
it  is  found,  and  goes  out  into  the  world  of  language  again  to  be 
used  by  men,  it  is  to  retain,  for  all  time  and  in  other  places,  the 
technical  signification  that  it  had  in  the  society  where  it  was 
temporarily  doing  service.  Under  the  provisions  of  section 
465,  et  seq.,  the  term  "confession  of  judgment"  means  a  con- 
fession in  writing.  The  statute  so  declares.  But  when  that 
expression  is  found  elsewhere,  and  used  to  describe  something 
else,  I  am  of  opinion  that  it  has  not  been  branded  with  a  mean- 
ing which  it  must  carry  into  all  other  associations  in  which  it 
may  be  found. 

The  word  "confession,"  both  in  its  derivation  and  uses,  is  a 
plain  one.  It  is  an  every-day  sort  of  word,  and  is  well  under- 
stood. The  first  definition  in  the  Century  Dictionary  is :  "  The 
acknowledgment  of  a  fault  or  wrong,  or  of  an  act  or  obligation 
adverse  to  one's  reputation  or  interest." 

To  my  mind,  the  entry  of  the  justice  of  the  peace  makes  it 
entirely  clear  what  the  defendant  did.  He  "acknowledged  an 
obligation  adverse  to  his  interests;"  that  is  to  say,  he  acknowl- 
edged the  indebtedness.  He  confessed  judgment  for  the  amount 
sued  for.  This  is  so  clear  to  my  perceptions  that  I  am  of 
opinion  that  the  justice's  record  sufficiently  shows  a  rendition 
of  a  judgment  against  the  petitioner,  and  that,  therefore,  the 
judgment  of  the  District  Court  upon  the  writ  otoertiorari  should 
be  reversed.  But  my  associates  do  not  agree  with  my  conclu- 
sion, and  hereafter  express  their  views,  upon  which  the  judg- 
ment of  this  court  will  be  rendered. 

Blake,  C:  J. — The  facts  are  stated  in  the  opinion  of  Mr. 
Justice  De  Witt.  The  determination  of  this  appeal  depends 
upon  the  l^al  effect  of  the  following  entry  and  judgment  of 
the  justice  of  the  peace,  Eddy:  "December  11,  1890,  at  two, 
P.  M.|  defendant  appeareif  in  court,  and  confessed  judgment  for 
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the  amount  saed  for^  and  costs  of  suit.  Judgment  is  therefore 
herein  entered  for  the  plaintiffs,  A.  A.  McMillan  and  E.  K. 
Leggatt^  and  against  the  defendant^  John  Hunter^  for  the  sum 
of  two  hundred  and  fifty  dollars,  and  costs."  The  statute 
prescribes  the  duties  of  justices  of  the  peace  respecting  these 
matters:  ''Every  justice  shall  keep  a  book  denominated  a 
'docket/  in  which  he  shall  enter:  ....  Fourth.  The  time 
when  the  parties,  or  either  of  them,  appear,  or  their  non-ap- 
pearance if  default  be  made;  a  minute  of  the  pleadings  and 
motions,  if  in  writing,  referring  to  them,  if  not  in  writing,  a 
concise  statement  of  the  material  parts  of  the  pleadings,  and  of 
all  motions  made  during  the  trial  by  either  party,  and  his 
decisions  thereon.  ....  Ninth.  The  judgment  of  the  court, 
specifying  the  costs  included,  and  the  time  when  rendered. 
....  Twelfih.  A  note  of  any  other  proceedings  taken  in  the 
action  or  proceeding."  (Code  Civ.  Proc.  §  805.)  "Such  en- 
tries in  a  justice's  docket,  or  a  transcript  thereof  certified  to 
by  the  justice  or  his  successor  in  office,  shall  be  primary  evi- 
dence to  prove  the  facts  so  stated  therein."  (Code  Civ.  Proc. 
§  806.)  "When  the  pleadings  are  oral,  the  substance  of  them 
shall  be  entered  by  the  justice  in  his  docket;  when  in  writing, 
they  shall  be  filed  in  his  office,  and  a  reference  to  them  made  in 
his  docket.  Pleadings  shall  not  be  required  to  be  in  any  par- 
ticular form,  but  shall  be  such  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended."  (Code  Civ.  Proc. 
§  770.) 

It  is  the  general  principle  that  the  authority  of  a  justice  of 
the  peace  to  enter  a  judgment  must  affirmatively  appear.  What 
is  the  meaning  of  the  foregoing  term,  "confessed  judgment?" 
The  Code  of  Civil  Procedure  gives  a  satisfactory  definition: 
"Judgment  upon  confession  may  be  entered  up  in  any  Justice's 
Court."  (§  738.)  "A  judgment  by  confession  may  be  entered 
without  action  ....  in  the  manner  prescribed  by  this  chap- 
ter." (§  465.)  "A  statement  in  writing  shall  be  made  and 
signed  by  the  defendant,  and  verified  by  his  oath,  to  the  follow- 
ing effect:  Firstj  it  shall  authorize  the  entry  of  judgment  for  a 
specified  sum."  (§  466.)  "  If  the  defendant,  at  any  time  before 
trial,  offer  in  writing  to  allow  judgment  to  be  taken  against  him 
for  a  specified  sum,  the  plaintiff  may  immediately  have  judg- ' 
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ment  therefor,  with  the  costs  there  accrued ;  but  if  he  do  not 
accept  such  offer  before  the  trial,  aad  fail  to  recover  in  the  ac- 
tion a  sum  larger  than  the  one  mentioned  in  the  offer,  he  shall 
not  recover  any  costs  accruing  after  the  offer  was  made."     (§  797.) 

A  majority  of  the  court  is  of  the  opinion  that  the  words 
"confessed  judgment"  refer  necessarily  to  those  statutory  pro- 
visions which  require  the  action  of  the  defendant  to  be  evi-  ' 
denced  by  a  written  document.  It  is  admitted  that  said  Hunter 
did  not  execute  any  papers  of  this  nature,  and  the  jurisdiction 
of  the  justice  to  enter  the  judgment  is  not  founded  upon  them. 
If  the  entry  in  the  docket  can  be  treated  as  the  record  of  an 
oral  pleading  on  the  part  of  Hunter,  the  language  is  so  ambigu- 
ous and  unintelligible  that  we  are  unable  to  ascertain  what  was 
said  or  done  or  pleaded.  Viewed  from  any  stand-point,  we  are 
not  informed  concerning  the  grounds  upon  which  the  justice, 
Eddy,  exercised  jurisdiction  in  the  manner  complained  of.  It 
is  conceded  that  the  summons  is  fatally  defective,  and  that  the 
service  thereof  did  not  confer  jurisdiction  of  Hunter.  It  is,  if 
possible,  more  essential  in  this  class  of  actions  than  any  other 
that  the  docket  of  the  justice  should  recite  the  facts  on  which 
the  judgment  is  predicated. 

In  Lowe  v.  Alexander,  15  Cal.  296,  Mr.  Justice  Cope  for  the 
court  said :  "  In  respect  to  the  service  of  the  summons,  it  is 
contended  that  the  docket  of  the  justice,  in  which  it  is  recited 
that  the  summons  was  '  returned  duly  served,'  is  conclusive. 
We  do  not  see  upon  what  principle  the  recital  is  entitled  to  any 
weight  whatever.  The  return  of  the  officer  is  as  much  a  part 
of  the  record  as  the  docket  itself;  and  if  such  return  fail  to  show 
a  sufficient  service,  the  recital  in  the  docket,  based  upon  the 
return  alone,  cannot  be  relied  upon  as  giving  validity  and  effect 
to  the  judgment.  Such  recital  amounts  to  nothing  more  than 
the  opinion  of  the  justice  as  to  the  legal  sufficiency  of  the  re- 
turn, it  neither  embraces,  nor  professes  to  embrace,  the  determi- 
nation of  any  question  of  fact."  {Dick  v.  Wilson^  10  Or.  490; 
Scorpion  8.  M.  Oo,  v.  MarsanOj  10  Nev.  370;  Kane  v.  Desmond, 
63  Cal.  464.)  In  the  last  case  the  court  said:  ''There  was  no 
appearance  by  the  defendant;  the  judi^ment  purports  to  have 
been  rendered  by  default;  and  the  mere  recital  in  the  docket, 
viz:   'September  17th.     Return  served  summons' — affords  no 
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proof  of  the  jurisdictional  facts  necessary  to  support  the  judg- 
ment— it  is  of  no  weight  as  proof  of  the  proper  service  of  the 
summons."  It  is  evident  that  the  bare  statement  in  the  docket 
that  Hunter  "confessed  judgment"  is  a  conclusion  of  the  jus- 
tice, and  not  the  assertion  of  a  jurisdictional  or  any  other  fact 
There  is  no  statement  of  the  material  parts  of  the  answer  of 
Hunter,  and  this  conclusion  is  not  the  pleading  which  is  re- 
quired by  the  statute.  The  docket  does  not  disclose  the  pro- 
ceedings that  were  actually  taken  in  the  action  by  Hunter. 
The  lack  of  jurisdiction  in  the  Justice's  Court  appears  upon  the 
face  of  the  record,  and  the  court  below  rightfully  nullified  the 
judgment. 

It  is  ordered  and  adjudged  that  the  judgment  be  afiSrmed. 

JffirmecL 
Harwood,  J.,  concurs. 


MATTOCK,  Respondent,  v.  GOUGHNOUR,  Appellant. 

[Argued  NoTomber  19, 1891.    Decided  December  7, 1891.) 

Hxw  Tbiai<  —  Oanflict  in  evidence, — Where  the  erldenee  in  %  suit  to  reoorer  wigw 
ftt  the  rate  of  thirty  dollwi  %  month  for  twenty  nine  and  one-half  months  for 
earing  for  certain  property  is  conflieting  aa  to  the  existence  of  any  contract  for 
hiring,  and  it  appeared  tiiat  the  defendant  had  no  interest  in  the  property  bo 
eared  for,  nor  had  deriyed  any  benefit  from  each  services,  and  that  plaintiff  had 
not  spoken  to  defendant  daring  that  period  respecting  bis  employment,  the  case 
falls  within  the  exception  to  the  general  rale,  that  the  Terdict  of  a  jury  will 
not  be  disturbed  where  the  evidence  is  conflicting,  in  that  the  inherent  improba- 
bility of  plaintiff's  demand  denies  to  it  all  claim  to  belief,  and  after  yerdiot  for 
plaintiff,  the  denial  of  a  motion  for  a  new  trial  made  upon  the  ground  of  insuf- 
ficiency of  the  evidence  is  error.    {Landtman  v.  Thompeon  9  Mont.  182,  cited. 
Dk  Witt,  J.,  dissenting,  upon  the  ground  that  the  evidence  was  also  conflict- 
ing as  to  whether  defendant  had  any  interest  in  the  property  cared  for,  or  had 
derived  beneflt  from  plaintiff's  services,  and  therefose  the  case  was  not  clearly 
within  the  exception  to  the  rule.) 

Appeal  from  Sixth  Judicial  Distriotf  Park  CourUy. 

Action  to  recover  for  services.  Plaintiff  had  judgment  below. 
Defendant's  motion  for  a  new  trial  was  denied  by  Henry,  J. 

Savage  &  Day^  for  Appellant. 

While  it  is  true  that  the  appellate  court  acts  with  the  greatest 
caution  in  reviewing  the  verdict  of  a  jury  for  insufficiency  of 
the  evidence,  yet  its  power  to  review  and  reverse  that  verdict  is 
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well  settled,  and  one  of  the  safeguards  thrown  around  litigants. 
So  great  is  the  desire  to  refrain  from  interfering  with  the 
province  of  the  jury  that  the  rule  is  now  almost  universal  that 
when  there  is  a  substantial  conflict  in  the  evidence  upon  a 
material  pointy  the  Supreme  Court  will  not  pass  upon  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict.  But  it  is  equally 
well  settled  that  this  rule  does  not  apply  where  the  evidence 
relied  on  to  sustain  the  verdict  is  in  itself  contradictory  or 
improbable. 

In  the  case  of  Branson  v.  CaratherSy  49  Cal.  381,  the  ques- 
tion was  whether  the  plaintiff  was  in  the  employ  of  the  defend- 
ant in  a  certain  capacity  at  a  certain  time.  The  plaintiff 
explicitly  denied  the  employment,  but  the  defendant  contra- 
dicted this  testimony,  and  two  other  persons  testified  to  admis- 
sions of  the  plaintiff  that  he  was  in  the  defendant's  employment 
in  the  capacity  and  at  the  time  in  question,  and  the  plaintiff  in 
the  course  of  his  testimony  contradicted  a  material  fact  which 
he  had  sworn  to  in  his  pleadings.  The  Supreme  Court  reversed 
a  judgment,  based  on  the  verdict  finding  that  there  was  no  such 
employment,  on  the  ground  that  the  plaintiff's  evidence  could 
not  be  relied  on.  For  the  same  reason  the  rule  was  set  aside 
in  the  case  of  Ouerrero  v.  BaJlerinOy  48  Cal.  121;  Franklin  v, 
Borland,  28  Cal.  178,  179;  87  Am.  Deo.  Ill;  Carpentier  v. 
Gardiner,  29  Cal.  164;  Wakh  v.  HUl,  41  Cal.  671.  Even 
when  there  is  no  apparent  conflict  in  the  evidence  upon  a 
material  point  the  verdict  may  be  set  aside,  where  the  presump- 
tion that  the  witness  testifying  upon  the  point  told  the  truth 
is  rebutted  by  the  improbability  of  what  is  testified  to,  or  by 
contradictions  in  the  testimony.  {BUinkman  v.  Vallejo,  15  Cal. 
645;  OooJfe  v.  Forsyih,  30  Cal.  662;  Bemal  v.  Wade,  46  Cal. 
667.  See  on  the  whole  subject,  2  Hayne  on  New  Trial  and 
Appeal,  §  228.) 

Allan  R,  Joy^  for  Respondent. 

The  jury  determined  the  weight  and  credibility  of  all  the 
witnesses  who  testified  in  the  case,  and  they  were  instructed 
that  in  construing  an  alleged  contract  sued  upon,  that  it  was 
their  province  to  ascertain  from  the  evidence  the  real  intention 
of  the  parties  at  the  time  of  the  alleged  making  of  such  con- 
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tract.  (Lyman  v.  Bank  of  United  States,  12  How.  244;  Bonndl 
V.  Chamberlin,  26  Conn.  487 ;  Homer  v.  Hower,  49  Pa.  St.  475 ; 
QmnecHcvi  T.  etc.  Co.  v.  Melendy,  119  Mass.  449.)  There  was 
evidence  of  the  making  of  the  contract  as  sued  upon,  and  the 
jury  determined  that  it  was  of  sufficient  weight  and  credibility 
to  base  a  verdict  upon.  Even  if  there  was  any  conflict  in  the 
evidence,  the  courts  regard  that  as  settled  by  the  verdict  of  the 
jury,  and  though  the  weight  is  against  it,  adopt  that  view  of 
the  evidence  which  agrees  with  the  verdict.  {Frank  v.  Murray, 
7  Mont.  11;  St(yry  v.  Black,  6  Mont.  26;  61  Am.  Rep.  37; 
Beck  V.  Beck,  6  Mont.  285;  Knox  v.  Oerhauser,  3  Mont.  276; 
Davis  V.  Blume,  1  Mont.  463;  Mason  v.  Oermaine,  1  Mont. 
279;  lAncoln  v.  Bodgers,  1  Mont.  217;  Trams  v.  MoCormick, 
1  Mont.  347.) 

Where  there  is  a  conflict  of  testimony  the  court  will  not 
reverse  the  order  denying  a  motion  for  a  new  trial.  {Beck  v. 
Beck,  6  Mont.  286;  Lincoln  v.  Rodgers,  1  Mont.  217;  Toombs 
V.  Hombuekle,  1  Mont.  286;  Mng  v.  TrueU,  1  Mont.  322.) 
Neither  will  the  appellate  court  disturb  the  verdict  on  the 
ground  of  insufficiency  of  evidence  to  justify  the  verdict  or 
other  decision.  {Hunt  v.  Elliott,  77  Cal.  688;  Witter  v. 
Hoover,  24  Neb.  605.)  The  general  rule  is,  that  the  appellate 
court  will  not  disturb  a  judgment,  or  verdict,  or  finding,  or 
order  denying  a  new  trial  or  granting  a  new  trial,  where  there 
is  a  substantial  conflict  in  the  testimony.  The  Supreme  Court 
has  often  held  that  it  would  not  interfere  with  the  verdict  of 
the  jury  on  the  ground  that  such  verdict  is  against  the  weight 
of  evidence.  It  is  almost  impossible  for  an  appellate  court  to 
satisfy  itself  in  a  decision  upon  such  matters,  so  much  depends 
npon  the  manner,  bearing,  character  of  witnesses,  and  the  pe- 
culiar circumstances  whicli  the  transcript  fails  to  preserve,  whioh 
give  weight  and  value  to  testimony.     {KimbaU  v.   Gearharty 

12  Cal.  27;  Johnson  v.  Pendleton,  1  Cal.  133;  Scannell  v. 
StraUe,  9  Cal.  177;  Weddle  v.  Stark,  10  Cal.  301;  Bitter  v. 
Btodi,  12  Cal.  402;  Visher  v.  Webster,  13  Cal.  60;  Brovm 
V.  Smith,  10  Cal.  508;  Lewis  v.  Covillaud,  21  Cal.  178;  Preston 
V.  Keys,  23  Cal.  193;  Lubeck  v.  Bullock,  24  Cal.  338;  Mis  v. 
Jeans,  26  Cal.  275;  Wilcoxson  v.  Burtm,  27  Cal.  232;  87  Am. 
Dec.  66 ;   Wilkinsim  v.  Parrott,  32  Cal.  102 ;  Livermore  v.  Stine, 
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43  Cal.  275;  Price  v.  Sturgia,  44  Cal.  691;  WUherby  v. 
Iliomaa,  55  Cal.  9.)  When  the  evidence  is  conflicting,  it  must 
be  assumed  on  appeal  that  the  evidence  tending  to  support  the 
judgment  is  true.  {California  Bank  v.  Sayre,  85  Cal.  102; 
Harris  v.  Frank,  81  Cal.  280.)  Judge  Shafler  goes  so  far  as 
to  say,  in  32  Cal.:  "  While  we  think  the  verdict  against  the 
weight  of  evidence,  still,  when  tested  by  the  settled  doctrines 
of  this  court,  the  case  is  not  one  that  would  justify  an  assertion 
of  our  own  views  in  opposition  to  the  verdict  of  the  jury  and 
the  ruling  of  the  court  before  which  the  case  was  tried.''  {Kil^ 
V.  Tuhbs,  32  Cal.  339.)  The  Supreme  Court  of  California 
holds,  that  where  evidence  is  contradictory,  that  in  support  of 
the  verdict  must  be  assumed  to  be  true.  {Woody  v.  Bennett^ 
88  Cal.  241.) 

Blake,  C.  J. — The  complaint  contains  two  causes  of  action, 
and  alleges  that  the  plaintiff  performed  work  and  labor  for  the 
defendant  between  October  26, 1888,  and  April  10, 1891,  at  the 
special  instance  and  request  of  defendant,  for  the  sum  of  $30 
per  month,  which  was  the  price  agreed  upon  by  the  parties 
October  26,  1888,  ''so  long  as  plaintiff  should  continue  in 
defendant's  employ;"  that  ''defendant  has  never  been  dis- 
charged from  such  services;"  that  "defendant  has  paid  thereon 
the  sum  of  $171  for  the  first  five  months  and  twenty-one  days, 
and  no  more;  and  that  all  of  said  wages  due,  earned,  and  owing 
to  this  plaintiff  from  the  seventeenth  day  of  April,  1889,  to 
the  eleventh  day  of  April,  1891,  constantly  and  without  any 
loss  of  time,  amounting  to  the  sum  of  $714,  is  now  due  and 
wholly  unpaid  to  this  plaintiff."  The  second  cause  of  action  is 
founded  upon  an  instrument  in  writing,  a  due-bill,  which  is  set 
forth,  and  it  is  alleged  that  the  defendant  is  indebted  to  the 
plaintiff  in  the  further  sum  of  $266  by  reason  thereof.  The 
answer  denies  specifically  the  averments  of  the  complaint  regard- 
ing the  first  cause  of  action,  and  says  that  the  due-bill  has  been 
paid.  The  jury  returned  the  following  verdict :  "  We,  the  jury, 
find  for  the  plaintiff  in  the  sura  of  $714  on  the  first  count,  and 
in  the  sum  of  $11  86-100  on  the  second  count."  Judgment 
was  entered  thereon,  and  the  defendant  moved  for  a  new  trial 
upon  the  ground  that  the  evidence  is  insufficient  to  sustain 
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the  verdict.     The  motion  was  overruled,  and  the  defendant 
appealed. 

The  evidence  will  be  stated  fully.  The  plaintiff  testified : 
"I  know  the  defendant,  Mr.  Goughnour.  On  April  20th, 
Myron  Goughnour  had  some  stock  on  the  island,  and  Mr. 
Groughnour  hired  me  to  go  over  on  the  island  and  take  care  of 
it.  I  was  told  that  the  stock  belonged  to  Myron  Goughnour. 
I  took  care  of  it,  and  hel{)ed  to  brand  the  stock,  and  on  the 
25th  of  October,  1888,  Mr.  Goughnour  settled  up  with  me. 
There  was  about  fifty  head  of  stock,  and  it  was  sold  as  soon  as 
possible,  as  Myron  was  going  to  move  off  the  island,  and  wanted 
to  go  away.  The  stock  was  sold  in  October,  and  Myron  moved 
off,  and  1  moved  where  Myron  was  living.  On  the  day  of  our 
settlement  I  asked  Mr.  Goughnour  if  I  could  go  over  on  the 
island  and  work  for  him.  He  said,  ^Yes,  you  may  go  over 
there  and  take  care  of  what  is  left  there,'  and  he  would  pay  me 
$30  a  month.  I  saw  Mr.  Goughnour  frequently  after  that,  but 
had  no  conversation  with  him,  except  to  pass  the  time  of  day, 
only  when  I  went  to  him  for  $10,  or  something  of  the  kind.  I 
was  to  get  $30  a  month.  I  commenced  work  under  the  new 
contract  on  the  26th  of  October,  1888,  after  I  was  discharged, 
and  have  been  down  there  continuously.  Mr.  Goughnour  told 
me  that  he  was  going  to  sell  the  island  soon.  I  worked  for  the 
defendant  twenty-nine  and  one-half  months.  It  amounted  to 
$700  and  something.  My  services  on  the  island  were  worth 
$30  a  month.  Mr.  Goughnour  still  owes  me  $980,  of  which 
$700  and  something  is  for  wages."  Upon  cross-examination 
the  plaintiff  testified:  "Mr.  Goughnour  hired  me  to  work  on 
the  island,  and  I  went  over  there  and  took  care  of  about  fifty 
head  of  stock  that  Myron  Goughnour  had  there.  The  first  time 
was  in  April,  1888,  and  I  remained  until  the  25th  of  October. 
I  was  getting  $30  a  month,  and  was  looking  after  the  stock 
Myron  had  there.  After  the  stock  was  sold,  and  we  had  a  set- 
tlement, I  was  looking  after  the  island  and  the  things  left  there 
— some  farming  implements,  rake,  plow,  and  other  machinery. 
The  things  are  there  now.  I  had  a  pony  on  the  island.  Mr. 
Goughnour  hired  me  to  go  there  on  the  25th  of  October.  I 
asked  him  if  I  could  go  and  work  for  him  on  the  island.  He 
said,  *  Yes,  you  can  go  over  there;  but  I  have  not  much  for  you 
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to  do.  You  can  go  over  there  and  take  care  of  what  is  left 
there,  and  Myron  Goughnour  &  Co,  will  pay  you  for  any  extra 
work  you  do.'  Mr.  Groughuour  said  if  any  one  put  up  a  shack 
over  there  to  notify  him  at  once.  My  services  were  worth  $30 
a  month.  I  was  taking  care  of  everything  that  was  left  there^ 
and  I  was  boarding  myself.  It  was  a  lonesome  place  to  be, 
and  worth  $30  or  nothing.  Mr.  Goughnour  owes  me  since  the 
25th  of  October,  1888,  $700  and  something.  I  made  a  demand 
for  it  in  January  of  this  year.  I  remained  there  from  the  25th 
of  October,  1888,  to  January,  1891,  without  demanding  pay 
for  my  services.  I  bought  some  hay  from  Mr.  Goughnour,  and 
he  bought  four  or  four  and  a  half  tons  of  hay  from  me.''  He 
testified  on  redirect  examination :  '^I  sold  Mr.  Gt)ughnour  $84 
worth  of  hay." 

L.  S.  Owen  was  called  by  the  plaintiff,  and  testified:  "In 
January,  1890,  I  was  in  Mr.  Goughnour's  office,  and  he  was 
going  to  get  some  one  to  take  care  of  the  teams  on  the  island, 
and  he  told  me  that  I  could  go  and  take  care  of  them,  but  that 
I  would  have  to  move  in  the  house  with  the  man.  I  was  not 
acquainted  with  Mr.  Mattock  at  the  time,  and  I  asked  if  I  oould 
not  go  in  the  old  house  down  by  the  stable.  Mr.  Groughnour 
said :  'Yes,  that's  all  right,  and  will  satisfy  me  all  around.'  I 
said  it  might  not  satisfy  the  man  living  there,  and  he  said  it 
would  have  to  satisfy  him,  as  he  (Mr.  Mattock)  was  working 
for  him  (Mr.  Goughnour),  the  same  as  I  would  be.  I  think 
Mr.  Mattock  has  been  living  there  ever  since.  I  have  seen  him 
three  or  four  times  on  the  island.  He  is  still  on  the  island." 
Upon  cross-examination  the  witness  testified:  "I  went  and  re- 
mained on  the  island,  taking  care  of  the  teams.  Mr.  Mattock 
was  doing  nothing  particularly.  This  was  in  the  winter,  and 
he  was  looking  after  the  things  that  were  left  there."  The 
plaintiff  then  rested  the  case. 

The  defendant  testified :  "I  wish  the  jury  to  understand  that 
I  had  never  any  interest  individually  in  this  island  or  the  prop- 
erty there.  In  the  spring  of  1888  I  took  charge  of  the  afiairs 
of  Myron  Goughnour,  as  trustee.  The  horses  and  cattle  were 
held 'distinct.  I  took  possession  of  them,  and  had  Mr.  Mattock 
to  take  care  of  them.  Myron  was  going  to  move  away.  He 
was  never  in  my  employ  aft;er  October  25, 1888.    On  the  26th 
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of  October  I  perfected  a  sale  of  the  cattle  of  Myron  Goughnour 
&  Co.  Mattock  came  in,  and  we  had  a  final  settlement  of  the 
whole  affair  that  day,  and  the  due-bill  sued  on  includes  my  in- 
dividual account,  and  the  whole  business  was  settled  up,  and 
Mattock  went  away.  The  next  day  he  came  to  my  office,  and 
asked  me  if  he  might  return  to  the  island  and  work  for  me.  I 
said  simply  this :  ^  I  have  no  further  use  for  you ;  nothing  for 
you  to  do  particularly ;  but  you  can  return  to  the  island  and 
take  care  of  what  there  is  there.'  As  regards  the  wages,  I  told 
him  that  I  thought  Goughnour  &  Co.  would  probably  pay  him 
for  what  his  time  was  worth.     I  never  hired  Mr.  Mattock  in 

the  spring  of  1888.     He  did  no  work  for  me  in  1888 

There  was  nothing  on  the  island  after  the  25th  of  October, 
1888,  belonging  to  me.  I  know  Mr.  Owen,  who  testified  in 
the  caae.  I  made  no  statement  to  him  that  Mr.  Mattock  was 
in  my  employ.''  Upon  cross-examination  the  defendant  testi- 
fied :  "  I  had  no  control  over  the  things  that  were  on  the  island 
after  the  25th  of  October.  I  do  not  know  that  I  was  ever  dis- 
missed as  a  trustee  of  Myron  Goughnour  &  Co.  No  person 
was  ever  appointed  to  succeed  me.  I  sent  some  teams  over 
there,  and  offered  to  sell  the  island,  but  simply  offered  it  for 
other  parties.  I  had  authority  to  sell  for  somebody  else.  I 
took  charge  of  the  business  of  Myron  Goughnour  &  Co.  in 
May,  1888.  The  island  was  a  part  of  the  assets.  I  have 
no  machinery  over  there.  The  property  belonged  to  Myron 
Goughnour  &  Co.  I  had  no  charge  of  the  machinery.  My 
administration  ceased  when  I  settled  up  the  affairs  as  trustee, 
and  I  never  had  any  more  management  of  this  business  after 
that.  I  sold  all  the  property  of  thfe  company  that  was  salable. 
I  never  saw  the  mowing-machine."  The  defendant  then  rested. 
The  plaintiff  was  recalled,  and  testified :  "  The  firm  of  Myron 
Goughnour  &  Co.  was  composed  of  Myron  Goughnour,  A.  L. 
Love,  and  Mr.  Mund.  Myron  was  superintendent.  I  went 
over  on  the  island  the  same  day  we  had  our  settlement.  In 
the  evening,  after  we  settled  our  account,  I  asked  him  if  I 
could  not  move  in  the  old  house,  on  account  of  feeding  hay, 
and  he  said,  'Yes.'  I  went  up  and  got  my  key  and  wagon 
blankets,  and  was  staying  there  under  the  same  contract  The 
only  conversation  had  with  Mr.  Goughnour  about  work  was 
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with  Mr.  Goughnoar  on  October  25,  1888/'  Upon  cross* 
examination  the  plaintiff  testified,  ^^I  had  some  ponies  ontthe 
island/' 

We  have  recited  all  the  evidence  relating  to  the  motion  for  a 
new  trial  which  appears  in  the  transcript  When4ihe  record  is 
examined,  it  will  be  seen  by  the  testimony  of  the  plaintiff  that 
he  was  employed  in  October,  1888,  to  perform  labor  at  a  stipu- 
lated sum  per  month ;  and  the  testimony  of  Owen,  with  relation 
to  the  admission  of  Goughnour  that  Mattock  was  working  for 
him  (the  defendant),  is  contradicted.  The  attention  of  the 
court  below  seems  to  have  been  restricted  to  these  issues  in  the 
consideration  of  the  motion  for  a  new  trial,  and  the  verdict  was 
not  disturbed  because  there  is  a  substantial  conflict  in  the  evi* 
denoe.  But  we  are  of  the  opinion  that  the  case  at  bar  comes 
clearly  within  an  exception  to  this  general  rule.  There  is  testi- 
mony of  other  matters,  which  was  not  controverted  by  the 
plaintiff,  after  he  was  recalled,  and  is  relevant,  and  shows 
that  the  cause  stands  upon  an  improbability. 

The  island  and  certain  personal  property  were  assets  of  the 
firm  of  Myron  Goughnour  &  Co.,  and  the  defendant  acted  as 
a  trustee  in  the  settlement  of  its  affairs,  and  had  no  personal 
interest  in  the  business.  The  plaintiff  knew  these  &cts,  and 
was  employed  from  April  20, 1888,  to  October  25, 1888,  by  the 
defendant  in  his  fiduciary  capacity.  The  plaintiff  was  paid  in 
full,  and  the  matters  of  the  firm  were  closed  prior  to  the  mak- 
ing of  the  contract  which  is  set  forth  in  the  complaint.  During 
the  period  which  is  covered  by  the  alleged  employment  of  the 
plaintiff,  the  defendant  was  not  interested  as  an  individual  or 
trustee  in  the  island,  or  any  property  thereon.  There  was  no 
way  in  which  the  services  of  Mattock  could  be  of  any  benefit 
to  the  defendant.  Would  any  person,  under  these  conditions, 
agree  to  pay  another  wages  at  the  rate  of  $30  per  month  ? 

During  the  time  which  is  specified  in  the  complaint — twenty 
nine  and  one-half  months — the  plaintiff  did  not  speak  to  the 
defendant  respecting  this  labor.  He  testified:  "1  saw  Mr. 
Goughnour  frequently  after  that,  but  had  no  conversation  with 
him  except  to  pass  the  time  of  day,  only  when  I  went  to  him 
for  $10,  or  something  of  the  kind.*'  The  parties  acted  like 
strangers,  and  this  conduct,  under  the  circumstances  which 
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have  been  narrated  by  the  plaintiff,  is  contrary  to  the  experi- 
ence of  men.  It  is  always  necessary  and  proper  that  directions 
concerning  the  character  of  the  labor  be  given  by  the  employer, 
and  that  the  servant  should  make  reports  from  time  to  time 
touching  his  duties.  Yet  such  subjects  of  business  of  vital  im- 
portance were  never  topics  of  conversation,  inquiry,  or  consulta- 
tion, and  a  large  indebtedness  was  incurred  before  a  demand  for 
its  payment  was  made.  The  plaintiff  does  not  testify  that  any 
amount  was  ever  paid  by  the  defendant  by  reason  of  his  serv- 
ices, although  the  complaint  alleges  that  a  payment  of  $171  has 
been  made  therefor.  The  jury  found  that  the  sum  of  $11.86 
was  due  on  account  of  the  written  obligation  for  $266,  which 
was  in  effect  a  finding  that  the  sum  of  $254.14  had  been  paid 
thereon. 

The  defendant  never  recognized  by  any  act  the  contract  which 
is  sought  to  be  enforced  in  this  action.  The  fact  that  he  had 
nothing  for  the  plaintiff  to  do,  when  considered  with  all  the 
evidence,  is  sufficient  to  justify  the  court  in  holding  that  this 
claim  is  unreasonable  and  improbable.  The  doctrine  which  is 
applicable  has  been  laid  down  in  Blanhman  v.  Vallejo,  15  Cal. 
638,  in  which  it  is  said:  "A  court  may  reject  the  most  positive 
testimony,  though  the  witness  be  not  discredited  by  direct  testi- 
mony impeaching  him  or  contradicting  his  statements.  The 
inherent  improbability  of  a  statement  may  deny  to  it  all  claims 
to  belief."  (See  Hayne  on  New  Trial  and  Appeal,  §  288,  and 
cases  cited ;  Orook  v.  Forsyth,  30  Cal.  662 ;  Guerrero  v.  Bal- 
lerino,  48  Cal.  118;  Branson  v.  CariUhers,  54  Cal.  374;  Mogk  v. 
Peterson,  75  Cal.  496 ;  Baker  v.  Fireman's  Fund  Ins.  Co.  79  Cal. 
34;  McLennan  v.  Bank  of  California,  87  Cal.  569;  Landsman 
V.  Thompson,  9  Mont.  182.)  We  are  convinced  that  the  court 
abused  its  discretion  in  overruling  the  motion  for  a  new  trial. 

It  is  ordered  and  adjudged  that  the  judgment  be  reversed, 

and  that  the  order  appealed  from  be  set  aside,  and  that  the 

cause  be  remanded  for  a  new  trial, 

Beversed. 
Habwoob,  J.,  concurs, 

De  Witt,  J.  {dissenting). — The  title-head  of  section  288  of 
Mr.  Hayne's  able  work  on  New  Trial  and  Appeal  is:  "Where 
there  is  a  substantial  conflict  in  the  evidence  the  Supreme  Court 

Vol.  XI.— 18. 


i 


274  Mattock  v.  Goughnour.      [Dec.  T.,  1891 

will  not  disturb  the  decision  of  the  court  below/*  And  such 
has  been  the  doctrine  of  this  court  since  early  in  its  organiza- 
tion. {Lincoln  v.  JRodgerSy  1  Mont.  217;  Travis  v.  JfcCbrmicib, 
1  Mont.  347 ;  Davis  v.  Blume,  1  Mont.  463 ;  Toombs  v.  Horn" 
bucUe,  1  Mont.  286 ;  Ming  v.  TrueU,  1  Mont.  322 ;  Kinna  v. 
Horn,  1  Mont.  597 ;  Orr  v.  Haskelly  2  Mont.  225 ;  Knox  v. 
Oerhaiiser,  3  Mont  267 ;  Story  v.  Black,  5  Mont.  26 ;  51  Am. 
Eep.  37;  Beck  v.  Beck,  6  Mont.  285;  FranJc  v.  Murray,  7 
Mont.  11;  Chauvin  v.  Valiton,  7  Mont.  581;  Kilby  v.  Baker,  9 
Mont.  398;  Landsman  v.  Thompson,  9  Mont.  182;  O^nmny- 
Aawi  V.  Quirk,  10  Mont.  462.) 

The  author  above  quoted,  after  stating  the  rule,  and  com- 
menting upon  the  California  cases,  goes  on  to  remark :  "  That 
the  reason  of  the  rule  is  as  stated  by  the  learned  justices  above 
quoted  admits  of  little  doubt;  and  it  is  easily  seen  that  this 
reason  does  not  require  the  court  to  respect  a  verdict  or  decision 
in  support  of  which  the  testimony,  though  direct  and  positive, 
is  grossly  improbable,  or  open  to  the  gravest  suspicion  on  other 
grounds.  Such  considerations  may  outweigh  the  advantage 
which  the  jury  had  of  seeing  the  witnesses  and  observing  the 
manner  of  their  testifying But,  whatever  may  be  its  pre- 
cise application  and  limitation,  the  rule  itself  is,  as  above  stated, 

as  well  settled  as  anything  can  be As  above  stated, 

where  there  is  no  substantial  conflict  in  the  testimony  upon  any 
material  point,  and  the  verdict  or  finding  is  against  the  evidence 
upon  such  point,  it  will  be  set  aside  by  the  Supreme  Court. 
This  is  upon  the  presumption  that  the  witness  told  the  truth. 
But  this  presumption  may  be  rebutted  by  the  improbability  of 
what  is  testified  to,  or  by  contradictions  in  the  testimony.  This 
was  clearly  stated  by  Baldwin,  J.,  in  Blankman  v.  Valtgo,  15 
Cal.  645,"  cited  in  the  opinion  of  the  majority  of  the  court  in 
this  case,  and  also  in  Landsman  v.  Uiompson,  9  Mont.  182. 
The  California  court  said :  "  We  do  not  understand  that  the 
credulity  of  the  court  must  necessarily  correspond  with  the 
vigor  and  positiveness  with  which  a  witness  swears.  A  court 
may  reject  the  most  positive  testimony,  though  the  witness  be 
not  discredited  by  direct  testimony  impeaching  him  or  contra- 
dicting his  statements.  The  inherent  improbability  of  a  state- 
ment may  deny  to  it  all  claims  to  credibility." 
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The  appellant,  in  the  case  at  bar,  seeks  to  apply  the  principle 
last  referred  to.  He  subscribes  to  the  general  rule  stated  hy 
Mr.  Hayne  from  the  authorities,  but  argues  that  the  improba- 
bility of  plaintiff's  statements,  and  the  contradictions  therein, 
are  so  great  that  they  destroy  the  whole  force  of  his  testimony, 
and  rob  it  of  all  weight. 

The  opinion  of  the  majority  of  the  court  recites  the  evidence 
in  full,  so  far  as  it  appears  in  the  record,  and  holds  that  this 
case  falls  within  the  exception  to  the  rulc^  above  stated.  But 
is  the  testimony  of  plaintiff  "grossly  improbable?"  Is  it 
"open  to  the  gravest  suspicions?''  Is  there  "no  substantial 
conflict  in  the  testimony  on  the  material  points?"  I  shall 
examine  the  evidence  somewhat  in  detail,  in  order  to  satisfy 
my  mind  upon  this  point. 

Were  plaintiff's  statements  inconsistent  and  contradictory  to 
such  an  extent  that  they  must  be  disregarded?  First,  he  t^ti- 
fied  directly  as  to  the  employment  by  defendant,  the  promise  to 
pay,  and  the  rendition  of  the  services.  Again,  on  cross-exami- 
nation, he  says  that  Goughnour  told  him  that  he  had  not  much 
for  him  to  do,  and  that  Myron  Goughnour  &  Co.  (a  concern, 
as  we  understand  the  record,  separate  from  defendant)  would 
pay  him  for  any  extra  work  he  did.  Appellant  contends  that 
this  is  a  contradiction  which  destroys  the  credit  of  plaintiff's 
testimony.  For  all  that  appears,  it  may  well  be  that  taking 
care  of  the  personal  property  on  the  island,  and  the  island  itself, 
and  watching  to  see  whether  any  one  trespassed  upon  the  island, 
was  not  "much  to  do,"  but  defendant  was  the  person  to  deter- 
mine whether  he  needed  such  services,  and,  if  he  desired  them 
performed,  they  may,  for  all  that  appears,  have  been  very 
important  and  valuable  to  him,  although  they  did  not  require 
much  time  for  their  performance.  It  cannot  be  held  that  the 
value  of  any  service  depends  wholly  upon  the  time  required  for 
its  rendition.  That  defendant  should  bargain  for  a  certain 
service,  requiring,  perhaps,  but  little  time,  and  then  be  willing 
that  his  employee  should  do  extra  work  for  some  one  else,  pro- 
viding that  it  did  not  interfere  with  the  labor  he  was  to  render 
his  regular  emplpyer,  does  not  occur  to  me  as  such  an  unusual 
and  peculiar  condition  that  the  statement  of  its  existence  should 
brand  the  testimony  of  the  witness  with  contradiction  and 
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inoonsisteucy,  so  that  we  should  conclude  that  the  District 
Court  had  abused  its  discretion  in  refusing  the  new  trial. 

Again^  is  the  inherent  improbability  of  plaintiff's  testimony 
80  great  as  to  tax  credulity?  This  inquiry  may  be  answered 
upon  the  same  considerations  as  advanced  in  the  last  paragraph. 
The  plaintiff  was  the  custodian  of  personal  property  on  the 
island,  and  a  watchman  upon  the  island^  not  only  of  the  per- 
sonal property,  but  of  the  island  as  well.  He  was  instructed 
to  inform  his  employer  if  any  one  put  up  a  shack  on  the  island. 
It  does  not  appear  that  the  value  of  the  personal  property  was 
trifling,  or  that  it  was  a  matter  of  small  moment  to  the  defend*^ 
ant  if  some  one  came  upon  the  island,  and  seemed  to  initiate 
the  appearance  of  taking  possession  of  the  ground.  It  can 
readily  be  conceived  that  such  a  matter  was  of  the  highest 
importance  to  defendant.  It  does  not  appear  that  it  was  not. 
It  does  not  appear  that  it  was  so  insignificant  that  it  must  be 
concluded  that  it  was  inherently  improbable  that  defendant 
would  employ  a  man  at  $30  per  month  for  the  service  described. 

Now,  wherein  is  the  "gross  improbability"  of  plaintiff's  posi- 
tion?   Wherein  is  "it  open  to  the  gravest  suspicion?" 

It  is  said  that  the  testimony  of  plaintiff  that  he  was  employed, 
and  that  the  testimony  of  Owen  as  to  Goughnour's  admission 
that  plaintiff  was  employed  by  him,  are  contradicted  by  the 
defendant.  That  is  true,  but  plaintiff  and  Owen  are  not  im- 
peached. Their  testimony,  for  all  that  appears,  is  as  good  as 
Goughnour's.  There  is  here  certainly  a  conflict  of  evidence, 
and  with  a  preponderance,  at  least  in  number  of  unimpeached 
witnesses,  in  favor  of  plaintiff  and  the  verdict. 

Again,  it  is  said  that  plaintiff  knew  that  the  island  and  the 
personal  property  were  the  assets  of  the  firm  of  Myron  Grough- 
nour  &  Co.,  and  that  defendant  had  no  personal  interest  in  the 
business.  Plaintiff  says  that  the  cattle,  which  he  had  taken  care 
of  before  his  employment  under  the  alleged  contract  in  contro- 
versy, belonged  to  Myron  Goughnour  &  Co.  Defendant  says 
that  this  was  the  fact,  but  defendant  does  not  say  that  he  told 
the  plaintiff  so,  or  that  plaintiff  knew  it.  Therefore,  it  does  not 
appear,  as  far  as  I  am  able  to  discover,  that  plaintiff  knew  that 
defendant  had  no  interest,  personal  or  as  a  trustee,  in  the  island, 
or  the  personal  property  thereon,  subsequent  to  October  25, 1888, 
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And  it  is  far  from  being  admitted  by  the  evidence  that  defend- 
ant had  no  such  interest  Whether  he  did  or  not  was  a  disputed 
question  of  fact,  according  to  the  evidence,  and  it  was  disputed 
in  this  manner :  Defendant,  on  his  part,  testified  directly  that 
he  had  no  such  interest.  I  am  of  opinion  that,  if  a  man  em- 
ploys another  at  $30  per  month  to  take  care  of  a  rake,  plow, 
and  machinery,  and  to  watch  an  island,  and  to  give  information 
if  any  one  starts  a  building  on  the  island,  such  acts  are  evidence 
that  such  employer  has  an  interest  in  such  property ;  and  in 
this  case  those  acts  were  testified  to  by  plaintiff.  It  is  contrary 
to  my  observation  of  humanity  that  a  man  will  spend  his 
money  for  an  object  in  which  he  has  no  interest.  I  speak  of 
this  evidence  at  this  point  only  as  evidence  that  defendant  did 
have  an  interest  in  the  personal  property  and  the  island.  It 
has  been  assumed  that  there  was  no  evidence  of  such  interest. 
Therefore,  it  is  not  an  uncontroverted  fact  in  the  case,  as  I  am 
enabled  to  view  it,  that  defendant  had  no  interest  in  the  prop- 
erty. It  comes  to  this:  Defendant  testified  that  he  had  no 
interest.  Plaintiff  testified  to  facts  which,  in  the  ordinary 
course  of  human  nature,  were  evidence  that  he  had  an  interest. 
Proof  of  acts  is  stronger  than  asseveration.  That  is  what  this 
conflict  was.  If  defendant  says  one  thing,  and  his  acts  are 
shown  which  prove  another,  his  conduct  is  more  convincing 
than  his  words.  Of  course,  he  denies  this  alleged  conduct  on 
his  part.  But  that  simply  brings  us  back  to  a  conflict  in  the 
evidence,  a  conflict  between  unimpeached  witnesses,  a  conflict 
which  the  jury  resolved  in  favor  of  plaintiff. 

On  the  ground  that  it  is  admitted  that  defendant  had  no 
interest  in  the  personal  property  and  the  island,  the  majority 
of  the  court  concludes  that  there  was  no  way  in  which  plaint- 
iff's services  could  be  of  any  benefit  to  defendant,  and  that, 
under  those  circumstances,  no  one  would  agree  to  pay  another 
$30  per  month;  and  that,  therefore,  plaintiff's  contention  is 
improbable  and  unreasonable.  But,  as  I  have  above  observed, 
it  is  not  admitted  that  defendant  had  no  interest.  It  is  dis- 
puted, and  the  ground  upon  which  the  majority  base  their  con- 
clusion I  cannot  discover  to  exist. 

Again,  the  improbability  of  plaintiff's  claim  is  found  by  the 
majority  of  the  court  in  the  fact,  as  stated,  that  during  the  em- 
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ployment  plaintiff  did  not  speak  to  defendant  respecting  the 
labor,  and  that  their  conduct  is  contrary  to  the  experience  of 
men ;  that  it  is  necessary  and  proper  that  directions  concerning 
the  labor  should  be  given  by  the  employer,  and  that  the  servant 
should  report  from  time  to  time  touching  his  duties;  and  that 
such  business  of  vital  importance  was  never  a  topic  of  conver- 
sation, inquiry,  or  consultation  between  the  parties.  In  these 
&ct8  is  found  the  inherent  improbability  of  plaintiff's  claim. 
Let  us  see.  What  was  plaintiff  to  do?  To  take  care  of  some 
inanimate  personal  property,  an  island  in  the  river,  and  to  report 
if  any  one  commenced  building  on  the  island.  What  was  there 
for  the  employer  to  give  directions  about?  What  was  there  for 
the  employee  to  report?  What  were  the  vital  matters  demand- 
ing consultation?  It  is  not  as  if  there  were  varying  duties  for 
the  servant.  It  is  not  as  if  the  property  were  live  stock,  as  to 
which  the  owner  would  desire  to  give  orders,  and  receive  reports 
as  to  their  care,  their  increase,  or  their  death  or  straying  away, 
or  their  branding  at  the  proper  season.  When  the  employer 
once  gave  his  directions  to  take  care  of  the  machiuery  and  the 
island,  and  to  advise  him  if  any  one  put  a  shack  thereon,  there 
was  nothing  more  to  be  said  by  him,  or  reported  by  the  em- 
ployee, as  long  as  the  personal  property  remained  uninjured,  the 
island  stayed  in  the  river,  and  no  one  trespassed  thereon.  And, 
for  all  that  appears,  affairs  remained  in  this  condition.  I  can 
discover  in  these  facts  no  ''gross  improbability,''  nothing  that 
taxes  my  credulity,  that  I  should  set  aside  a  verdict  of  a  jury, 
on  an  appeal  from  an  order  declining  to  disturb  it. 

Again,  the  unreasonableness  and  improbability  of  plaintiff's 
claim  is  found  in  the  fact,  as  the  majority  of  the  court  view  the 
case,  that  defendant  never  recognized  by  any  act  the  contract 
under  which  plaintiff  claims;  that  he  never  paid  anything  on 
it;  and,  although  the  complaint  alleges  a  payment  of  $171  on 
the  contract,  the  plaintiff  did  not  testify  that  the  defendant  had 
paid  him  any  amount  on  the  contract. 

The  record  docs  not  purport  to  contain  all  the  evidence  pro- 
duced on  the  trial,  and  it  therefore  does  not  appear  that  plaint- 
iff did  not  testify  to  this  allegation  in  the  complaint* 

The  complaint  contains  two  counts.  The  first  is  for  29|^ 
mouths'  labor  at  $30  per  month,  amounting  to  $885.     Partial 


11  Mont.]  Mattock  v.  Goughnoub.  279 

payment  is  alleged  of  $171.  The  balance  claimed  as  due  is 
$714,  which  is  the  gross  amount,  less  the  payment.  The 
second  count  is  upon  a  due-bill  for  $266. 

The  jury  found  that  there  was  due  on  the  due-bill  $11.86, 
which  the  majority  opinion  observes  is  a  finding  that  $254.14 
had  been  paid  thereon. 

The  jury  did  not  find  a  lump  verdict  as  to  the  two  counts. 
Here  are  their  words:  "We,  the  jury,  find  for  the  plaintiff  in 
the  sum  of  $714  on  the  first  count,  and  in  the  sum  of  $11.86 
on  the  second  count.'' 

What  did  that  verdict  mean  as  to  the  first  count?  Adopting 
the  reasoning  of  the  majority  opinion  as  applied  to  the  verdict 
on  the  second  count,  then,  as  to  the  first  count,  when  the  jury 
found  an  amount — $714 — equal  to  the  total  claimed  by  plaint- 
iff, less  the  credits  admitted  and  alleged  by  him,  it  was  a  finding 
that  the  credits  existed,  or,  in  other  words,  that  the  payments 
had  been  made ;  and,  if  such  payments  had  been  made  on  ac- 
count of  the  contract,  it  was  very  substantial  evidence  in  sup- 
port of  the  verdict  But  I  do  not  adopt  that  reasoning  or 
propose  that  argument.  I  only  suggest  it  as  being  on  the  same 
lines  as  that  of  the  majority  opinion,  by  which  that  opinion  con- 
cludes, from  the  verdict,  that  whatever  payments  were  made 
were  made  on  the  due-bill  and  not  on  the  contract.  There  is 
as  much  in  the  record  to  satisfy  one  that  the  jury  found  by 
their  verdict  that  defendant  had  made  payments  on  the^con- 
tract,  as  that  he  had  made  them  on  the  due-bill,  and  the  one 
conclusion  may  be  as  legitimately  drawn  as  the  other. 

But  for  what  does  this  count,  in  any  event?  Admit,  for  the 
purposes  of  the  decision,  that  it  does  not  appear  that  any  pay- 
ments were  made  by  defendant  on  the  contract.  Must  we  find 
that  the  existence  of  a  contract  of  employment  is  improbable 
and  unreasonable  because  the  employee  has  not  been  paid  any- 
thing on  account  of  his  labor?  If  that  be  good,  it  snggests  a 
very  simple  defense  to  actions.  But,  of  course,  one  can  con- 
ceive of  circumstances  where,  if  no  payments  had  been  made  an 
employee  for  a  long  period  like  twenty-nine  and  one-half  months, 
a  presumption  might  be  suggested  that  he  was  not  employed. 
But  such  circumstances  are  not  here  found.  The  plaintiff  seems 
to  have  been  a  man  of  simple  tastes  and  wants.    He  was  living 
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alone,  most  of  the  time,  on  an  island,  away  from  the  allarements 
and  expenses  of  a  city.  He  had  shelter,  bed,  and  a  pony.  He 
boarded  himself.  His  expenses  were  manifestly  nominal.  He 
went  to  Groughnour  for  f  10  when  he  needed  it  For  all  that 
appears,  Goughnour  was  solvent,  and  able  to  pay.  Nothing 
appears  but  that  Goughnour  was  a  safe  custodian  of  plaintiff's 
balance  of  wages,  until  such  time  as  plaintiff  needed  them.  As 
long  as  plaintiff's  present  wants  were  supplied,  as  it  appears 
that  they  were,  was  it  a  strange  thing  that  he  should  leave  his 
wages  to  accumulate  with  his  employer^  Is  that  contrary  to 
the  experience  of  men?  Is  it  such  an  improbable,  unreason- 
able, incredible  state  of  affairs  that  this  court  must  say  that  this 
cannot,  in  the  nature  of  things,  be  true?  I  think  not.  The 
conditions  seem  to  me  quite  natural. 

I  think  that  there  can  be  no  difference  of  opinion  between 
the  majority  of  the  court  and  myself  as  to  the  rule,  upon  a 
review  of  a  verdict  claimed  to  be  unsupported  by  the  evidence, 
and  as  to  the  exception  to  the  rule  the  doctrine  is  too  well  estab- 
lished. The  only  difficulty  is  that  we  cannot  agree  upon  the 
application  of  the  facts  in  this  case.  An  analysis  of  them  satis- 
fies me  that  the  case  does  not  fall  within  the  exception.  I  find 
a  substantial  conflict  in  the  evidence  between  unimpeached  wit- 
nesses. When  I  look  for  any  ^^ gross  improbability"  in  plaint- 
iff's claim  or  testimony,  I  fail  to  find  it.  It  is  not,  to  my  mind, 
"  op^n  to  the  gravest  suspicion."  The  construction  of  the  facts 
by  the  majority  of  the  court  seems  to  me  to  tread  too  closely 
upon  the  province  of  the  jury,  and  to  trench  upon  the  doctrine 
of  the  heretofore  adjudicated  cases  in  this  court. 

I  am  of  opinion  that  the  order  denying  the  motion  for  a  new 
trial  should  be  affirmed. 
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PELTON,  Respondent,  v.  MINAH    CONSOLIDATED 
MINING  COMPANY,  Appellant. 

[Argued  November  24, 1891.    Decided  December  7»  1891.] 

lk>NTRACT8~  Oonatruciion — LeoM  —  Mechanic? b  lien.  —  A  contract  between  the  pro- 
prietor of  a  mine  and  a  third  person,  which  proyides  that  the  latter  is  to  make 
<certain  developments,  the  nature  of  which  are  8i)eoifioally  set  forth,  using  the 
proprietor's  machinery  and  timber,  and  may  then  mine  so  much  of  the  ore  as 
he  may  desire,  in  a  designated  manner,  and  to  receive  as  full  compensation  for 
«uch  developments  a  certain  percentage  of  the  net  returns  of  the  ore,  and 
which  also  provides  that  a  fulure  to  keep  said  mine  in  active  operation  for  a 
space  of  five  days  in  any  one  month  shall  operate  as  an  abandonment  of  the 
contract  at  the  option  of  the  proprietor,  and  that  all  liabilities  incurred  in  any 
one  month  shall  be  discharged  before  the  15th  of  the  ensuing  month,  the  contract 
being  limited  to  a  year,  is  a  lease,  and  being  such,  no  lien  is  created  against  the 
mine  in  favor  of  one  who  labors  for  the  lessee,  as  under  the  provisions  of  the 
mechanic's  lien  law  the  interests  of  proprietors  in  leased  premises  cannot  be 
•charged  with  liens  for  labor  performed  for  the  benefit  of  lessees. 

Appeal  from  Fifth  Judicial  District,  Jefferson  OouvJty. 

Action  to  foreclose  a  mechanic's  lien.  The  cause  was  tried 
before  Galbbaith,  J.    Plaintiff  had  judgment  below. 

Th/omas  Joyes,  for  Appellant. 

Walsh  &  Newman,  for  Respondent. 

Habwood,  J. — This  action  was  brought  to  obtain  judgment 
against  the  Minah  Consolidated  Mining  Company  for  the  sum 
of  $33.35  for  labor  alleged  to  have  been  performed  upon  its 
Evening  Star  Mining  Claim  by  respondent,  and  to  foreclose  a 
lien  upon  said  mine  to  secure  payment  for  such  labor  and  costs 
of  suit  and  counsel  fees. 

It  is  conceded,  for  the  purposes  of  this  case,  that  plaintiff  was 
employed  to  work  on  said  mine  by  one  Alexander  Swan,  and  all 
said  labor  was  performed  under  his  direction  and  management; 
and  that  Swan  was  in  possession  of  and  working  said  mine 
nnder  a  certain  contract,  which  is  fully  set  out  in  the  record. 
Appellant  contends  that,  under  and  by  the  terms  of  said  instru- 
ment, said  Swan  was  a  lessee  of  said  mine,  and  that  such  labor 
was  employed  and  rendered  to  him  in  working  said  mine  as  a 
lessee  thereof;  that,  therefore,  the  appellant  is  neither  liable  on 
said  account,  nor  is  said  mine  subject  to  a  lien  therefor.     Sec- 
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tion  3  of  ^^  An  act  to  amend  an  act  entitled  'An  act  to  amend 
an  act  relating  to  liens  of  mochanics  and  others/'^  approved 
Marcii  9, 1887  (Extra  Sess.  1887,  p.  71).  Respondent  contends, 
on  the  contrary,  that  said  instrument  is  a  contract  entered  into 
by  said  company  with  said  Swan  to  do  certain  development 
work  and  mining  on  said  mining  claim  for  said  company,  for 
which  said  company  is  liable,  and  said  mine  is  subject  to  a  lien. 

It  is  therefore  necessary  to  determine  whether,  by  the  terms 
and  conditions  of  said  instrument,  said  Alexander  Swan  was  in 
possession  of  and  working  said  mine  as  a  lessee  thereof,  or  other- 
wise. 

The  instrument  in  question  is  in  the  form  of  a  contract 
between  said  company,  as  party  of  the  first  part,  and  said  Alex- 
ander Swan,  party  of  the  second  part ;  and  provides  tha^  he 
shall  commence  operations  on  said  mine  on  or  before  the  Ist  of 
April,  1890,  and  ^'  pump  the  water  out  of  said  mine ;  strengthen 
up  and  repair  the  shaft  where  necessary ;  run  levels  at  the  depth 
of  one  hundred  feet,  both  east  and  west  from  the  shaft,  so 
far  in  either  direction  as  the  ore  found  will  justify;  properly 
square  the  levels  and  lag  the  same  overhead;  to  mine  the  ore 
from  overhead  in  a  good,  workman-like  manner/'  The  instru- 
ment goes  on  to  further  provide  that  said  Swan  shall  sink  a  shaft 
one  hundred  feet  in  depth  on  the  vein;  that  said  shaft  shall  be 
of  certain  specified  dimensions,  and  shall  be  timbered  and  faced 
in  a  certain  manner;  that  at  the  bottom  of  said  shaft  said  Swan 
shall  run  levels  of  stated  dimensions  and  distances  on  the  vein, 
providing  in  detail  how  such  levels  shall  be  timbered,  and  that 
''from  over  said  levels  said  party  is  authorized  to  stope  and 
mine  so  much  of  *the  ore  as  he  may  desire;"  that  the  ore  so 
mined  shall  be  taken  at  the  expense  of  said  Swan  to  a  certain 
mill  for  concentration,  and  the  concentrates  therefrom  delivered 
by  him  at  his  own  expense  on  board  the  railroad  cars  at  Wickes 
Station ;  that  said  concentrates  should  be  shipped  by  the  appel- 
lant to  such  smelter  as  would  pay  the  highest  price  therefor,  and 
whenever  the  said  Swan  could  find  any  purchaser  of  said  con- 
centrates at  a  higher  rate  than  was  being  obtained  by  appellant, 
then,  on  his  request,  the  appellant  should  ship  to  such  purchaser 
as  was  found  by  Swan.  The  contract  further  provides  that  said 
Swan  should  ''have,  as  full  compensation  for  sinking  said  shaft, 
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running  levels,  stoping  the  ore,  furnishing  the  timber,  and 
hauling  and  delivering  the  ore  to  the  cars,  eighty  per  cent  of 
the  net  returns  as  paid  for  said  ore,  by  whichever  smelting 
company  the  same  may  be  shipped  to.''  This,  and  nothing 
more,  was  he  to  receive  by  the  terms  of  said  contract  for  his 
operations  in  working  said  mine  and  extracting  ore  therefrom, 
except  that  he  was  to  have  the  use  of  certain  machinery  belong- 
ing to  the  company  and  buildings  on  said  mining  claim,  while 
working  the  same,  and  also  the  use  of  certain  timber  to  be  used 
in  the  mining  operations.  The  term  during  which  said  Swan 
was  authorized  to  work  said  mine  under  said  contract  is  limited 
thereby  to  one  year  from  April  1,  1890.  It  was  further  pro- 
vided that,  in  case  he  should  at  any  time  during  the  continu- 
ance of  said  contract  fail  to  keep  said  mine  in  active  operation 
for  the  space  of  five  days  in  any  one  month,  such  delinquency 
should,  at  the  option  of  said  company,  be  considered  as  an 
abandonment  of  said  contract  by  Swan.  It  is  further  provided 
in  said  contract  that  said  Swan  should,  before  the  15th  of  each 
month,  during  the  continuance  of  said  operations,  pay  and  dis- 
charge each  and  every  liability  incurred  by  him  during  the 
previous  month  in  prosecuting  such  mining. 

In  view  of  all  the  conditions  of  said  instrument,  we  cannot 
hold  that  said  Swan  occupied  a  relation  to  said  company  and 
mine  other  than  that  of  lessee  for  the  term  mentioned  in  said 
contract.  To  hold  otherwise  would  do  violence  to  the  accepted 
and  understood  meaning  of  terms. 

In  regard  to  what  conditions  constitute  a  lease,  Mr.  Justice 
Thompson,  in  delivering  the  opinion  of  the  court  in  United 
States  V.  Ch'oliot,  14  Peters,  526,  said:  "The  legal  understand- 
ing of  a  lease  for  years  is  a  contract  for  the  possession  and  profits 
of  land  for  a  determinate  period,  with  the  recompense  of  rent. 
The  contract  in  question  is  strictly  within  this  definition.  The 
business  of  smelting  is  a  part  of  the  operation  of  mining,  al- 
though it  may  be  a  distinct  branch  from  that  of  digging  the 
ore;  but  the  law  ought  not  to  be  so  construed  as  to  require  the 
whole  operation  to  be  embraced  in  the  same  contract.  They  are 
different  operations,  requiring  different  qualifications  and  dis- 
tinct regulations.  This  contract  is  for  the  possession  of  land. 
The  work  is  to  be  performed  at  the  United  States  lead  mines, 
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and  must,  of  course,  be  performed  within  the  limits  prescribed 
bj  law  to  be  attached  to  such  mines.  And  there  is  an  express 
permission  to  use  as  much  fiiel  as  is  necessary  to  carry  on  the 
smelting  business,  and  to  cultivate  as  much  land  as  will  suffice 
to  furnish  teams,  etc.,  with  provender;  and  there  is  an  express 
reservation  of  the  rent  of  six  pounds  of  every  one  hundred 
pounds  of  lead  smelted,  with  special  and  particular  specifications 
for  securing  the  same.  It  is  not  necessary  that  the  rent  should 
be  in  money.  If  received  in  kind,  it  is  rent,  in  contemplation 
of  law.^' 

In  3foore  v.  Miller ^  8  Pa.  St.  272,  Mr.  Justice  Coulter,  in 
expressing  the  opinion  of  the  court,  says:  ''In  estimating  the 
language  which  constitutes  a  lease,  the  form  of  words  used  is 
of  no  consequence.  It  is  not  necessary  that  the  term  Mease' 
should  be  used.  Whatever  is  equivalent  will  be  equally  avail- 
able. If  the  words  assume  the  form  of  a  license,  covenant,  or 
agreement,  and  the  other  requisites  of  a  lease  are  present,  they 
will  be  sufficient.  (Co.  Litt.  456;  Bac.  Abr.  tit.  'Lease,'  E.) 
An  agreement  that  Miller  should  enter  and  dig  for  ore,  build 
houses,  etc.,  he  to  pay,  as  a  compensation  to  the  owner  of  the 
land,  fifty  cents  a  ton  for  every  ton  of  ore,  was,  in  substance 
and  in  fact,  a  lease.'' 

Bouvier  defines  a  "lease"  to  be  ''a  species  of  contract  for  the 
possession  and  profits  of  lands  and  tenements,  either  for  life 
or  for  a  certain  period  of  time,  or  during  the  pleasure  of  the 
parties."    (1  Bouvier's  Law  Diet.) 

"  A  '  lease'  is  a  contract  for  the  possession  and  profits  of  lands 
and  tenements  on  the  one  side,  and  the  recompense  of  rent  or 
other  income  on  the  other,  or  it  is  a  conveyance  to  a  person  for 
life,  or  years,  or  at  will,  in  consideration  of  a  return  of  rent  or 
other  recompense."    (12  Am.  &  Eng.  Enoycl.  of  Law,  976.) 

The  instrument  before  us  contains  the  elements  which  con- 
stitute a  lease,  of  a  character  and  for  purposes  common  to  the 
mining  regions  of  this  State,  and  it  contains  no  provisions  or 
conditions  whereby  we  can  hold  it  to  be  a  contract  of  any  other 
nature. 

The  statute  in  reference  to  liens  underwent  some  amendment  by 
the  fifteenth  legislative  assembly  at  its  regular  session.  There- 
after, at  an  extraordinary  session  of  the  same  assembly,  further 
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amendment  was  made  by  the  passage  of  the  act  above  cited, 
whereby  it  was  provided,  in  effect,  that  the  interests  of  pro- 
prietors in  leased  premises  could  not  be  charged  with  a  lien  for 
labor  performed  thereon  for  the  use  and  benefit  of  tenants  or 
lessees.  Therefore,  said  Swan  being  a  lessee  of  said  premises, 
we  must  hold,  under  the  provisions  of  said  statute,  that  the 
interests  of  appellant  therein  are  not  subject  to  the  lien  sought 
to  be  enforced  against  it  in  this  action ;  and,  said  appellant  not 
appearing  to  be  otherwise  liable  for  payment  of  said  account 
(the  proposition  of  appellant's  liability  resting  entirely  on  said 
contract),  the  finding  of  the  court  that  it  is  liable  generally  is 
also  unsupported  by  the  evidence. 

It  is  therefore  ordered  that  said  judgment  be  reversed,  and 
that  judgment  be  entered  in  favor  of  defendant  for  costs. 

Reversed. 
Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


BANK  OF  COMMERCE  OP  OWENSBORO,  Respond- 

ENT,    V.    FUQUA    ET    AL.,    APPELLANTS. 
[Argued  October  9, 189L    Decided  December  1^,  1891.] 

Appsal — Judgment,  — An  appeal  will  lie  from  part  of  a  JndgmeDt.  (In  re  Davis* 
Eitate,  avUt  p.  1,  cited;  Barkley  ▼.  Logan,  2  Mout.  296,  and  PlaisUd  ▼. 
Ncnjolant  2  Mont.  859,  distinfiuisbed.) 

Same  ^~  Judgment  roll— Motion  to  strike  out, — A  motion  to  strike  out  a  portion 
of  a  pleading,  being  in  effect  a  demurrer,  constitutes  part  of  the  judgment  roll, 
and  an  order  sustaining  the  same  being  deemed  excepted  to,  is  reviewable  on 
appeal  from  the  Judgment  without  a  bill  of  exceptions.  {Barber  ▼.  Briscoe,  8 
Mont.  214;  Dodson  ▼.  NeviU,  5  Mont.  618,  cited.) 

Plxadino — Sham  avermerUs,  —  An  ayerment  in  an  answer  to  a  complaint  on  a  bill 
of  exchange,  proYiding  for  the  payment  of  attorneys'  fees  in  case  of  suit,  that 
iuoh  fees  were  not  due  at  the  time  the  suit  was  filed,  is  properly  stricken  out  as 
sham. 

Bam/s—StaUAe  of  foreign  stoto.— Where  the  statute  ef  another  State  is  relied 
upon  as  a  defense  it  must  be  pleaded  by  setting  out  in  terms  so  much  thereof 
as  may  be  applicable,  and  an  ayerment  that  a  contract  is  by  the  laws  of  another 
State  illegal  and  void  is  insuflicient. 

Bills  and  Notes  —^  Stipulation  for  attomeyti'  fees — Negotiability, — A  stipulation  in 
a  bill  of  exchange  for  the  payment  of  all  attorneys'  fees  in  case  of  a  suit  thereon 
is  not  inyalid,  nor  is  the  negotiability  of  the  instrument  thereby  destroyed. 

Appeal  from  First  Judicial  Distriot^  Lewi^  and  Clarke  County. 
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Action  on  bill  of  exchange.  Judgment  was  rendered  for  the 
plaintiff  by  Hunt,  J. 

T.  E,  Oruteher,  for  Appellant. 

I.  The  bill  of  exchange  declared  on  contains  the  following 
clause:  ^'The  parties  hereto  agree  to  pay  all  attorneys'  fees  in 
case  of  suit  on  this  paper."  We  think  the  weight  of  authority 
is  that  stipulations  for  attorneys'  fees  in  case  of  suit  in  notes  or 
bills  are  void,  as  being  stipulations  for  a  penalty,  against  public 
policy,  and  as  attempts  to  evade  the  usury  laws.  {BuBock  v. 
Taylor y  39  Mich.  137;  33  Am.  Rep.  356;  Myer  v.  Haf%  40 
Mich.  517;  29  Am.  Rep.  553;  ShdJUm  v.  (M,  11  Ohio,  417; 
State  V.  Taylcyr,  10  Ohio,  378;  Daw  v.  Updyke,  11  Neb.  95; 
Boozer  v.  Anderscmy  42  Ark.  167 ;  MerchanJUf  Nat  Bank  v. 
Sevier y  14  Fed.  Rep.  662;  Thomasson  v.  Townsendy  10  Bush, 
115;  Witherspoon  v.  Mussdmany  14  Bush,  214;  29  Am.  Rep. 
404;  Gaar  v.  LouismUe  Bank  Co,\\  Bush,  180;  21  Am.  Rep. 
209;  Rilling  v.  Tkompsony  12  Bush,  310.)  There  being  no 
usury  laws  in  this  State,  we  do  not  make  the  point  that  it  is  an 
attempt  to  evade  such  laws,  but  it  is  in  the  nature  of  a  penalty, 
unjust  to  the  unfortunate  debtor  and  contrary  to  public  policy. 

II.  We  further  insist  that  although  the  court  may  find  that 
the  stipulation  for  an  attorney's  fee  is  legal  and  binding  in  this 
State,  such  fees  cannot  be  recovered  in  the  suit  on  the  note. 
The  language  in  the  bill  is  a  separate  and  independent  contract, 
the  promising  of  a  certain  sum  upon  the  happening  of  a  contin- 
gency, and  until  that  contingency  happens  and  the  attorney's 
fee  is  earned  there  is  nothing  to  pay.  {EasLer  v.  Boydy  79  111. 
325;  Penney  v.  Jorgensen,  27  Minn.  26.) 

III.  The  appellant,  G.  W.  Crutcher,  can  be  held  only  as 
indorser,  in  any  event.  The  complaint  charges  him  both  as 
acceptor  and  indorser.  He  denies  in  his  answer  that  he  was 
one  of  the  acceptors,  but  does  not  negative  the  all^ation  that 
he  was  an  indorser.  Under  the  pleadings  he  could  not  be  held 
as  an  acceptor,  but  might  be  an  indorser.  This  being  true,  he 
is  not  liable  for  the  attorneys'  fees  stipulated  for  in  the  note  or 
bill.  {ShoH  V.  Coffeen,  76  111.  245;  Ware  v.  (My  Bank  of 
Macony  59  Ga.  840;  Van  Vleet  v.  Sledge,  45  Fed.  Rep,  753; 
Bullock  v.  Taylor,  39  Mich.  137;  33  Am.  Rep.  366.) 
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lY.  The  bill  sued  on  in  this  case  is  an  inland  bill  of  ex- 
change drawn  in  the  State  of  Kentucky,  indorsed  in  Kentucky, 
and  payable  in  that  State,  as  shown  by  the  complaint ;  there- 
fore, as  to  its  validity,  legality,  etc.,  is  governed  by  the  laws 
of  Kentucky.  (1  Bandolph  on  Commercial  Paper,  par.  22, 
and  authorities  there  cited;  Untied  States  v.  North  Carolina, 
136  U.  S.  211.)  A  contract  is  presumed  to  have  been  made 
with  reference  to  the  laws  of  the  place  where  it  is  made,  and 
with  knowledge  of  those  laws,  and  the  rule  applies  to  contracts 
made  in  another  place  as  well  as  those  made  in  the  place  where 
the  action  is  brought.  (1  Bandolph  on  Commercial  Paper,  p. 
20;  WcdJcer  v.  Whitehead,  16  Wall.  314;  Pritohard  v.  Norton, 
106  U.  S.  124;  Teal  v.  Walker,  111  U.  S.  242;  Seudder  v. 
Unim  Nat.  Bank,  91  U.  S.  406;  Wilcox  v.  Hunt,  13  Peters, 
378;  Wilson  y.  Davis,  1  Mont.  195.)  The  stipulation  for  an 
attorney's  fee  in  this  case  is  void  in  the  State  of  Kentucky. 
{Thomasson  v.  Townsend,  10  Bush,  115;  Oaar  v.  Louisville 
Bank  Co.  11  Bush,  180;  21  Am.  Rep.  209;  Witherspoon  v. 
Mussdman,  14  Bush,  214 ;  29  Am.  Rep.  404.)  In  the  case  last 
cited  the  court  say,  an  agreement  to  pay  a  reasonable  attorney's 
fee  in  the  body  of  the  note,  if  it  is  collected  by  suit,  is  abso- 
lutely void,  it  is  contrary  to  the  public  policy  of  our  laws,  it  is 
an  agreement  to  pay  a  penalty,  tends  to  the  oppression  of  the 
debtor,  and  to  encourage  litigation.  Such  an  agreement  is  not 
in  contravention  of  any  express  statute,  but  null  and  void, 
because  so  decided  by  the  Supreme  Court  of  the  State  of 
Kentucky  for  the  reasons  given.  No*right  of  action  can  arise 
from  an  illegal  contract,  and  this  rule  applies  not  only  when 
the  contract  is  expressly  illegal,  but  whenever  it  is  opposed  to 
public  policy.  {Hooker  v.  Vandewaier,  4  Denio,  349;  47  Am. 
Dec.  258.)  The  defense  set  up  in  paragraph  5  of  the  answer 
could  have  been  interposed  successfully  in  the  State  of  Ken- 
tucky, and  was  a  complete  and  perfect  defense  there,  and  there- 
fore a  good  defense  here.  It  is  a  general  rule  that  a  defense 
or  discharge,  good  by  the  law  of  the  place  where  the  contract  is 
made  or  to  be  performed,  is  to  be  held  of  equal  validity  in 
every  other  place  where  the  question  may  come  to  be  litigated. 
(Story  on  Conflict  of  Laws,  §  331.)  Parsons  lays  this  down 
as  the  universal  rule:  ^' A  contract  valid  where  made  is  valid 
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everywhere,  but  if  void  or  illegal  by  the  law  of  the  place 
where  made,  it  is  void  everywhere."  (2  Parsons  on  Contracts^ 
star  p.  670.)  In  view  of  the  decisions  of  the  Supreme  Court 
of  the  State  of  Keatucky,  the  stipulation  for  an  attorney's  fee 
was  a  nudum  pactum,  and  will  be  so  construed  by  this  court* 
A  contract  made  and  to  be  performed  in  another  State  should 
be  construed  in  accordance  with  the  laws  and  decisions  of  that 
State.  {Knox  v.  Gerhauser,  3  Mont.  275.)  It  is  the  presump- 
tion that  all  the  parties  to  the  bill  in  this  case  treated  and  con- 
sidered the  stipulation  for  an  attorney's  fee  as  a  nudum  pcustum, 
and  with  full  knowledge  and  understanding  that  it  could  not  be 
enforced.  It  is  not  to  be  presumed  that  parties  intended  to 
make  a  contract  that  the  law  does  not  allow.  {Bank  of  Ken- 
tucky  V.  Adams  Express  Oo.  93  U.  S.  174.) 

Henry  G.  Mclntire,  for  Respondent 

I.  Plaintiif' s  motion  to  strike  out  paragraphs  4  and  5  (see 
opinion)  of  defendant's  answer  was  well  founded.  Even  if  there 
were  any  merit  in  the  allegation  of  paragraph  4  of  said  answer, 
and  that  the  attorney's  fee  did  not  become  due  until  the  end  of 
the  suit,  the  matter  is  not  properly  pleaded.  Nor  is  paragraph 
5  of  said  answer  properly  pleaded.  If  there  is  any  such  law 
as  is  attempted  to  be  set  up  in  said  paragraph  in  the  State  of 
Kentucky  it  should  have  been  pleaded  as  a  fact,  so  that,  if 
necessary,  issue  might  have  been  joined  thereon.  {8i4>ank  v. 
Hufiiagle,  111  lud.  453,  and  cases  cited;  Temple  v.  jBriUan, 
Ky.,  Nov.  7,  1889,  12  1^  W.  Rep.  306;  Octroi  Trust  Oo.  v. 
Burto7i,  74  Wis.  329;  Sella  v.  Haggard,  21  Neb.  357;  Leather- 
wood  V.  Sullivan,  81  Ala.  458 ;  MoLeod  v.  Conn,  &  P.  i2.  jB. 
Co.  58  Vt.  727.)  Instead  of  so  pleading  this  as  a  fact  the 
allegations  of  paragraph  6  are  merely  conclusions  of  law.  It 
is  patent  that  paragraphs  4  and  5  were  sham  and  irrelevant, 
and  the  court  below  did  not  err  in  striking  them  out  (a) 
Because  it  is  self-evident  that  there  is  nothing  in  paragraph  4 
of  said  answer.  No  attorney's  fee  is  recoverable  until  suit  was 
brought  on  the  bill  of  exchange.  To  ask  for  an  attorney's  fee, 
therefore,  is  not  premature.  But,  besides  this,  such  attorney's 
fee  ^^is  not  a  cause  of  action^  but  like  costs  a  mere  incident  to 
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it.**  (Oarriere  v.  Minium,  6  Cal.  435 ;  Kern  Valley  Bank  v. 
Chester,  55  Cal.  49.)  (6)  Even  if  paragraph  5  of  said  answer 
were  a  proper  plea  of  the  law  of  Kentucky,  it  must  be  remem- 
bered that  on  questions  of  practice,  procedure,  costs,  etc.,  the 
lex  fori  and  not  the  lex  loci  coniractua  governs.  As  laid  down 
in  5  Cal.  432,  the  attorney's  fee  is  but  an  incident  like  costs, 
and  therefore  whether,  and  to  what  amount  an  attorney's  fee 
or  any  costs  should  be  allowed,  is  dependent  on  the  Montana 
law,  where  this  suit  is  brought,  and  not  the  Kentucky  law. 
Otherwise  it  might  with  equal  force  be  said  that  our  courts  are 
bound  by  the  Kentucky  law  concerning  sheriff's  and  clerk's 
fees,  or  any  of  the  incidentals  to  a  suit  of  this  nature.  We  sub- 
mit that  it  is  to  be  conclusively  presumed  that  the  defendant 
impliedly,  at  least,  agreed  to  pay  such  costs  as  the  lex  fori 
would  pronounce  against  him.  But  we  submit  that  the  un- 
denied  allegations  of  this  complaint  show  that  defendant 
Crutcher's  name  was  put  upon  the  bill  of  exchange  on  the  day 
of  its  date,  prior  to  its  acceptance  by  the  drawees,  of  whom  he 
was  one,  and  at  a  time  when  he  was  neither  a  holder  nor  payee. 
Crutcher's  liability  is,  therefore,  by  the  weight  of  authority,  that 
of  a  co-maker  or  promisor.  (4  Lawson's  Rights,  Remedies, 
and  Practice,  §  1575,  and  n.  1,  p.  2736.) 

II.  We  do  not  agree  with  counsel  for  appellants  that  stipu- 
lations for  attorneys'  fees  in  notes  or  bills  are  void^  but  on  the 
contrary,  we  submit  that  such  stipulations  are  not  void,  as  is 
upheld  by  the  vast  weight  of  authority.  (Ofari  v.  Nichols,  3 
Mont.  372;  Maryland  etc,  Co.  v.  Newman,  60  Md.  584;  45 
Am.  Rep.  750;  Bowie  v.  HaU,  69  Md.  433;  9  Am.  St.  Rep. 
433 ;  Wilson  8.  M,  Co.  v.  Moreno,  7  Fed.  Rep.  806,  and  cases 
cited;  Peyser  v.  Cole,  11  Or.  39;  50  Am.  Rep.  451;  Exchange 
Bank  v.  TiUtle,  N.  M.  Jan.  1890,  23  Pac.  Rep.  241 ;  1  Daniel 
on  Negotiable  Instruments  [4th  ed.],  §§  62,  62  a;  1  Randolph 
on  Commercial  Paper,  §  205.  See  note  to  Merchants^  Nat. 
Bank  V.  Sevier,  14  Fed.  Rep.  667-675.)  It  has  been  univers- 
ally held  in  practice  in  Montana  that  such  stipulations  are  l^al 
and  binding.  The  attorneys  of  Montana  have  certainly  not 
required  any  guidance  in  the  past  in  insisting  upon  this  as  being 
a  valid  stipulaticm  and  one  which  they  are  eager  to  see  enforced. 
The  maker  of  a  note  or  bill  of  exchange  with  such  a  stipulation 
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is  liable  upon  the  same.  And  so  we  submit  is  also  any  indorser 
or  acceptor.  (See  Smith  v.  Muneie  Nat.  Bank,  29  Ind.  158; 
Hvbbard  v.  Harrison,  38  Ind.  323;  1  Randolph  on  Com- 
mercial Paper,  §  205;  1  Daniel  on  Negotiable  Instruments 
[4th  ed.],  §  62  a;  British  Bank  v.  JSKm,  6  Sawy.  97;  2  Fed. 
Rep.  44.)  It  is  possible  that,  as  counsel  contends,  the  stipula- 
tion for  an  attorney's  fee  is  held  invalid  in  the  State  of  Ken- 
tucky, but  if  he  wished  to  avail  himself  of  that  law  he  should 
have  properly  pleaded  it. 

Harwood,  J. — The  bill  of  exchange  sued  on  in  this  action 
was  drawn  for  the  principal  sum  of  four  thousand  dollars,  and 
provided  for  interest  at  six  per  centum  per  annum  after  matur- 
ity until  paid,  and  that  'Hhe  parties  hereto  agree  to  pay  all 
attorney's  fees  in  case  of  suit  on  this  paper."  The  defendants, 
one  of  whom  is  appellant,  were,  according  to  the  allegations  of 
the  complaint,  both  acceptors  and  indorsers  of  said  bill  of 
exchange. 

Judgment  was  rendered  against  appellant,  G.  W.  Crutcher, 
one  of  the  alleged  acceptors  and  indorsers,  for  the  said  principal 
sum  of  four  thousand  dollars,  together  with  four  hundred  dol- 
lars for  attorney's  fees  for  services  in  prosecuting  the  action,  and 
costs  of  suit.  This  appeal  is  from  that  portion  of  the  judgment 
relating  to  attorney's  fees  allowed  in  said  action. 

Respondent  contends  that  an  appeal  from  part  of  a  judgment 
is  not  proper  practice,  and  cites  in  support  of  his  position  the 
case  of  Barkley  v.  Logan,  2  Mont.  296,  determined  at  the 
August  term,  1875,  and  the  case  of  Plaisted  v.  Notolan,  2  Mont. 
359,  determined  at  the  January  term,  1876,  of  the  Supreme 
Court  of  Montana,  in  which  latter  case  the  former  was  again 
considered  on  motion  for  rehearing,  and  affirmed.  These  cases 
would  support  respondent's  position  but  for  the  fact  that  since 
the  determination  of  them  the  statute  under  which  they  were 
determined  has  been  so  amended  as  to  provide  for  an  appeal 
from  the  judgment,  "or  any  part  thereof."  The  sections  of  the 
statute  (369  and  380)  referred  to  in  the  cases  cited  are  as  found 
in  the  Civil  Practice  Act,  enacted  by  the  seventh  session  of  the 
legislative  assembly,  convened  in  1871.  Now,-  in  1877,  about 
one  year  following  the  announcement  of  the  decisions  cited 
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mypra,  the  Code  of  Civil  Procedure  was  revised  by  the  legis- 
lative assembly  at  the  tenth  session  thereof,  and  the  same  sec- 
tions again  appear  in  the  Code  as  sections  408  and  431  (10th 
Sess.  Laws);  and  in  the  latter  section  appears  the  additional 
words,  "or  any  part  thereof,"  making  the  section  read:  "An 
appeal  may  be  taken  to  the  Supreme  Court  in  the  following 
cases :  Firsts  from  a  final  judgment,  or  any  part  thereof,  entered 
in  an  action  or  special  proceeding  commenced  in  those  courts,  or 
brought  into  those  courts  from  other  courts."  The  statute  has 
sinoe  remained  in  that  form.  We  therefore  hold  that  an  appeal 
may  be  prosecuted  from  part  of  a  judgment.  (See  Iti  re  Davi^ 
Estate^  ante,  p.  1.)  In  California,  under  statutes  very  similar, 
the  practice  is  to  entertain  an  appeal  from  part  of  a  judgment. 
(Hayne  on  New  Trial  and  Appeal,  §  185,  p.  562.) 

Appellant,  G.  W.  Crutcher,  as  a  defendant  in  said  action, 
appeared,  and  answered  said  complaint,  and,  among  other  aver- 
ments, set  forth  two  paragraphs  as  follows:  — 

"4.  This  defendant,  for  answer  to  the  seventh  paragraph 
of  said  plaintiff's  complaint,  alleges  that  said  attorney's  fees  in 
said  suit  provided  for  were  not  due  at  the  time  this  suit  was  filed. 

"5.  And  for  further  answer  to  said  seventh  paragraph  he 
alleges  that  the  bill  herein  sued  on  was,  as  alleged  in  said  com- 
plaint, made  in  the  State  of  Kentucky,  and  payable  in  that 
State,  and  said  contract  was  to  be  wholly  performed  in  that 
State,  and  that  by  the  laws  of  the  State  of  Kentucky  the  sum 
of  two  dollars  and  fifty  cents,  and  no  more,  is  provided  for  by 
the  statutes  of  the  said  State  of  Kentucky  in  such  cases,  and 
that  any  contract  for  a  greater  sum  as  attorney's  fees  is  by  the 
laws  of  said  State  of  Kentucky  illegal  and  void,  and  that  no 
greater  sum  than  two  dollars  and  fifty  cents  can  be  recovered  in 
said  State  under  the  contract  set  out  in  the  complaint  herein." 

These  paragraphs  plaintiff's  counsel  moved  the  court  to 
strike  out  of  said  answer,  on  the  ground  that  the  averments 
therein  contained  were  sham  and  irrelevant  allegations,  and 
constituted  no  defense  to  plaintiff's  complaint.  The  court  sus- 
tained said  motion,  and  struck  from  the  answer  said  paragraphs 
4  and  5. 

The  said  motion  and  order  appear  in  the  record,  and  the 
appellant  complains  that  the  court  erred  in  said  proceedings; 
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but  respondent  interposes  the  objection  that  said  proceedings  of 
the  court  below  are  not  properly  before  this  court  for  review  on 
appeal  from  the  judgment^  because,  as  he  contends,  said  motion 
and  the  order  of  the  court  thereon  are  not  part  of  the  judgment 
roll.  This  objection  leads  into  a  region  of  practice  much 
debated  by  the  profession  and  bench  in  this  jurisdiction,  com- 
mencing with  the  case  of  Noteware  v.  Stems,  1  Mont.  314,  and 
running  through  a  number  of  decisions,  which  discussion,  per- 
haps, as  intimated  by  the  learned  judge  in  Barber  v.  Briscoe,  8 
Mont.  214,  has  tended  rather  to  entangle  and  obscure  the  r^iou 
than  to  trace  plain  paths  through  it.  If  this  be  true,  it  warns 
us  to  look  well  to  our  bearings  from  the  stand-point  of  statute 
and  principle  when  we  enter  here.  It  may  have  so  appeared, 
with  much  reason  for  it,  to  Justice  Liddell,  in  treating  that  case; 
but  with  the  opinion  in  that  case  and  the  statute  we  do  not  view 
the  point  with  so  much  embarrassment,  nor  need  we  dwell  long 
upon  it.  In  the  opinion  just  cited,  section  290  of  the  Code, 
which  prescribed  what  matters  shall  be  deemed  excepted  to — 
i.  e.,  what  proceedings  of  the  court  the  law  reserves  an  excep- 
tion to  in  favor  of  the  party  desiring  to  have  the  same  reviewed 
—  was  first  considered.  It  is  then  observed :  "  When  \\e  come 
to  examine  the  matters  which  are  deemed  excepted  to  it  will  be 
seen  that  there  are  two  kinds — those  orders,  decrees,  and  rul- 
ings which  appear  upon  the  face  of  the  pleadings;  and  the  other 
is  of  that  class  where  the  decision,  order,  or  ruling  is  based  upon 
evidence  dehors  the  pleadings.^'  And  again :  "  The  mere  fact 
that  the  law  has  reserved  an  exception  will  not  avail  a  party 
any  more  than  if  he  had  not  excepted,  unless  the  grounds  and 
reasons,  with  so  much  of  the  evidence  as  is  necessary  to  explain 
the  point,  be  embodied  in  a  bill  of  exceptions  properly  settled 

and  signed,  as  is  required  by  the  Code  of  Civil  Procedure 

We  have  two  lines  of  authorities  ....  founded  upon  the  dis- 
tinction above  stated,  perfectly  in  accord  with  the  strict  letter 
of  the  statute,  and  in  conformity  with  the  California  authorities 
on  the  same  subject.  The  second  paragraph  of  section  306  of 
the  Code  of  Civil  Procedure  defines  what  shall  constitute  the 
judgment  roll,  specifying  the  summons,  pleadings,  verdict,  or 
findings  of  the  court,  commissioner,  or  referee,  all  bills  of 
exceptions  taken  and  filed  in  said  action,  and  copies  of  oideia 
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sustaiDing  or  overruling  demurrers."  The  Montana  cases  are 
then  reviewed,  and  it  is  further  said:  "From  these  cases  it 
appears  that  when  the  order,  decision,  ruling,  or  other  matter 
deemed  excepted  to  by  law  is  apparent  upon  the  face  of  the 
pleadings,  no  formal  bill  of  exceptions  is  necessary  in  order  to 
have  the  ruling  reviewed  on  appeal  based  upon  the  judgment 
roll." 

The  correct  distinction  upon  this  point  of  practice  appears  to 
be  there  expressed,  and,  in  our  view,  that  case  goes  far  towards 
reconciling  the  two  lines  of  Montana  cases  which  are  mentioned 
as  being  wholly  at  variance. 

In  the  case  at  bar  the  judgment  roll  is  brought  here  on  a})peal 
from  the  judgment,  and  we  are  asked  to  review  an  order  strik- 
ing out  a  portion  of  appellant's  answer.  This  order  is  deemed 
excepted  to  by  the  provisions  of  section  290  of  the  Code  of  Civil 
Procedure.  It  is  provided  by  section  306  of  the  Code  that  the 
judgment  roll  shall  include,  among  other  papers,  all  pleadings 
and  copies  of  orders  sustaining  or  overruling  demurrers.  Now, 
a  motion  to  strike  out  a  portion  ot  a  pleading  is  in  fact  and  in 
substance  a  demurrer  to  that  portion  attacked.  This  motion  is 
used  to  trim  off  and  cast  out  improper  matter  inserted  in  a 
pleading  which  contains  proper  averments,  while  the  demurrer 
is  made  use  of  to  root  up  and  cast  out  the  whole  pleading  at 
which  it  is  directed.  (Bliss  on  Code  Pleading  [2d  ed.],  §  423.) 
Such  a  motion  being  of  the  nature  of  a  demurrer,  which  is  part 
of  the  judgment  roll,  and  the  order  sustaining  the  same  being 
deemed  excepted  to,  it  is  held  reviewable  on  appeal  from  the 
judgment.  In  the  case  of  Dodaon  v.  Nevitty  5  Mont.  518,  a 
motion  was  made  to  strike  out  a  counter-claim  set  up  in  the 
answer,  and  sustained.  This  proceeding  was  held  reviewable 
on  an  appeal  from  the  judgment,  on  the  ground  that  such  motion 
was  in  the  nature  of  a  demurrer. 

Was  the  action  of  the  court  in  striking  out  said  paragraphs 
4  and  5  erroneous?  As  to  paragraph  No.  4,  we  unhesitatingly 
deem  it  sham,  and  without  force  as  a  defense.  The  language 
of  the  clause  in  the  bill  of  exchange  as  to  attorney's  fees  is :  "The 
parties  hereto  agree  to  pay  all  attorney's  fees  in  case  of  suit  on 
tins  paper."  Appellant  reasons  that  this  is  a  promise  of  a  cer- 
tain sum  upon  the  happening  of  a  contingency,  and  until  that 
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contingency  happens,  and  the  attorney's  fee  is  earned,  by  prose- 
cuting the  action  to  judgment,  there  is  nothing  to  pay,  and  that 
such  fee  cannot  be  recovered  in  the  same  action.  It  seems  to 
us  that  the  contingency  for  the  employment  of  ,an  attorney 
arose  when  default  was  made  in  the  payment  of  said  bill,  at  the 
time  and  place  of  payment  expressed  therein ;  and  that  the  at- 
torney's fee,  if  lawful  to  be  charged,  was  earned  when  judgment 
was  obtained,  and  was  proper  to  be  allowed  therein.  It  was 
incidental  to  the  enforcement  of  said  debt  by  suit,  and  was  a 
proper  part  of  the  collection  to  be  made  in  the  same  suit,  ii 
lawful  at  all.  , 

Paragraph  No.  6  of  the  answer  is  an  attempt  to  plead  a  stat* 
ate  of  the  State  of  Kentucky,  and  also,  as  we  are  informed  by 
appellant's  counsel,  the  construction  of  such  statute  by  the 
courts  of  that  State.  Does  that  paragraph  accomplish  the  pur- 
pose intended?  It  is  a  rule  of  the  law  relating  to  contracts, 
with  but  few  exceptions,  not  applicable  in  this  case,  that,  if  a 
contract  is  void  by  reason  of  the  laws  of  the  place  where  the 
same  is  made  and  is  performable,  the  same  rule  will  be  applied 
by  the  courts  of  another  State  where  such  contract  is  sought 
to  be  enforced,  although  such  contract  is  not  obnoxious  to  the 
laws  of  the  latter  jurisdiction.  (2  Parsons  on  Contracts,  582; 
2  Parsons  on  Notes  and  Bills,  317;  Story  on  Bills,  §  129;  1 
Story  on  Contracts,  §  802;  Bishop  on  Contracts  [enlarged  ed.], 
§  1390.) 

But  in  order  to  have  such  foreign  law  applied  in  another 
jurisdiction  it  must  be  brought  to  the  attention  of  the  court  by 
setting  out  so  much  thereof  as  is  applicable,  and  proving  the 
same.  This  is  the  rule  at  common  law  (1  Chitty  on  Pleading, 
239);  and  it  does  not  appear  to  have  been  changed  by  the 
Codes.  (Bliss  on  Code  Pleading,  183,  184,  304.)  The  case 
of  Throop  V.  HcUch,  3  Abb.  Pr.  23,  being  directly  in  point, 
and  the  language  so  appropriate  to  this  subject,  we  quote  a  few 
observations  therefrom.  The  court,  by  Allen,  J.,  says:  "It 
the  plaintiff  is  driven  to  the  statute  laws  of  the  States  of  Ohio 
and  Michigan  to  maintain  this  action,  and  bound  to  show  that 
by  the  statutes  of  those  States  the  trusts  which  he  seeks  to 
enforce  are  valid,  he  should  have  set  out,  at  least  substantially, 
the  statutes  upon  which  he  relies.     The  laws  themselves  are  to 
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be  averred  and  proved  in  the  same  manner  as  other  facts,  and 
their  existence  is  to  be  proved  by  copies  of  the  statutes,  properly 
exemplified,  as  other  documents  are.  The  averment  that  the 
trusts  are,  by  the  laws  of  the  States  in  which  the  lands  are 
situated,  valid  and  subsisting  trusts,  is  therefore  nothing  more 
than  an  averment  of  the  conclusion  of  the  pleader,  based  (1) 
upon  his  knowledge  of  the  existence  of  certain  statutes;  and 
(2)  upon  his  construction  of  those  statutes.''  The  following 
cases  hold  to  the  same  effect:  Phinney  v.  Fhinney,  17  How.  Pr. 
197;  Carey  v.  Cincinnati  etc.  R.  R.  Co.  5  Iowa,  357;  Devosa 
V.  Gray,  22  Ohio  St.  159;  Swank  v.  Ilufnagle,  111  Ind.  453; 
Ceniral  Trust  Co.  v.  Bwton,  74  Wis.  329 ;  SelU  v.  Haggard, 
21  Neb.  357 ;  JMcLeod  v.  Conn.  etc.  R.  R.  Co.  58  Vt.  727.) 
In  the  case  at  bar  the  pleader  alleged  that  by  the  statute  of 
Kentucky  two  dollars  and  fifty  cents  only  is  allowed  as  a  fee  to 
an  attorney  in  such  a  case,  and  "  that  a  contract  for  a  greater 
sum  as  attorneys'  fees  is  by  the  laws  of  said  State  of  Kentucky 
illegal  and  void."  This  is  an  allegation  of  the  pleader's  con- 
clusion as  to  what  the  statute  of  Kentucky  provides  in  this 
respect,  but  what  that  law  is  in  terms  is  not  set  forth.  The 
court,  therefore,  properly  granted  the  motion  to  eliminate  from 
the  answer  that  averment.  And  the  party,  having  failed  to 
avail  himself  of  the  opportunity  offered  by  the  court  to  amend 
his  pleading,  has  lost  the  benefit  of  the  provision  of  the  law 
of  Kentucky  (if  there  is  such  a  law)  applicable  to  the  bill  of 
exchange,  which  it  appears  was  made  there,  and  was  by  its 
terms  payable  there. 

Independently  of  the  question  as  to  what  the  law  of  Ken- 
tucky is,  and  its  effect  upon  the  stipulation  in  said  bill  for  the 
payment  of  attorney's  fee,  appellant  contends  that  said  provision 
ought  to  be  held  invalid  here,  on  the  ground  that  such  a  stipu- 
lation in  a  contract  is  obnoxious  to  sound  public  policy,  and  in 
support  of  this  position  cites  cases  from  certain  States,  and  also 
the  case  of  Merchant^  JSfat.  Bank  v.  Sevier,  14  Fed.  Rep.  662, 
decided  in  the  United  States  District  Court  for  the  eastern  dis- 
trict of  Arkansas,  by  Judge  Caldwell,  and  concurred  in  by 
McCrary,  J.  Respondent  meets  this  proposition  by  the  cita- 
tion of  a  line  of  cases  from  the  courts  of  last  resort  in  other 
States  of  the  Uniou,  and  also  finds  support  for  his  side  of  the 


296  Bank  op  Commerce  v.  Fuqua.    [Dec.  T.,  1891 

proposition  in  the  Federal  Courts^  in  the  case  of  WiUon  8.  If. 
Ch.  V.  Moreno,  7  Fed.  Rep.  806,  decided  by  the  Circuit  Court 
for  the  district  of  Oregon,  per  Deady,  J.;  and  also  the  case  of 
Howestdn  v.  Bamea,  decided  in  United  States  Circuit  Court, 
Kansas  district,  in  1879,  per  Foster,  J.,  cited  and  commented 
on  in  note  to  Witherspoon  v.  Mussehnanj  29  Am.  Rep.  406; 
also,  the  case  of  BrUish  Bank  v.  Ellis,  6  Sawy.  96,  decided  by 
Judge  Deady  in  the  Circuit  Court,  district  of  Oregon.  We  are 
also  cited  to  1  Randolph  on  Commercial  Paper,  §  205;  1  Daniel 
on  Negotiable  Instruments,  §  62;  the  able  notes  by  Mr.  Hamil- 
ton, appended  to  the  case  of  Merchant^  Nat  Bank  v.  Sevier, 
supra;  and  also  the  valuable  note  by  Mr.  Brown,  reporter, 
appended  to  the  case  of  Witherspoon  v.  ifusselman,  29  Am. 
Rep.  406.  We  deem  it  unnecessary  to  cite  the  cases  which  can 
can  be  collected  in  support  of  the  different  views  of  this  subject, 
because  this  has  been  ably  done  by  the  commentators,  editors, 
and  annotators  referred  to,  whose  works  are  readily  accessible 
to  those  desiring  to  investigate  the  subject.  It  will  be  seen  by 
a  study  of  the  cases  that  during  the  past  twenty  years  a  vigor- 
ous examination  of  this  interesting  question  relating  to  com- 
mercial law  has  been  going  on  in  the  courts  of  this  country, 
which  has  resulted  in  no  harmony  of  conclusions.  The  subject 
has  been  so  critically  and  tiioroughly  treated  from  every  point 
of  view  there  remains  very  little  original  to  be  said  thereon. 

In  the  fourth  edition  of  Daniel  on  Negotiable  Instruments, 
published  this  year,  the  author  divides  the  cases  upon  this  sub- 
ject into  four  classes,  as  follows :  First,  those  which  sustain  the 
validity  of  the  stipulation  and  the  negotiability  of  the  instru- 
ment. The  second  class  of  cases  enforces  the  stipulation,  but 
denies  the  negotiability  of  the  instrument  The  third  class 
maintains  the  negotiability  of  the  instrument,  but  denies  valid- 
ity to  the  stipulation,  because,  as  those  cases  hold,  it  amounts 
to  a  penalty,  tends  to  encourage  litigatiou^  is  oppressive  to 
debtors,  and  is  against  the  policy  of  the  law,  and  therefore  void. 
The  fourth  class  of  cases  holds  that  the  stipulation  renders  the 
transaction  usurious,  and  subjects  the  instrument  to  the  oper- 
ation of  the  statutes  against  usury. 

Under  each  of  these  heads  a  group  of  cases  will  be  found 
noted  by  the  author. 
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We  will  briefly  refer  to  the  grounds  upon  which  the  stipu- 
lation in  the  bill  before  us  would^  under  any  group  of  such  de- 
dsionSy  be  held  void,  or  held  to  otherwise  affect  the  instrument 
as  negotiable  paper ;  and  herein  we  commence  with  the  fourth 
class,  and  follow  in  order  back  to  the  first,  where  it  would  be 
held  valid,  and  in  no  way  vitiate  the  character  of  the  obligation 
as  a  ne^tiable  instrument. 

The  fourth  class  treats  the  stipulation  as  a  condition  which 
renders  the  transaction  usurious.  While  in  this  State  there  is 
at  present  no  law  which  would  be  infringed  on  that  particular 
ground,  we  do  not  subscribe  to  the  reasoning  whereby  it  is  as- 
sumed that  the  stipulation  is  a  device  to  evade  the  law  against 
usurious  interest.  We  are  inclined. rather  to  adopt  the  reason- 
ing of  Judge  Deady  upon  this  point.  He  says :  '^  The  ruling 
that  such  stipulation  makes  the  note  usurious  is  founded  upon 
the  unauthorized  assumption  of  fact  that  the  sum  agreed  to  be 
paid  as  an  attomey^s  fee  in  case  the  note  is  not  paid  at  maturity 
is  not  what  it  purports  to  be,  but  illegal  interest  in  the  disguise 
thereof.  Of  course,  where  it  appears  that  such  is  the  real  na- 
ture of  the  transaction,  it  should  be  treated  accordingly.  But 
the  fact  cannot  be  assumed,  any  more  than  that  a  like  sum  of 
the  allied  principal  is  illegal  interest  in  disguise.  Accord- 
ingly, the  tendency  of  the  decisions  hostile  to  this  stipulation  is 
to  leave  these  untenable  grounds,  and  hold  it  void  n\K>n  the 
ground  that  it  is  a  convenient  device  for  usury,  and  tends  to 
the  oppression  of  the  debtor." 

In  the  case  at  bar  the  stipulation  is  to  pay  attorney's  fees  in 
the  event  of  suit  ^'on  this  paper,"  and  from  that  point  of  view 
we  are  considering  the  objection  that  a  court  where  usury  laws 
prevail  might  assume  that  the  provision  was  a  device  to  evade 
such  laws.  Now,  how  would  a  creditor  obtain,  through  such 
stipulation,  a  greater  sum  for  the  use  of  money  than  the  law 
permits?  The  debtor  in  such  a  case  may  pay  the  amount  of 
the  principal  and  the  lawful  interest,  and  then  the  stipulation 
would  be  null,  for  no  suit  could  be  maintained  on  the  obligation, 
and  of  course  no  sum  collected  from  the  debtor  by  way  of  at- 
torney's fee.  But,  in  order  to  carry  out  the  scheme  to  evade 
the  law  against  usury,  and  enable  the  holder  of  the  paper  to 
collect  more  than  the  law  allows  for  the  use  of  money,  the 
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debtor  must  collude  against  his  owu  interest  in  a  case  where  he 
is  in  no  way  bound  so  to  do^  and  default  in  the  payment  of  the 
obligation,  so  as  to  give  effect  to  the  stipulation  for  attorney's 
fees,  and  suffer  such  fees  and  other  costs  of  suit  to  be  enforced 
against  him.  Moreover,  the  creditor,  in  order  to  profit  from 
this  proceeding,  must  obtain  from  the  attorney  a  portion  of  the 
fee  allotted  to  him  for  his  services,  at  the  end  of  the  suit ;  and, 
where  the  stipulation  is  such  that  reasonable  compensation  only 
is  allowable,  this  method  to  avoid  the  law  against  usury  iu- 
volves  the  further  proposition  that  the  attorney  will  divide  the 
reasonable  fee  allowed  for  his  services  with  the  would-be  usurer* 
If  that  would  be  the  practical  working  of  this  method  to  evade 
the  laws  against  usury,  the  assumption  that  the  stipulation  is 
made  for  that  purpose,  or  could  be  used  for  that  purpose,  in- 
volves the  assumption  that  human  nature  is  so  changed  that 
men  will  connive  against  their  own  interests,  and  aid  and  abet 
the  perpetration  of  wrongs  against  themselves,  without  the 
slightest  coercion,  and  voluntarily  use  the  law  which  was  made 
for  their  protection  to  work  to  their  injury.  It  has  been  a 
maxim  sanctioned  by  the  experience  of  men  from  olden  time 
that  the  presumption  is  that  when  a  man  acts  voluntarily  he 
will  not  act  against  what  he  knows  to  be  his  own  interest.  If 
the  stipulation  was  for  a  certain  sum  or  per  centum  for  attor- 
ney's fees,  which  was  grossly  out  of  proportion  to  the  value  of  the 
services,  it  might  well  be  looked  upon  with  suspicion  in  connec- 
tion with  laws  forbidding  usurious  charges  for  loan  of  money. 
But  where  a  reasonable  attorney's  fee  is  provided  for,  depend- 
ent on  the  event  of  suit  for  collection  of  the  debt,  and  such  fee 
is  allowed  for  such  services  actually  performed,  where  judgment 
is  recovered,  we  cannot  perceive  how  the  usurer  could  profit  by 
it.  So  in  cases  where  the  stipulation  is  that  the  debtor  will 
pay  expenses  of  collection,  without  making  it  de[iendent  on  the 
event  of  a  suit,  the  whole  proposition  is  changed.  Under  such 
a  condition  demands  might  be  put  forth  which  a  court  might 
look  upon  as  incompatible  with  the  provisions  of  law  against 
usury.  But  as  remarked  by  Judge  Deady,  is  it  not  an  un- 
authorized assumption  for  a  court  to  presume  that  the  stipulation 
is  made  to  evade  the  law  against  usury,  without  any  show- 
ing to  that  effect?    As  he  says,  it  would   be  as  proper  to 
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presume  that  part  of  the  principal  is  usury  in  disguise,  with- 
out any  showing  to  that  eflTect,  (  Wihon  8.  M,  Co.  v.  Moreno^ 
supra.) 

The  third  class  of  cases  on  this  subject  as  classified  by  Mr. 
Daniel  maintains  the  negotiability  of  the  instrument,  but  holds 
that  the  stipulation  is  penal  and  void.  This  group  of  cases  is 
closely  allied  to  those  cited  under  the  fourth  class,  and  the  reasons 
affirmed  in  both  are  very  much  alike,  except  that  some  cases  of 
the  third  class  do  not  proceed  upon  the  ground  that  statutes 
against  usury  are  infringed  by  the  stipulation,  but  without  the  aid 
or  supposed  aid  of  statutes  declare  it  void  on  the  ground  that  it 
encourages  litigation,  is  oppressive  to  the  debtor,  and  is  therefore 
against  the  policy  of  the  law.  These,  with  other  considerations, 
were  summarized  in  the  case  of  Merchants^  Nat.  Bank  v.  Semer^ 
supray  as  ground  for  holding  the  stipulation,  on  general  princi- 
ples, without  reference  to  statute,  void.  In  considering  the 
question  from  this  point  of  view,  it  should  be  borne  in  mind 
that  it  is  a  stipulation  of  contract  between  parties  which  the 
court  is  asked  to  declare  void,  and,  as  one  ground  therefor,  the 
obligor  urges  that  it  is  oppressive.  Now,  courts  of  equity,  even, 
do  not  declare  a  contract  void  merely  because  it  is  inexpedient 
or  improvident.  (2  Pomeroy's  Equity  Jurisprudence,  §  928.) 
Nor  do  we  find  this  provision  of  the  instrument  bearing  a  like- 
ness to  those  contracts  which  the  law  generally  condemns  as 
against  public  policy  (Bishop  on  Contracts  [enlarged  ed.], 
§§  467-549),  unless  it  be  considered  champertous,  and  we  have 
not  seen  that  view  seriously  urged. 

If  this  stipulation  could  be  referred  to  any  class  of  contracts 
which  have  been  held  contrary  to  public  policy  by  a  long  line 
of  decisions,  and  fit  to  the  principle  carried  out  in  such  cases, 
there  would  be  more  support  to  that  view.  It  is  not  against 
public  policy  nor  against  the  spirit  of  the  law  in  these  times 
that  attorneys  should  receive  just  and  reasonable  compensation 
for  services.  Nor  is  it  in  principle  unlawful  for  one  to  contract 
with  another  to  re-imburse  the  latter  for  a  lawful  expenditure 
caused  by  the  default  or  wrong  committed  by  the  promisor. 
If  the  main  obligation  is  valid,  and  the  obligor  can  pay  it,  with- 
out question  he  should  do  so  at  maturity ;  and  it  would  seem 
merely  stubborn  denial  of  another's  right  to  compel  the  obligee 


300  Bank  of  Commerce  v.  Fuqua.    [Dec.  T.,1891 

to  go  into  court  to  enforce  payment,  and  suflTer  the  delay,  in- 
convenience, and  expense  of  such  proceeding.  Now,  the  parties 
have  provided  for  this  condition  of  things  in  part  by  a  stipu- 
lation in  the  instrument  that  in  such  event,  if  the  obligee  is 
driven  into  court  by  the  default  of  the  obligor,  the  latter  shall 
pay  a  reasonable  attorney's  fee  for  the  prosecution  of  the  action. 
This  has  been  held  void  as  against  public  policy,  because  it  is 
oppressive  to  the  debtor.  We  cannot  see  on  what  principle  it 
should  be  so  held.  In  such  a  case,as  just  stated, the  oppression 
is  the  other  way — it  proceeds  from  the  party  who  has  borrowed 
the  other's  money  or  got  his  goods,  and  refuses  to  pay  for  the 
same  when  he  is  able  so  to  do.  But  it  may  be  said  that,  in  the 
event  the  debtor's  circumstances  are  such  that  he  cannot  repay 
the  debt  when  due,  it  would  be  oppressive  to  have  judgment 
recorded  against  him  for  the  amount  and  attorney's  fees.  In 
such  a  case  a  judgment  against  one,  which  cannot  be  enforced, 
will  be  poor  satisfaction  for  what  the  obligor  received  in  con- 
sideration for  the  note ;  and  in  such  case  he  may  offer  to  confess 
judgment  without  action,  at  the  maturity  of  the  note,  and  then 
it  is  not  at  all  likely  judgment  would  be  given  for  attorneys' 
fees,  if  that  was  shown. 

It  is  not  uncommon  to  allow  reasonable  attorney's  fees  in  case 
of  foreclosure  of  mortgage.  (See  cases  cited  in  note  to  Merchant/ 
Nat.  BaTik  v.  Sevter,  mpray  to  which  we  add  the  case  of  (Xark 
V.  NkholSy  3  Mont.  372.)  And  such  a  condition  does  not 
appear  to  have  received  the  attacks  upon  it  which  have  been 
aimed  at  the  same  condition  in  a  negotiable  obligation  without 
mortgage.  It  is  hard  to  see  why,  viewed  from  the  stand-point 
of  public  policy,  the  stipulation  is  not  as  obnoxious  in  one  kind 
of  an  obligation  as  another.  Besides,  the  mortgage  is  only  col- 
lateral to  the  obligation  to  insure  the  payment  thereof;  and  its 
enforcement  is  sometimes  more  oppressive  to  the  debtor  than  a 
naked  promise  to  pay,  because  the  mortgage  often  takes  prop- 
erty otherwise  exempt  from  execution. 

But  will  the  stipulation  encourage  litigation?  Viewed  from 
one  side  it  will  not.  The  debtor  will  not  do  anything  to 
encourage  the  bringing  of  an  action  against  himself,  which 
involves  his  payment  of  a  greater  sum  than  would  be  called  for 
without  action.     He  will  discourage  that  result^  and  to  do  so 
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he  will  see  that  his  obligation  is  satisfied  or  extended.  Is  there 
any  real  motive  for  the  creditor  to  unduly  hasten  into  court 
with  his  note  or  bill  of  exchange,  simply  because  his  debtor 
would  be  required  to  pay  the  attorney's  fee — a  matter  from 
which  the  creditor  could  personally  gain  nothing?  Would  he 
decline  to  grant  reasonable  extension  to  a  solvent  debtor,  who 
was  at  the  time  unprepared  to  meet  his  obligation,  and  hurry 
into  court  for  the  sole  purpose  of  wrenching  from  the  debtor 
an  attorney's  fee?  We  do  not  believe  that  experience  shows 
that  these  results  follow.  The  bill  before  us  found  its  way  into 
court  several  months  after  its  maturity,  and  the  complaint  avers 
that  the  payees  had  often  been  requested  to  pay  the  same,  and 
this  is  not  denied. 

We  come  now  to  the  second  class  of  cases,  which  enforces  the 
stipulation,  but  denies  negotiability  to  the  instrument.  (See 
cases  cited  under  this  head  in  1  Daniel  on  Negotiable  Instru- 
ments, §  62.) 

It  is  already  perceived  that  those  opposed  to  the  stipulation 
are  much  divided  among  themselves  in  their  views  of  its  effect. 
The  cases  in  this  second  class  proceed  upon  the  ground  that, 
although  the  stipulation  is  valid  as  a  condition,  it  is  a  condition 
incompatible  with  the  nature  of  negotiable  instruments,  because 
it  introduces  an  element  of  uncertainty  as  to  the  amount  to  be 
called  for  thereon.  It  has  been  pointed  out  by  the  commen- 
tators cited  supra  that,  where  the  stipulation  for  an  attorney's 
fee  is  dependent  on  the  event  of  an  action  to  enforce  payment, 
the  amount  deraandable  at  maturity  is  not  at  all  affected  thereby ; 
and  that,  when  suit  is  brought,  and  it  is  sought  to  enforce  the 
stipulation  along  with  the  principal  and  interest  of  the  note  or 
bill,  it  is  past  due,  and  has  ceased  to  be  a  negotiable  instrument, 
in  the  full  meaning  of  that  term.  This  is  readily  perceived  by 
every  jurist,  and  this  suggestion  seems  to  take  away  much  of 
the  force  of  the  idea  that  the  stipulation  introduces  an  element 
of  uncertainty  into  the  instrument,  which,  as  a  negotiable  instru- 
ment, it  is  unable  to  carry.  In  the  case  of  MercharUs^  Nat.  Bank 
V.  Sevier,  supra.  Judge  Caldwell,  in  touching  upon  this  view  of 
the  stipulation,  says:  "If  a  stipulation  for  an  attorney's  fee 
can  be  upheld  upon  the  ground  that  it  is  a  valid  agreement 
upon  sufficient  consideration  for  the  payment  of  a  liquidated 
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8um^  it  is  not  perceived  why  a  stipulation  to  pay  the  taxes  of 
the  payee,  or  his  oflSce  rent,  or  the  salary  of  his  collector,  or  all 
of  these  and  as  many  more  as  the  genius  of  a  rapacious  creditor 
may  devise,  should  not  be  upheld  and  enforced  by  the  same 
mode  of  reasoning.     Mr.  Justice  Sharswood,  in  Woods  v.  Norths 
84  Pa.  St.  407;  24  Am.  Rep.  201,  following  Chief  Justice  Gib- 
son, characterizes  such  a  provision  as  *  luggage,'  which  negotia- 
ble paper  is  unable  to  carry,  and  pertinently  inquires:   *  If  this 
odI lateral  agreement  may  be  introduced  with  impunity,  what 
may  not  be?'     In  Daniel  on  Negotiable  Instruments,  49,  it  is 
said  this  inquiry  is  answered  by  the  assertion  that  such  pro- 
visions facilitate  rather  than  encumber  the  circulation  of  such 
instruments;  they  are  not  'luggage,'  but  ballast.     Mr.  Daniel's 
assertion  is  in  the  teeth  of  many  adjudged  cases,  among  which 
are  well-considered  judgments  of  such  eminent  jurists  as  Chief 
Justice  Gibson,  Mr.  Justice  Sharswood,  and  Mr.  Justice  Cooley." 
With  great  deference  to  these  able  jurists,  for  whose  opinion  we 
entertain  profound  respect,  we  think  there  is  a  difference  between 
the  stipulation  for  attorney's  fee  in  the  event  of  suit  and  a  stipu- 
lation to  pay  taxes,  office  rent,  collector's  salary,  horse  hire,  etc. 
The  first  stipulation  depends  upon  the  event  of  a  suit  after 
default  of  payment,  and  after  the  paper  has  ceased  to  be  cur- 
rently negotiable.     While  the  paper  is  negotiable,  and  up  to  the 
very  moment  of  instituting  suit  the  amount  demandable  thereon 
is  exact  and  certain.     The  other  class  of  demands  mentioned 
would  be  of  a  character  which  in  their  nature  would  render  un- 
certain the  sum  to  be  demanded  by  the  holder  at  maturity,  and 
therefore  an  instrument  containing  such  stipulations,  by  reason 
of  the  uncertainty  of  the  sum  to  be  called  for  at  maturity,  may 
well  be  held  not  to  be  a  negotiable  instrument.     But  no  such 
stipulations  are  in  the  instrument  before  us,  nor  did  the  instru- 
ment sued  on  in  the  case  last  cited  contain  them. 

We  think,  on  the  whole  consideration,  that  the  cases  cited  in 
the  first  class  by  Mr.  Daniel,  which  sustain  the  validity  of  a 
stipulation  for  attorney's  fee  in  the  event  of  a  suit  and  the  n^o- 
tiabilitv  oi  the  instrument,  are  the  most  consistent  with  the 
principles  of  law  in  general,  and  with  those  special  rules  gov- 
erning negotiable  instruments.  And  we  approve  the  view  of 
Judge  Deady,  in   WUaon  8,  M.  Oo,  y.  Moreno,  supra,  that  the 
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attorneys  fee,  under  such  stipulation,  in  the  event  of  suit,  is 
incidental  thereto,  in  the  nature  of  costs,  and  as  such  is  just  and 
proper ;  and  that  the  stipulation  should  be  such  as  to  leave  the 
question  of  the  reasonableness  of  the  demand  for  services  actu- 
ally rendered  within  the  supervision  and  control  of  the  court. 

Judgment  is  affirmed,  with  costs. 

Affirmed. 
Elake,  C.  J.,  and  De  Witt,  J.,  concur. 
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Xhtes  and  T!Sj3xrsQ—Localion—  Discovery  of  ore,— In  the  caae  at  bar  the  only 
issue  was  whether  the  plaintifif  had  discovered  within  the  boundaries  of  his 
claim  a  yein  of  valuable  ore  prior  to  the  location  of  defendant's  claim.  It  ajv 
peared  from  the  testimony  of  plaintiff  and  his  witnesses  that  there  was  quartz 
in  place  in  the  discovery  and  in  a  cut  connecting  therewith  and  run  after  the 
location;  that  two  of  the  witnesses  had  assayed  some  quartz  taken  from  the 
discovery  and  found  silver.  Thirteen  witnesses  whose  testimony  for  the  de- 
fendant was  not  rebutted,  testified  to  the  effect  that  there  was  no  vein  in  plaint- 
iff's discovery  shaft  at  the  time  of  defendant's  location,  and  that  if  there  had 
been  those  making  the  defendant's  location  were  positive  they  would  have  seen 
it ;  that  plaintiff's  discovery  shaft  was  in  the  top  rock  and  not  in  rock  in  place. 
The  jury  found  for  the  defendant  after  an  inspection  o^  the  premises  in  contro- 
versy. Bdd,  that  the  verdict  was  supported  by  the  testimony,  and  the  grant- 
ing of  a  new  trial  was  an  abuse  of  discretion. 

JuBY— Jiwp^ciion  of  premises —  Verdict.  —  It  is  proper  for  a  jury,  who  have  viewed 
the  property,  which  is  the  subject  of  litigation,  to  take  into  consideration  the 
result  of  their  observations  in  connection  with  the  evidence  in  deliberating  upon 
the  verdict. 

Appeal  from  Third  Judicial  District,  Deer  Lodge  Oov/nty. 

Action  to  determine  the  right  to  the  possession  of  mining 
premises.  The  cause  was  tried  before  F.  "W.  Cole,  Special 
Judge,  sitting  in  place  of  Durpee,  J,  Defendant  appeals  from 
an  order  granting  plaintiff^s  motion  for  a  new  trial. 

JBorbis  &  ForbiSy  for  Appellant. 

The  court  based  his  granting  of  the  motion  for  a  new  trial 
upon  the  ground  that  the  evidence  was  not  sufficient  to  justify 
the  verdict.    We  are  aware  of  the  decisions  of  the  Supreme 
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Court  of  California  and  of  this  State^  where  it  is  held  that  the 
granting  of  a  motion  for  a  new  trial  upon  the  grounds  of  the  in- 
BuiSciency  of  the  evidence  is  addressed  to  the  discretion  of  the 
lower  conrt^  and  that  if  the  new  trial  is  granted  the  Supreme 
Court  will  not  interfere  with  such  order.  We  contend,  however, 
that  the  granting  of  a  new  trial  in  such  cases,  while  discretion- 
ary with  the  trial  court,  is  a  legal  and  not  a  capricious  discretion. 
The  case  at  bar  is  a  very  strong  one  in  favor  of  the  Supreme  Court 
confining  the  trial  court  to  a  proper  and  legal  discretion.  In  the 
absence  of  any  showing  to  the  contrary,  it  will  be  presumed  that 
every  finding  in  this  case  was  against  the  plaintiff;  that  the 
jury  found  against  him  upon  all  material  points.  If  so,  it 
would  do  him  but  little  good  to  point  out  that  he  had  a  dis- 
covery when  he  had  not  complied  with  the  other  requirements 
of  the  law  in  making  his  location.  That  is  exactly  what  he  has 
done  in  this  case,  and  we  hold  that  he  has  not  done  sufficient  to 
justify  the  court  in  reviewing  the  evidence,  for  a  reviewal  upon 
only  one  point  would  be  useless,  when  the  other  findings  were 
against  him.     (Hayne  on  New  Trial  and  Appeal,  §  160.) 

Word  &  Smithj  for  Respondent. 

The  granting  or  refusing  a  new  trial  rests  in  the  sound  legsi 
discretion  of  the  trial  judge.  The  judge  of  the  trial  court  is 
better  acquainted  with  the  facts  and  the  witnesses,  and  is  better 
able  to  judge  of  the  eifect  and  weight  of  the  evidence  than  the 
appellate  court.  Therefore,  where  the  record  shows  that  the 
evidence  is  conflicting  the  granting  of  a  new  trial  is  discretion- 
ary with  the  trial  judge.  {Kinna  v.  -Horn,  1  Mont.  597 ;  Cfiauvin 
V.  Vaiiton,  7  Mont  581 ;  Kilby  v.  Baker,  9  Mont.  398;  Larids- 
man  v.  Thompson,  9  Mont.  182;  Kircher  v.  Conrad,  9  Mont 
196;  18  Am.  St.  Rep.  731.)  An  order  granting  a  new  trial 
on  account  of  insufficiency  of  evidence  to  justify  the  verdict 
will  not  be  reversed  on  appeal,  unless  it  appears  that  there  has 
been  a  manifest  and  flagrant  abuse  of  the  discretion  of  the  trial 
court,  although  the  appellate  court  may  difier  with  the  trial 
court  as  to  the  weight  of  evidence.  {Pico  v.  Oohn,  67  Cal. 
258;  Weddle  v.  Stark,  10  Cal.  301;  Cappe  v.  Brizzdara,  19 
Cal.  607;    OuUahan   v.  Starbuck,  21    Cal.  413;    O'Brien  v. 
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Brady,  23  Cal.  243 ;  Hawkins  v.  Beichert,  28  Cal.  534 ;  HoB 
V.  Bark  Emily  Banning,  33  Cal.  522;  Gerold  v.  Brun»imck  etc. 
Co.  67  Cal.  124;  Irving  v.  Omningham,  58  Cal.  306;  Pierce  v. 
Schaden,  55  Cal.  406;  AUschtd  v.  Doyk,  48  Cal.  535;  Sullivan 
V.  WaUace,  73  Cal.  307;  Gray  v.  Winder,  77  Cal.  525;  Har- 
net  V.  O/i^raZ  Pae.  iZ.  i2.  Cb.  78  Cal.  31 ;  Sharp  v.  Hoffman, 
79  Cal.  404;  Townaend  v.  £/%«,  88  Cal.  230;  Nelson  v.  jPYoyd, 
3  West  Coast  Rep.  114.) 

Blake,  C.  J.  —  The  complaint  alleges  that  Ormond  "is  now, 
and  has  been  since  ...  .  the  ninth  day  of  May,  1888  .... 
the  owner  of,  and  in  the  possession  of,  and  entitled  to  the  pos- 
session of,"  the  Dark  Cloud  Lode  Mining  Claim ;  that  after 
Ormond  "had  become  the  owner  of,  and  in  possession  of,  the 
above  described  mining  ground,  by  virtue  of  prior  discovery, 
and  the  due  location  of  the  said  lode  claim,"  the  Granite  Moun- 
tain Mining  Company   "applied  for  a  patent  in  the  United 
States  land  oflBce  at  Helena  ....  for  an  alleged  claim  called 
by  the  defendant  the  Molar  Lode  Claim,  which  said  pretended 
lode  claim  overlaps  and  conflicts  with  the  area "  and  title  of 
Ormond  to  said  Dark  Cloud  Claim  to  the  extent  of  about  ten 
acres;  that  Ormond  has  filed  in  said  land  office  his  adverse 
claim  thereto,  and  now  brings  this  suit  "  for  the  purpose  of  de- 
termining the  right  to  the  possession  of  said  mining  ground,  and 
the  ownership  thereof;  ....  that  the  said  pretended  claim 
application,  and  proceedings  of  the  defendant,  as  aforesaid,  cast 
a  cloud  upon  the  plaintiff's  title.'' 

The  prayer  is  that  Ormond  "  be  adjudged  the  owner  of  said 
Dark  Cloud  Lode,  ....  and  every  part  thereof  (except  as 
against  the  paramount  title  of  the  United  States),  and  the  right 
to  the  possession  of  the  premises  ....  included  in  the  adverse 
survey  to  the  defendant's  application  for  patent,  and  that  the  de- 
fendant be  adjudged  to  have  no  right,  title,  or  interest  therein." 

The  answer  denies  that  Ormond  owned  at  any  time  the  prop- 
erty described  in  the  complaint,  or  was  entitled  to  its  possession  • 
and  alleges  that  the  defendant  has  been  at  all  the  times  men- 
tioned in  the  complaint  "the  owner  of  that  said  portion  of  said 
property  described  as  the  Molar  Lode  Claim,  and  in  the  posses- 
sion of  the  same,  and  entitled  to  the  possession  thereof:  and 

Vol.  XI.— 20.  » 
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that  at  the  said  time  named  in  said  oomplaint,  and  prior  to 
the  time  of  filing  the  adverse  claim  to  the  same  in  said  land 
office,  .  •  •  •  defendant  made  application  for  a  patent  for  the 
same,  to  which  it  has  a  good  right ;  and  that  the  said  plaintiff 
has  no  right  or  title  to  any  of  the  said  property." 

The  prayer  of  the  answer  is  that  the  defendant  '^be  adjudged 
to  be  tlie  owner  of  and  entitled  to  the  possession  of  all  the  said 
property  described  in  the  said  complaint  as  the  said  Molar 
Lode,  and  that  plaintiff  have  no  right  to  the  same."  The  aver- 
ments of  the  answer  are  denied  by  the  replication. 

The  following  verdict  was  returned :  "  We,  the  jury  in  the 
above-entitled  action,  find  the  title  and  right  to  the  possession 
of  the  ground  in  controversy  to  be  in  the  defendant." 

It  is  stated  in  the  judgment  that  ^Hhe  court  ordered  that  a 
decree  be  entered  herein  in  accordance  with  the  verdict:  .... 
Wherefore  it  is  ordered,  adjudged,  and  decreed  by  the  court 
that  the  title  and  right  of  possession  of  the  premises  described 
in  the  plaintiff's  complaint  and  herein  in  controversy,  •  .  •  • 
and  being  the  ground  in  conflict  between  the  Dark  Cloud  Lode 
Claim  and  the  Molar  Lode  Claim,  ....  is  in  the  defendant, 
and  that  defendant  is  the  owner  and  entitled  to  the  possession 
thereof,  and  that  the  plaintiff  has  no  interest  therein  or  right  or 
claim  thereto." 

Ormond  afterwards  filed  and  served  his  notice  of  intention 
to  move  for  a  new  trial,  and  relied  upon  tliis  among  other 
grounds:  "Insufficiency  of  the  evidence  to  justify  the  verdict 
in  this,  to  wit:  (a)  That  it  was  shown  by  the  evidence  that  the 
plaintiff  made  a  discovery  within  the  limits  of  his  claim  as 
afterwards  located,  in  accordance  with  the  instructions  of  the 
court,  prior  to  the  location  of  his  claim,  and  prior  to  the  location 
of  the  defendant's  claim,  (b)  In  that  the  evidence  showed  a 
discovery  by  plaintiff  within  the  limits  of  the  Dark  Cloud 
Claim,  in  accordance  with  the  instructions  of  the  cour^.,  prior 
to  the  discovery  and  location  of  defendant's  Molar  Claim." 
These  were  the  sole  grounds  which  related  to  the  evidence. 
The  following  order  was  made  and  entered:  "Motion  for  a 
new  trial  sustained,  for  the  reason  that  the  verdict  was  not 
supported  by  the  evidence." 

An  examination  of  the  record  shows  that  there  was  only  one 
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issue  of  fact  apon  the  trial :  Did  the  plaintiff  discover  within 
the  boundaries  of  the  Dark  Cloud  Claim  a  vein  of  valuable 
ore  prior  to  the  location  of  the  Molar  Claim?  The  plaintiff 
testified  he  found  a  foot-wall  in  the  discovery,  and  quart^^  in 
place,  and  mineral  in  an  open  cut;  the  claim  was  located  May 
^y  1888;  the  cut  was  run  after  the  location,  and  commenced 
twenty-five  or  thirty  feet  below  the  discovery ;  the  vein  was 
found  four  or  five  feet  east  of  the  discovery,  and  well  defined ; 
it  was  the  same  lead  as  in  the  discovery. 

E.  O.  Akerman  testified  he  was  upon  the  premises  for  the 
first  time  in  June,  1890,  and  found  quartz  in  the  discovery  shaft 
three  and  one  half  or  four  feet  from  the  surface ;  the  seam  is  not 
very  wide  there,  but  lower  down  it  runs  to  eighteen  inches  wide ; 
he  assayed  some  quartz  taken  from  the  discovery,  and  found 
silver;  found  in  the  open  cut  a  vein  of  quartz  which  connected 
with  the  discovery;  the  vein  is  about  one  and  one-half  inches 
wide  inside  of  the  discovery  shaft,  and  about  two  feet  from  the 
surface ;  have  never  mined ;  the  vein  is  eighteen  inches  wide  in 
the  cut,  and  about  two  feet  from  the  bottom ;  the  highest  assay 
was  four  and  one-half  ounces  of  silver.  This  came  from  ore  at 
the  depth  of  seven  feet  in  the  cut. 

J.  E.  Babcock  testified  he  was  upon  the  Dark  Cloud  Claim 
last  winter;  found  a  vein  of  quartz  in  the  discovery  shaft,  and 
assayed  it,  and  got  three  ounces  of  silver;  the  vein  is  three 
feet  wide  at  the  bottom,  and  there  is  about  one  foot  of  quartz ; 
the  cut  and  shaft  are  one  open  cut ;  the  north  part  of  it  may 
have  been  a  shaft,  and  four  feet  from  the  surface  found  a  vein 
a  foot  wide ;  the  vein  was  nine  feet  long,  and  run  from  the  cut 
into  the  shaft. 

Mr.  McFadden  testified  he  worked  for  plaintiff  in  June  and 
July,  1888;  the  vein  at  the  discovery  shaft  was  about  eighteen 
inches  or  two  feet  thick;  made  a  cut  thirty-five  or  forty  feet 
long,  and  run  into  the  shaft ;  the  same  ledge  is  in  the  cut  and 
shaft;  started  to  work  the  last  of  June  or  first  of  July,  and 
was  there  two  or  three  weeks ;  saw  a  well-defined  lead  in  the 
shaft  before  he  went  to  work;  the  vein  was  fifteen  inches  to  two 
feet  thick,  and  was  within  two  or  three  feet  of  the  surface. 

Prank  Barnes  testified  he  saw  the  discovery  shaft  of  the 
Dark  Cloud  Claim  in  the  spring  of  1888,  and  found  a  ledge  of 
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mineral-bearing  rock  ia  place  two  or  two  and  one-half  feet 
wide. 

Mr.  Larson  testified  he  saw  McFadden  at  work  upon  the 
Dark  Cloud  Claim,  and  the  same  vein  was  in  the  shaft  and  cue. 

F.  Carey  testified  he  was  on  the  Dark  Cloud  Claim  in  June, 
1890,  and  the  ahaft^  after  about  fifteen  or  sixteen  inches^  had 
lead  matter. 

The  plaintiff  then  rested,  and  the  foregoing  statement  is  a 
fair  summary  of  the  testimony  in  his  behalf  upon  the  point  in 
controversy.  The  defendant  produced  thirteen  witnesses,  who 
testified  to  the  contrary.  We  will  not  notice  what  was  said  by 
each  of  these  persons,  but  will  present  an  abridgment  of  their 
evidence.  The  Molar  Claim  was  located  July  19,  1888;  there 
was  no  vein  in  the  discovery  shaft  of  the  Dark  Cloud  Claim; 
there  was  no  vein  in  the  cut,  July  19,  1888;  if  there  had  been 
a  vein  about  ten  or  fifteen  inches  wide,  those  who  examined  the 
Dark  Cloud  Claim  for  this  purpose  are  positive  they  would 
have  seen  it;  the  shaft  was  in  the  top  rock,  and  not  rock  in 
place,  or  a  solid  formation ;  a  trace  of  silver  can  be  found  in 
assaying,  with  litharge,  any  kind  of  rock. 

No  testimony  was  offered  in  rebuttal  by  the  plaintiff.  It  ap- 
pears from  the  record  that  "the  jury,  under  the  direction  of  the 
said  court,  proceeded  to  the  premises  in  controversy,  and  viewed 
the  same,"  before  they  returned  their  verdict.  The  Code  of  Civil 
Procedure  contains  this  section :  "  Whenever,  in  the  opinion  of 
the  court,  it  is  proper  for  the  jury  to  have  a  view  of  the  property 
which  is  the  subject  of  litigation,  or  of  the  place  in  which  any 
material  fact  occurred,  it  may  order  them  to  be  conducted  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which  shall  be 
shown  to  them  by  some  person  appointed  by  the  court  for  that 
purpose."  (§  263.)  This  action  of  the  jury,  in  pursuance  of  the 
order  of  the  court  below,  makes  a  radical  distinction  between  the 
case  at  bar  and  the  authorities  cited  by  the  respondent.  In  JEr- 
hardi  v.  Boaro,  113  U.  S.  527,  Mr.  Justice  Field  for  the  court 
said :  "It  would  be  difficult  to  lay  down  any  rules  by  which  to 
distinguish  a  speculative  location  from  one  made  in  good  faith 
with  a  purpose  to  make  excavations  and  ascertain  the  character 
of  the  lode  or  vein,  so  as  to  determine  whether  it  will  justify 
the  expenditures  required  to  extract  the  metal;  but  a  jury  from 
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the  viciDity  of  the  claim  will  seldom  err  in  their  conclusions  on 
the  subject."  In  deliberating  upon  their  verdict,  they  had  the 
ri^ht  to  take  into  consideration  their  observations  in  conneo- 
tion  with  the  evidence.  {Topeka  v.  Martineau,  42  Kan.  387; 
Parks  v.  Boston^  15  Pick.  198;  Smith  v.  Morse,  148  Mass.  407; 
Washburn  v.  Milwaukee  ete.  R.  R.  Co.  59  Wis.]364 ;  Thompson 
on  Trials,  §§  893-895.)  It  must  be  understood,  however,  that 
the  verdict  under  these  circumstances  is  not  to  be  treated  as  con- 
clusive upon  any  issue.  In  this  case,  the  jury  apparently  found 
the  facts  in  accordance  with  the  evidence  upon  the  part  of  the  de- 
fendant. Upon  a  review  of  the  record,  we  think  that  the  verdict 
was  amply  supported  by  the  testimony,  and  that  the  court  abused 
its  sound  legal  discretion  in  granting  the  motion  for  a  new  trial. 

It  is  therefore  ordered  and  adjudged  that  the  order  appealed 
£rom  be  reversed,  and  that  the  cause  be  remanded,  with  direc- 
tions to  overrule  the  motion  for  a  new  trial. 

Reversed* 

Habwood,  J.,  and  De  Witt,  J.,  concur. 


SHREVE  ET  AL.,  Appellants,  v.  COPPER  BELL  MIN- 

ING  COMPANY,  Respondent. 

[Argued  October  19»  1891.    Decided  December  14,  1891.] 

KiNSS  AKD  MnnNa— JSUoppeZ  hy  d«ed.  — Where  the  owners  of  a  mining  claim, 
prior  to  conveying  by  separate  deeds  all  their  right,  title,  and  interest  therein 
to  the  defendant,  had  changed  the  boundaries  so  that  a  portion  thereof  conflicted 
with  an  adjoining  claim  to  which  they  afterwards  acquired  title,  they  cannot 
thereafter  be  heard  to  assert  any  claim  to  the  area  in  conflict,  as  their  deeds  to 
the  defendant  must  be  construed  to  convey  the  claim  as  its  boundaries  were 
known  to  them  at  the  date  of  their  conveyances,  and  thereby  an  estoppel  is 
created  between  the  parties  and  their  privies  which  is  binding  upon  such  after- 
acquired  title.    (De  Witt,  J.,  dissenting.) 

\ — Location— Discoveiy — ** Valuable"  mineral  deposit  interpreted,  —  Under 
section  2319  of  the  Revised  Statutes  of  the  United  States,  opening  to  exploration 
and  purchase  all  valuable  mineral  deposits  in  lands  belonging  to  the  United 
States,  and  section  1477,  fifth  division  of  the  Oompiled  Statutes,  requiring  the 
discovery  on  the  lode  of  a  vein  of  quartz  or  ore  with  at  least  one  well-defined 
wall,  as  a  condition  precedent  to  recording  the  notice,  it  is  not  essential  to  the 
validity  of  the  location  of  a  mining  claim  that  the  discoverer  should  have 
found,  prior  to  his  location  thereof,  that  the  lode  contained  mineral  deposits  of 
suificient  value  to  justify  work  to  extract  them ;  but  the  spirit  of  the  statutes  ig 
satisfied  by  the  discovery  of  mineral  deposits  of  such  value  as  to  at  least  justify 
the  exploration  of  the  lode  in  expectation  of  finding  ore  sufficiently  valuable  to 
work.  (Davis  ▼.  TTeid&oU,  7  Mont.  107 ;  8.  0.  139  U.  8.  507,  reviewed  and 
^Ustinguished.) 
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310       Shrevb  v.  Copper  Bell  Min.  Co.    [Dec.  T.,  1891 
Appeal  from  Fifth  Judicial  Didrid,  J^ferson  County. 

Action  to  determine  the  right  to  the  possession  of  mining 
premises.  The  caase  was  tried  before  Galbbaith^  J.  De* 
fendant  had  judgment  below. 

McConndl  &  dayherg^  for  Appellants. 

I.  The  court  found  that  the  grantors  of  the  plaintifis  did 
everything  necessary  to  make  a  valid  location  of  the  Lightning^ 
Lode,  except  that  they  failed  to  make  a  valid  discovery  of  a 
mineral*bearing  vein  or  lode  before  making  their  location ;  and 
upon  this  point  the  court  found  as  follows :  "  That  prior  to  the 
time  of  location,  by  posting  the  notice  and  marking  the  bound- 
aries of  the  said  Lightning  Mining  Claim,  there  had  not  been 
any  actual  discovery  of  any  vein  or  lode  containing  rock  in 
place,  or  any  rock,  bearing  any  known  mineral  deposits  of  suf- 
ficient value  to  justify  expenditure  in  the  effort  to  extract  them/' 
And  again,  that  they  "did  not  know  by  assay  or  otherwise^ 
prior  to  the  location  by  them  of  the  surface  ground,  that  this 
rock  (found  in  the  discovery)  did  actually  contain  any  mineral 
of  sufficient  richness  to  justify  work  to  extract  it."  The  court 
also  found  as  a  conclusion  of  law:  ''That  the  Lightning  Claim 
and  location  is  invalid,  and  of  no  force,  for  the  absence  of  a  dis- 
covery of  any  vein  or  lode  containing  rock  bearing  hnovm  min- 
eral deposits  of  such  richness  as  to  justify  work  to  extract  them 
at  or  prior  to  the  location  of  the  surface  ground  of  said  claim.'' 

The  foregoing  findings  were  duly  assigned  as  errors.  The 
court  adopted  a  false  standard  as  to  the  requirements  of  the  law 
of  Congress  in  regard  to  what  constitutes  a  discovery  of  a  vein 
or  lode  containing  valuable  mineral  deposits.  The  standard  of 
the  court  is  that  the  '^mineral  deposits"  must  be  '^of  sufficient 
richness  to  justify  work  to  extract  them,"  and  in  keeping  with 
this  erroneous  standard,  he  found  that  the  mineral-bearing  rock 
which  was  discovered  by  the  locators  ot  the  Lightning  Lode  did 
not  contain  "any  mineral  of  such  sufficient  richness  to  justify 
work  to  extract  it."  The  meaning  of  the  term  "  c&ineral  vein^ 
lode,  or  ledge,"  as  found  in  section  2319  of  the  Revised  Stat- 
utes of  the  United  States,  has  been  repeatedly  defined  by  the 
courts;  and  it  is  the  discovery  of  the  mineral  vein^  lode,  or 
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ledge  spoken  of  in  this  section  that  must  be  made  before  the 
location  can  be  lawfully  made;  and  the  question  in  this  case  is 
whether  the  discovery  upon  a  mineral  vein,  lode^  or  ledge  must 
be  of  ^' such  richness  as  to  justify  work  in  extracting  it/'  before 
a  valid  location  can  be  made.  The  court  below  held  that  it 
was;  and  in  this  we  respectfully  but  earnestly'  submit  that 
there  was  error;  that  to  hold  such  a  doctrine  would  be  to 
destroy  the  title  of  nine  tenths  of  the  quartz  mining  properties 
that  are  now  being  worked  in  the  State  of  Montana.  All 
experience  teaches  us  that  to  find  pay  ore  at  or  near  the  surface 
of  the  ground  is  the  exception ;  and  that  the  general  rule  is, 
that  pay  ore  is  not  found  except  at  considerable  depths  in  the 
earthy  and  can  only  be  reached  after  a  great  deal  of  labor  and 
the  expenditure  of  much  money;  and  that  it  is  an  nnreason- 
able  construction  of  the  foregoing  acts  of  Congress  to  hold  that 
ore  must  be  found  of  ^^%uch  richness ''  as  that  it  will  pay  to 
extract  it  before  a  location  can  be  made,  because  until  the  locator 
is  certain  of  his  title  he  cannot  afford  such  a  great  outlay  of 
labor  and  treasure. 

The  following  definition  has  the  unqualified  approval  of  the 
Supreme  Court  of  the  United  States,  to  wit:  "To  determine 
whether  a  lode  or  vein  exists  it  is  necessary  to  define  those 
terms ;  and  as  to  that  it  is  enough  to  say,  that  a  lode  or  vein  is 
a  body  of  mineral  or  miueral*bearing  rock,  within  defined 
boundaries  in  the  general  mass  of  the  mountain.''  In  this 
definition  the  elements  are  "  a  body  of  mineral  or  mineral-bear- 
ing rock  and  the  boundaries;  with  either  of  these  things  well 
established,  very  slight  evidence  may  be  accepted  as  to  the  exist- 
ence of  the  other.  A  body  of  mineral  or  mineral-bearing  rock 
in  the  general  mass  of  the  mountain,  so  far  as  it  may  continue 
unbroken  and  without  interruption,  may  be  regarded  as  a  lode, 
whatever  the  boundaries  may  be.  In  the  existence  of  such 
body,  and  to  the  extent  of  it,  boundaries  are  implied.  On  the 
other  hand,  with  well  defined  boundaries,  very  slight  evidence 
of  ore  within  such  boundaries  will  prove  the  existence  of  a  lode. 
Such  boundaries  constitute  a  fissure,  and  if  in  such  fissure  ore  is 
found,  although  at  considerable  intervals  and  in  small  quanti- 
ties, it  is  called  a  lode  or  vein."  (Iron  Silver  Min.  Co.  v.  Cheea^ 
man,  116  U.  S.  629-538.    See,  also,  Stevens  v.  Gifl,  1  Morr. 
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Mia.  Rep.  579;  Eureka  Min.  Co.  v.  Richmond  Min,  Co.  9 
Morr.  Min.  Eep.  587;  Jupiter  Min,  Go,  v.  Bodie  Con.  Min.  Ob. 
11  Fed.  Rep.  675;  Harrington  v.  Chambers,  3  Utah,  94;  North 
Noonday  Cd.  v.  Orient  Co.  9  Morr.  Min.  Rep.  387 ;  Hyman  v. 
WheeUn^y  1  Morr.  Min.  Rep.  558,  559,  560;  Foote  v.  National 
Min.  Co.  2  Mont.  402;  Chambers  v.  Harrinffton,  111  U.  S.  350.) 
There  can  be  no  doubt  but  that  the  court  would  have  found  that 
there  was  a  genuine  legal  discovery  made  upon  the  Lightning 
vein  if  it  had  not  been  for  the  &lse  standard  which  he  took  as 
to  what  the  law  was;  that  is,  the  locators  must  find  a  lead  of 
such  richness  in  precious  metals  as  to  justify  labor  in  extracting 
them. 

Counsel  for  the  respondent  relied  in  the  court  below  upon 
the  case  of  Deffeback  v.  Hawhe,  115  U.  S.  392.  Tliat  case  had 
reference  solely  to  a  placer  claim ;  and  there  was  no  contention 
upon  this  subject,  so  that  what  the  bourt  said  in  regard  to  it 
does  not  amount  to  any  authoritative  decision,  and  even  if  it 
was,  it  might  be  perfectly  true  in  regard  to  a  placer  claim;  but 
we  submit  that  the  rule  is  wholly  diflferent  when  referring  to 
quartz  mines.  As  having  a  bearing  upon  the  case  of  De^eback 
V.  Hawke,  we  refer  the  court  to  the  Colorado  Coal  Co.  v.  United 
Statesy  123  U.  S.  327,  and  also  Francoeur  v.  Newhouse,  40  Fed. 
Rep.  622.  These  cases  do  not  in  any  manner  affect  the  ques- 
tion as  to  what  constitutes  a  vein,  lode,  or  ledge,  as  given  in 
authorities  heretofore  referred  to.  The  mining  laws  are  to  be 
liberally  construed.  {Robertson  v.  Smith,  1  Mont.  410;  Upton 
V.  Larkin,  7  Mont.  449.)  The  testimony  of  assays  made  after 
discovery  are  to  be  considered  in  determining  whether  a  genuine 
discovery  has  been  made  or  not.  (jSout/iem  Cross  Co.  v.  Europa 
Co.  15  Nev.  385.) 

II.  The  court  finds  as  a  conclusion  of  law  that  the  plaint- 
iffs are  estopped  by  the  deeds  of  Nelson  and  Koegel  from  assert- 
ing title  to  any  part  of  the  ground  embraced  in  the  Edna  Lode, 
as  was  marked  off  and  designated  on  the  seventeenth  day  of 
August,  1889,  and  prior  thereto.  This  is  duly  assigned  as 
error  by  the  appellants,  (a)  The  respondent  introduced  a 
deed  from  Charles  Koegel  to  Riggs  and  Bradley,  dated  the 
seventeenth  day  of  August,  1889,  in  which  he  conveys  to  them 
"  an  undivided  one- fourth  interest  in  and  to  that  certain  piece 
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or  paroel  of  land  known  as  the  Edna  Quartz  Lode  Mining 
Claim,  situated  in  Cataract  unorganized  mining  district,  Jeffer- 
son County,  Montana  Territory.  Said  Edna  Lode  is  fully 
described  in  the  notice  of  location  thereof  which  is  recorded  in 
the  oflSce  of  the  county  clerk  and  recorder  of  Jefferson  County, 
Montana,"  No  evidence  was  offered  to  explain  this  convey- 
ance, and  indeed  none  could  have  been  lawfully  offered,  because 
it  is  plain  and  unambiguous  and  needs  no  explanation.  It 
is  axiomatic  that  in  a  deed,  words  of  general  description  are 
limited  by  those  of  particular  description.  And  it  is  further- 
more an  uncontroverted  proposition  of  law,  where  in  a  descrip- 
tion of  a  deed  reference  is  made  to  another  deed  or  writing  for 
boundaries,  that  such  description  may  be  looked  to,  and  have 
the  same  effect  upon  the  description  as  if  the  descriptions  con- 
tained in  such  paper  referred  to  were  themselves  incorporated 
in  the  deed.  Koegel  in  his  deed  refers  to  the  location  notice, 
and  says  that  the  Edna  Lode  which  he  was  conveying  on  the 
17th  of  August,  1889,  was  fully  described  therein.  How  can 
it  be  said,  then,  that  he  conveyed  any  portion  of  the  land  in  dis- 
pute which  was  wholly  unconnected  with  the  Edna  Lode  until 
the  effort  was  made  to  change  the  lines  of  the  Edna  Lode  on 
the  13th  of  May,  1889?  So  on  the  15th  of  June,  1887,  when 
this  description  was  made,  and  the  very  identical  description 
of  the  very  identical  piece  of  land,  an  undivided  one-fourth 
interest  in  which  Ko^el  is  conveying  by  his  deed  was  marked 
out  upon  the  ground.  It  seems  to  us  that  it  is  too  absurd  for 
argument  to  insist  that  there  is  any  estoppel  on  Koegel  and 
those  who  hold  under  him  by  reason  of  this  deed.  The  con- 
tention that  the  appellants  are  estopped  by  this  deed  rests  upon 
the  provisions  of  section  267,  fifth  division  of  the  Compiled 
Statutes,  providing  that  an  after-acquired  title  to  real  estate 
shall  pass  to  the  grantee  where  the  grantor  purported  to  convey 
the  fee,  but  at  the  time  of  the  conveyance  did  not  have  the  legal 
estate  therein.  Admit,  for  the  sake  of  argument,  that  the  fact 
is  as  found  by  the  court,  that  no  relocation  notice  was  re- 
corded for  the  Edna  Lode  until  the  nineteenth  day  of  No- 
vember, 1889,  aft;er  the  execution  of  this  deed;  and  admit  the 
further  fact  that  until  this  location  notice  was  recorded,  accord- 
ing to  the  finding  of  the  court  no  possessory  title  or  right  to 
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the  land  in  dispute  was  vested  in  the  grantors  of  the  defendant, 
still,  let  it  be  admitted,  that  notwithstanding  there  was  no  estate 
whatever  in  Koegel  and  Nelson  to  the  ground  in  dispute  at  the 
time  their  deeds  were  made  for  the  want  of  this  location  notioe, 
even  upon  the  assumption  that  the  Lightning  Claim  was  void ; 
still  we  insist  there  was  no  estoppel  for  the  reason  that  there 
was  no  oonveyanoe  by  said  deeds  to  Bradley  and  Riggs  of  any 
portion  of  the  groand  in  dispute.  That  which  was  the  Edna 
Lode,  as  it  was  recorded  on  the  15th  of  June,  1887,  and  not  as 
it  was  changed  or  attempted  to  be  changed  on  the  13th  of  May, 

1888,  was  conveyed.  (6)  In  the  deed  of  Frank  Nelson  to 
Kiggs  and  Bradley,  executed  on  the  twenty-first  day  of  August, 

1889,  he  "grants,  bargains,  sells,  remises,  releases,  and  forever 
quit-claims  unto  the  said  parties  of  the  second  part,  and  to 
their  heirs  and  assigns,  all  of  the  undivided  one-fourth  inter- 
est of  the  said  party  of  the  first  part  in  and  to  the  Edna 
Quartz  Lode  Claim,  situate  in  Cataract  unorganized  mining 
district,  Jefierson  County,  Montana  Territory.  This  claim  is 
recorded  on  page  448  of  Book  P  of  Lode  Locations  of  Jeffer- 
son County.'^  This  is  substantially  the  same  description  as 
given  in  the  deed  of  Koegel.  After  describing  the  claim  gen- 
erally by  its  name,  as  the  Edna  Quartz  Lode  Claim,  the  deed 
proceeds  to  say:  "Said  claim  is  recorded  on  page  488  of  Book 
P  of  Lode  Locations  of  Jefferson  County."  The  language  of 
this  deed  is  plain  and  unambiguous.  It  needs  no  parol  testi- 
mony to  show  the  subject  to  which  it  applies.  It  refers  to  the 
record  notice  giving  the  book  and  page,  and  that  of  itself  when 
read  shows  what  was  conveyed,  (c)  The  court,  over  the  objeo* 
tion  of  appellants,  permitted  Frank  Nelson  to  be  asked  what 
he  intended  to  convey  by  this  deed.  This  was  clearly  erro- 
neous. Where  the  description  of  land  in  the  deed  is  definite 
and  certain  and  no  latent  ambiguity  exists,  extrinsic  evidence 
to  vary  its  terms  is  inadmissible.  {HoUsomb  v.  Mooney^  13  Or. 
603 ;  Donndl  v.  Humpkreys^  1  Mont  518 ;  Taylor  v.  Hotter^  1 
Mont.  688.) 

Toole  &  Wallace^  of  counsel  for  Appellants. 

I.     Was  the  finding  of  the  court,  that  the  locators  of  the 
Lightning  had  not,  prior  to  their  location,  discovered  any  vein 
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containing  rock  in  place,  bearing  known  mineral  deposits  '^of 
sufficient  value  to  justify  expenditure  in  the  effort  to  extract 
them/'  the  true  standard  of  guidance?  Was  it  warranted  by 
the  evidence?  and  herein,  did  the  court  give  the  phrase  its 
proper  meaning  in  applying  it  to  the  evidence?  Upon  this 
point  we  insist  that  the  evidence,  as  disclosed  by  the  record, 
taken  as  a  whole,  clearly  develops  that  there  were  deposits  dis- 
covered of  a  value  "sufficient  to  justify  expenditure  in  the  effort 
to  extract  them."  In  this  connection  it  must  be  borne  in  mind 
that  both  parties  are  claiming  this  ground  as  mineral  land,  and 
the  government,  as  a  party  to  the  action,  is  desirous  of  discover- 
ing to  which  of  the  two  parties,  if  either,  a  patent  for  this  min- 
eral land  should  be  granted.  This  brings  us  to  the  question : 
What  is  sufficient  discovery,  so-called,  to  uphold  a  location? 

Sections  2318  and  2319  of  the  United  States  Revised  Stat- 
utes speak  of  "valuable  mineral  deposits,"  and  of  "lands  valu- 
able for  minerals,"  respectively,  and  the  latter  section  declares 
that  such  "deposits"  shall  be  "open  to  exploration  and  pur- 
chase." There  is  nowhere  in  the  act  of  Congress  r^ulating 
this  subject  any  provision  for  a  prior  discovery,  excopt  as  it 
may  be  gathered  by  inference  by  the  language  of  the  two  pre- 
ceding sections.  Section  2324,  the  only  section  assuming  to 
define  the  manner  of  segregating  a  claim  from  the  public  do- 
main, while  providing  for  marking  of  boundaries  and  for  the 
contents  of  a  record,  if  any  be  made,  makes  no  provision  for  a 
discovery  previous  to  either.  This  requirement  is  imposed 
pursuant  to  authority  of  the  act  of  Congress,  by  section  1497, 
page  1054,  of  our  own  State  statutes,  and  the  language  of  that 
section  is  that  before  the  would-be  locator  shall  be  entitled  to 
record  the  notice  previously  provided  for,  he  shall  have  dis- 
covered, first,  "a  vein  or  crevice  of  quartz  or  ore  with  at  least 
one  well  defined  wall."  If  the  testimony  of  the  locators  of  the 
Lightning  be  accepted  as  the  true  version  of  their  acts,  it  is 
manifest  that  they  developed  a  vein,  that  they  developed  a 
thoroughly  well  defined  wall,  called  the  hanging  wall,  and  that  J 

within  the  boundaries  of  that  vein  they  found  ore  matter  bear- 
ing mineral.    "To  deny  the  sufficiency  of  such  a  discovery  would  ■ 
be  an  event  in  mining  history  disastrous  in  the  extreme  in  its 
results. 
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The  word  "  known,"  used  by  the  court  in  its  findings,  no- 
where appears  in  the  provisions  of  the  act  of  Congress,  and  can 
only  be  found  in  some  of  the  railroad  land  grant  acts  in  the 
exception  clause,  where  the  term  "mineral  lands"  is  oftentimes 
further  modified  by  excluding  iron  and  coal.     It  would  be 
unfair  to  adopt  this  provisional  and  qualified  description  — 
intended  to  except  from  a  grant  lands  of  a  specific  character  at 
the  time  the  grant  takes  effect — for  the  purpose  of  defining 
lands  subject  to  exploration   and   purchase,   as  between   the 
would-be  locators  and  the  government.    So,  too,  the  language 
of  the  exception  in  the  Town  Site  Act  (§  2392)  varies  in  turn. 
Section  2386  of  that  act  expressly  recognizes  the  exception 
of  claims  from  its  operation,  leaving  by  express  reservation, 
however,  the  validity  of  such  claims  as  between  the  claimants 
and  the  government  still  an  open  question.     We  insist  that  the 
word  "exploration,"  as  used  in  section  2319,  supra,  is  of  the 
utmost  significance  in  this  connection.     In  addition  to  the  cases 
cited  by  ajssociate  counsel  upon  this  proposition,  we  call  the 
attention  of  the  court  to  the  late  case  o£  Davis  v.  Weibbold,  139 
U.  S.  507,  where  there  is  an  exhaustive  discussion  of  the  term 
''known  mineral   lands"  in  connection  with  the  reservation 
clause  in  the  town-site  act  and  in  railroad  land  grants,  and 
where  the  decisions  are  exhaustively  reviewed. 

11.  Re-affirming  the  position  that  the  deeds  of  Ko^I  and 
Nelson  did  not  convey  more  than  the  ground  called  for  under 
the  original  location  of  the  Edna,  we  yet  desire  to  insist  that 
there  could  be  no  estoppel  as  against  the  Lightning  Claim  or 
its  owner,  for  three  reasons:  (a)  This  is  an  action  upon  an 
adverse  claim  to  determine  the  right  of  possession  not  only  as 
between  the  individuals,  but  as  to  the  government,  i.  e.,  which 
claim  has  segregated  the  land  within  its  boundaries  from  the 
public  domain,  so  as  to  entitle  the  claimants,  by  virtue  of  it^  to 
a  patent  from  the  United  States,  The  Lightning  was  located 
by  qualified  locators,  Watson  and  Donnelly,  at  a  time  when 
the  Edna  had  not  segregated  the  premises  in  controversy  from 
the  public  domain.  What,  then,  was  the  effect  of  this  loca- 
tion by  Watson  and  Donnelly?  Manifestly  it.  segregated  the 
premises  in  controversy  as  a  part  of  the  Lightning  Lode,  and 
vested  the  exclusive  right  of  possession  in  Watson  and  Donnelly, 
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who^  as  locators^  and  under  the  name  of  the  Lightning,  had  con- 
nected themselves  with  the  government.  Such  a  location  would 
have  been  necessary  to  segregate  this  land  and  to  establish  as 
to  it  any  right  of  possession.  The  Lightning  having  been 
recorded,  all  subsequent  purchasers  of  the  Edna  Claim,  or  any 
interest  in  it,  were  charged  with  notice  of  the  Lightning  Claim, 
its  boundaries,  and  the  extent  to  which,  as  a  valid  mining  claim, 
it  occupied  the  earth's  surface.  (Deffeback  v.  Hawke,  115  U.  S. 
407.)  The  Lightning  then  invested  in  its  locators  an  exclusive 
right  to  claim  a  patent  for  this  ground  from  the  governments 
The  effect  of  this  doctrine  of  estoppel  invoked  by  the  court 
would  be  to  destroy  the  Lightning  location,  and  send  the  patent 
of  the  government  to  the  Edna,  whereby  the  United  States 
would  be  made  to  grant  a  patent  to  those  who  never  had  a  loca- 
tion sufficient  to  entitle  them  thereto.  A  mining  claim  may  be 
lost  by  forfeiture  or  abandonment,  but  never  by  estoppel.  The 
facts  found  by  the  court  might  be  presented  in  a  subsequent 
suit  to  declare  a  trust  in  Nelson  and  Koegel  to  the  extent  of 
their  one-half  interest  in  the  premises  in  controversy  under  the 
Lightning  location,  but  they  cannot  have  the  effect  of  impair- 
ing or  destroying  the  connection  between  the  government  and 
the  Lightning  location.  {Saunders  v.  Mackey^  5  Mont.  623- 
534.)  When  Watson  and  Donnelly  located  the  Lightning  they 
initiated  a  new  title  under  the  United  States.  This  title  is  the 
only  one  the  government  would  recognize.  Their  conveyance 
to  Nelson  and  Koegel,  qualified  locators  themselves,  does  not 
defeat  the  location  or  change  it  status  as  to  the  United  States. 
Nothing  short  of  a  conveyance  to  an  alien  would  have  this 
effect.  {Tibbetts  v.  Ah  Tong,  4  Mont.  536-543.)  (6)  This 
deed  of  Nelson,  and  also  the  deed  of  Koegel,  to  respondent's 
predecessors  was  of  the  JEdiia  Claim  only — it  did  not  purport 
to  convey  a  fee-simple  absolute,  but  simply  the  claim  and  right 
of  possession  existing  by  virtue  of  the  location.  Hence,  the 
statute  of  Montana  as  to  afler-acquired  title  clearly  could  have 
no  application.  Moreover,  it  did  not  assume  to  convey  a  por- 
tion of  the  earth's  surface  by  metes  and  bounds,  designating  it 
for  convenience  as  the  Edna,  in  which  event  it  might  be  con- 
tended that  any  other  title,  howsoever  acquired,  to  any  portion 
within  the  bounds  would  inure  to  the  benefit  of  the  grantee. 
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To  say  that  by  such  a  deed  they  were  estopped  would  be  to 
place  a  limitation  upon  their  rights  as  dtisens,  to  connect  them* 
selves  with  the  government.  Again,  even  if  there  had  been  a 
forfeiture  of  the  Edna,  this  doctrine  ia  clearly  opposed  to  the 
principle  announced  in  Macket/  v.  Saunderif  supra;  and  so  the 
court  erred  in  permitting  Nelson  to  explain  that  which  be 
intended  to  convey  by  the  deed  for  the  additional  reason  that 
notbinfy  beyond  the  Edna  Claim,  so  designated  in  the  deed, 
<x)u1d  be  imported  into  it.  And  the  purchasers  under  this  deed 
knew,  or  were  presumed  to  know,  that  all  they  could  acquire 
by  its  terms  was  the  right  of  possession,  much  or  little;  apper- 
taiuing  to  this  Edna  Claim,  being  also  charged  with  record 
notice  of  the  existence  of  the  Lightning.  {Deffeback  v.  Hatcke, 
115  U.  S.  407.)  (o)  Shreve  became  a  cotenant  in  the  Light* 
ning  to  the  extent  of  a  one-half  interest  by  the  same  deed 
whereby  Nelson  acquired  his  interest.  Shreve  never  was  in 
any  manner  connected  with  the  Edna,  and  by  conveyance  from 
Watson  and  Donnelly  became  the  owner  of  an  undivided  one 
half  of  the  premises  in  dispute.  How  an  alleged  estoppel  as 
against  his  cotenant  Nelson  could  affect  his  interest,  We  fail  to 
understand. 

Word  &  Smiihy  for  Respondent. 

I.  Section  2319  of  the  United  States  Revised  Statutes  pro* 
vides:  '^That  all  valtiable  mineral  deposits  in  land  belonging  to 
the  United  States  ....  are  declared  to  be  free  and  open  to 
exploration,"  etc.  This  section  has  been  frequently  before  the 
courts,  and  has  been  construed  so  that  the  matter  is  now  practi« 
cally  settled  as  to  the  character  of  land  that  can  be  entered 
under  the  United  States  mineral  laws.  The  cases  cited  by 
counsel  for  appellant  are  simply  definitions  of  "veins."  There 
may  be  veins  well  defined,  and  still  barren  of  any  kind  of  min- 
eral. Such  veins  are  not  subject  to  location  under  the  mineral 
laws.  Before  there  can  be  a  location  of  a  mineral  claim  there 
must  be  a  discovery  of  ^^  valuable  mineral  deposits."  The  word 
^valuable"  in  the  statute  of  the  United  States  qualifies  the  word 
''deposits"  and  not  the  word  "mineral."  Both  words,  "valu- 
able" and  "mineral,"  are  adjectives  qualifying  "deposits." 
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As  to  the  character  of  land  that  can  be  located  under  the 
mineral  laws,  and  for  definition  of  mineral  land,  see  Dejffebaek 
V.  Hawhe,  115  U.  S.  392;  Davis  v.  Weibbold,  139  U.  S.  507; 
Colorado  Cdal  do.  Go.  v.  United  States,  123  U.  S.  307;  Alford 
V.  Barnum,  45  Cal.  482;  Merrill  v.  Dixon,  16  Nev.  401 ;  Jfer- 
ritory  v.  Mackeyy  8  Mont.  173;  Erhardt  v.  BoarOy  113  U.  S. 
£36. 

II.  Turning  now  to  the  question  of  estoppel  pleaded  and 
relied  upon  by  the  respondent,  it  will  be  observed  that  in  May, 
1889,  the  two  west  corners  of  the  Edna  Lode  were  changed 
and  the  line  thrown  some  further  to  the  south.  At  the 
time  of  this  change  both  of  the  plaintiffs,  Nelson  and  Koegel, 
were  owners  of  the  Edna  Claim,  and  the  plaintiff  Nelson 
actually  assisted  in  moving  these  corners.  No  new  record  of 
the  change  was  made,  because  the  owners  supposed  the  old 
record  was  sufficient  to  cover  the  ground  as  embraced  after  the 
change.  After  this  change  of  corners,  to  wit,  on  the  seventeenth 
and  twenty-first  days  respectively  of  August,  1889,  Koegel  and 
Nelson  conveyed  all  their  interest  in  the  Edna  Lode  to  re- 
spondent's grantors  by  deeds  of  bargain  and  sale.  These  deeds 
are  under  the  statute,  section  285,  page  665,  fifth  division, 
made  warranty  deeds  of  the  title.  It  will  be  remembered  that 
when  the  deeds  were  made  the  owners  of  the  Edna  Lode 
thought  or  supposed  the  old  record  was  sufficient  to  take  in  the 
ground  covered  by  the  change.  The  descriptiou  of  the  premises 
conveyed  in  the  deeds  of  Nelson  and  Koegel  is  almost  identical. 
The  description  of  the  Edna  Lode  in  the  location  notice  reads : 
"Beginning  at  discovery  shaft,  and  measuring  one  hundred  feet 
to  a  post  marked  eastern  boundary  Edna  Lode;  thence  north- 
erly three  hundred  feet  to  a  post  marked  northeast  corner  Edna 
Lode ;  thence  westerly  fifl;een  hundred  feet  to  post  marked  north- 
west corner  Edna  Lode,"  etc.  Then,  so  far  as  the  lines  run- 
ning east  and  west  are  concerned,  the  only  call  or  direction  is 
westerly,  hence,  after  the  change  of  corners  the  lines  still  ran 
westerly,  and  by  the  map  and  evidence  introduced  in  the  cause, 
ran  more  directly  to  the  west  after  the  change  than  before. 
Now,  as  the  description  in  the  deeds  and  location  would  meet 
the  description  of  the  claim  after  the  change,  as  well  as  before 
the  corners  were  moved,  it  was  competent  and  proper  to  prove 
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by  parol  evidence  what  was  actually  intended  to  be  conveyed 
by  the  deed.  The  deed  was  equally  susceptible  of  covering  twa 
subjects,  or  one  of  two  pieces  of  land ;  it  may  have  been  either 
one  or  the  other.  Hence,  the  court  committed  no  error  in  per- 
mitting respondent  to  show  by  the  grantor,  Nelson,  by  parol 
evidence,  just  what  land  was  intended  to  be  embraced  in  the 
deed.  This  was  not  contradicting  the  deed,  but  was  simply 
explaining  what  was  intended  as  the  subject-matter.  (See 
1  Greenleaf  on  Evidence  [14th  ed.],  §§  285-288,  inclusive, 
and  notes ;  Donndl  v.  HumphreySy  1  Mont.  526 ;  Reaiiier  v* 
Nesmithj  34  Cal.  624;  Lake  Vineyard  etc.  Association  v.  San 
Gabriel  Orange  Orove,  58  Cal.  51 ;  Beed  v.  Proprietors  of  Locks 
and  Canalsy  8  How.  274 ;  Stephen's  Digest  on  Evidence,  art. 
91,  subd,  7;  French  v.  Oarhart,  1  N.  Y.  96;  Stoain  v.  Safl- 
marshy  54  N,  H.  9 ;  Starkie  on  Evidence  [9th  ed.],  pp.  649, 
680.) 

In  this  case  the  plaintiffs  at  the  time  of  their  deeds  to  re» 
spondent's  grantors  in  August,  1889,  supposed  that  they  were 
the  owners  of  the  Edna  Lode,  as  marked  by  the  new  or 
changed  condition  of  the  lines,  and  supposing  their  record 
covered  the  new  as  well  as  the  old  lines,  it  was  entirely  compe- 
tent and  proper  to  prove  by  parol  evidence  what  was  actually 
intended  as  the  subject-matter  of  the  conveyance.  This  proof 
did  not  change  or  contradict  the  deed,  but  only  assisted  to  ex* 
plain  its  terms  in  the  light  in  which  it  was  executed  by  the 
parties.  There  is  another  rule  of  law  which  is  always  to  be 
applied  in  cases  where  there  is  any  doubt  as  to  the  true  intent 
of  the  parties  to  a  deed.  In  such  cases  the  deed  is  to  be  con-^ 
strued  most  strongly  in  favor  oi  the  grantee  and  against  the 
grantor.  (Bender  v.  Frombergery  4  Dall.  436;  2  Washburn 
on  Real  Property  [2d  ed.],  p.  669,  side  p.  628;  Vance  v.  Fore^ 
24  Cal.  436 ;  Piper  v.  Tru>e,  36  Cal.  606 ;  Sullivan  v.  Davis,  4 
Cal.  291.)  The  record  shows  that  the  plaintifis.  Nelson  and 
Koegel,  conveyed  to  respondent's  grantors  all  their  interest  in 
the  Edna  Lode  by  the  deed  referred  to,  supra,  and  the 
plaintiff  Shreve  derived  his  title  to  the  Lightning  Lode  from 
Nelson  and  Koegel;  it  follows,  then,  that  if  the  deeds  from 
Nelson  and  Koegel  covered  the  land  embraced  in  the  Edna 
lines  after  the  change,  then  the  plaintifis  are  estopped  from 
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setting  up  an  outstanding  title  against  their  grantees^  and 
any  such  title  which  may  be  afterwards  acquired  by  them 
inures  to  the  benefit  of  their  vendees.  (Comp.  Laws  Mont, 
fifth  div.  §  267,  p.  662;  Home  v.  ifcCbmicft,  57  N.  Y.  310; 

I  Washburn  on  Real  Property  [2d  ed.],  pp.  467,  468,  469; 
Irxine  v.  Irvine^  9  Wall.   617 ;   Van  Bensaelaer  v.  Kearney^ 

II  How.  297;  Stoddard  v.  Chambers,  2  How.  284;  Eagtm 
V.  Salisbury,  21  How.  426;  Morgan  v.  Ourtenius,  20  How. 
1;  JBitchens  v.  Nougues,' 11  Cal.  28;  Gark  v.  Baker,  14 
Cal.  630;  76  Am.  Dec.  449;  Green  v.  Clark,  31  Cal. 
591.) 

The  court  having  found  that  the  plaintifis  by  their  deeds 
intended  to  convey  all  their  interest  in  the  Edna  Lode,  which 
they  had  on  the  seventeenth  and  twenty-first  days  of  August, 
1889,  the  conclusion  of  law  that  the  plaintiffs  are  estopped 
from  asserting  an  adverse  or  afterwards  acquired  title  is  correct 
and  proper.  If  the  court  is  correct  in  this  particular  all  the 
other  points  may  be  erroneous,  and  still  the  judgment  of  the 
court  must  be  affirmed.  Coming  to  the  change  of  lines  by 
the  owners  of  the  Edna  Lode,  the  claim  of  respondent  is, 
that  if  there  was  no  valid  location  of  the  Lightning  Lode, 
if  there  had  been  no  discovery,  the  ground  embraced  therein 
was  public  domain,  and  the  Edna  claimants  had  the  right  to 
change  their  lines  and  comers,  so  as  the  change  did  not  inter- 
fere with  prior  vested  rights  of  third  parties.  {Golden  Fleece 
Co.  y.  Cable  Co.  1  Morr.  Min.  Rep.  136,  137;  McGinnis  v. 
JEgbert,  8  Colo.  41 ;  MeEvoy  v.  Hyman,  25  Fed.  Rep.  596 ; 
Gregory  v.  Pershbaker,  73  Cal.  118;  JDoe  v.  Sanger,  83  Cal. 
208.) 

Blake,  C.  J.  —  It  appears  from  the  findings  of  facts,  which 
are  admitted  by  l^e  parties,  that  the  Edna  Lode  Mining  Claim 
was  discovered  June  4,  1887,  and  that  the  boundaries  were 
marked  by  posts  at  each  corner  and  the  center  of  each  end  line. 
The  notice  of  location  was  filed  June  15,  1887,  in  the  office  of 
the  recorder  of  Jefierson  County.  The  owners  of  the  Edna 
Lode  Mining  Claim,  including  Frank  Nelson  and  Charles 
Ko^el,  two  of  the  appellants  herein,  moved,  May  13,  1889, 
^the  two  stakes  at  the  west  end  between  five  and  six  hundred 
Vol..  XL— 21. 


322       Shreve  v.  Copper  Bell  Min.  Co.    [Dec.  T,,  1891 

feet  further  south,  but  did  not  change  the  stakes  at  the  east  end ; 
and  that  the  old  original  west  end  stakes  were  not  removed,  but 
were  left  standing  as  they  were  prior  to  the  said  swinging 
around  of  the  boundaries."    Said  Nelson  ^' actually  assisted  in 
moving  said  corners."    Koegel,  by  his  deed,  which  was  exe- 
cuted August  17, 1889,  conveyed  to  the  grantors  of  the  respond- 
ent all  his  right,  title,  and  interest  in  and  to  the  Edna  Lode 
Mining  Claim.     The  description  of  the  premises  is  as  follows: 
^'An  undivided  one-fourth  (^)  interest  in  aad  to  that  certain 
piece  or  parcel  of  land  known  as  the  'Edna  Quartz  Lode  Min- 
ing Claim,'  situate  in  Cataract  (unorganized)  mining  district, 
Jefferson  County,  Montana  Territory.    Said  Edna  Lode  is  fully 
described  in  the  notice  of  location  thereof,  which  is  recorded  in 
the  office  of  the  county  clerk  and  recorder  of  Jefferson  County, 
Montana.     Also  an  undivided  one-fourth  interest  in  all  tools, 
mining  improvements,  and  buildings,  together  with  all  the  dips, 
spurs,  and  angles,  and  also  all  the  metals,  ores,  gold  and  silver 
bearing  quartz,  rock,  and  earth  therein;  and  all  the  rights, 
privileges,  and  franchises  thereto  incident,  appendant,  and  ap- 
purtenant, or  therewith  usually  had  and  enjoyed ;  and  also  all 
and  singular  the  tenements,  hereditaments,  and  appurtenances 
thereto  belonging  or  in  any  wise  appertaining,  and  the  rents, 
issues,  and  profits  thereof;  and  also  all  the  estate,  right,  title, 
interest,  property,  possession,  claim,  and  demand  whatsoever, 
as  well  in  law  as  in  equity,  of  the  said  party  of  the  first  part, 
of,  in,  or  to  said  premises,  and  every  part  and  parcel  thereof, 
with  the  appurtenauces.     To  have  and  to  hold^  all  and  singu- 
lar, the  said  premises,  together  with  the  appurtenances  and 
privileges  thereto  incident,  unto  the  said  parties  ot  the  second 
part,  their  heirs  and  assigns,  forever.     It  is  expressly  cove- 
nanted that  it  is  intended  hereby  to  convey  any  and  all  right, 
title,  interest,  and  estate  which  may  hereafter  be  acquired  to 
said  premises,  or  any  part  thereof,  by  virtue  of  any  patent, 
which  may  hereafter  be  issued  by  the  United  States  govern- 
ment therefor,  under  proceedings  heretofore  instituted  in  that 
behalf." 

Nelson,  by  his  deed,  which  was  executed  August  21,  1889, 
also  conveyed  all  his  right,  title,  and  interest  in  the  Edna  Lode 
Mining  Claim  to  the  grantors  of  the  respondent     The  same 
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language  is  used  in  describing  the  premises  which  were  con- 
veyed by  Koegely  with  this  exception,  that  the  following  recitals 
appear:  "Said  claim  is  recorded  on  page  488  of  Book  P  of 
Lode  Locations  of  Jefferson  County  ;'*  and  "Sai<f  mill-site  is 
recorded  on  page  85  of  Book  H  of  the  Records  of  Jefferson 
County." 

What  was  the  intention  of  said  Nelson  and  Koegel  in  the 
execution  of  these  instruments?  What  right,  title,  or  interest 
in  the  Edna  Lode  Mining  Claim  was  embraced  in  the  foregoing 
deeds?  The  Code  of  Civil  Procedure  has  prescribed  the  rule 
for  their  interpretation :  "  For  the  proper  construction  of  an 
instrument,  the  circumstances  under  which  it  was  made,  in- 
cluding the  situation  of  the  subject  of  the  instrument  and  of  the 
parties  to  it,  may  also  be  shown,  so  that  the  judge  be  placed  in 
the  position  of  those  whose  language  he  is  to  interpret"  (§  632.) 
'^The  terms  of  a  writing  are  presumed  to  have  been  used  in 
their  primary  and  general  acceptation,  but  evidence  is,  never- 
theless, admissible  that  they  have  a  local,  technical,  or  other- 
wise peculiar  signification,  and  were  so  used  and  understood  in 
the  particular  instance,  in  which  case  the  agreement  must  be 
construed  accordingly."  (§  633.)  The  statute  is  a  codification 
of  the  decisions  of  the  courts  upon  this  subject.  The  property 
in  controversy  is  of  a  peculiar  and  exceptional  character.  Par- 
ties who  comply  with  the  laws  of  the  United  States  and  this 
State,  and  the  local  customs  and  regulations  of  a  mining  district, 
acquire  the  right  to  occupy,  possess,  and  explore  a  lode  mining 
claim.  The  discoverers  do  not  usually  make  an  accurate  survey 
of  the  premises;  and  the  notices  of  location  contain  a  description 
in  general  terms,  and  by  name.  When  the  true  course  of  the 
vein  has  been  ascertained  by  development,  the  boundaries  are 
usually  changed  to  protect  the  interest  of  the  claimants.  The 
owners  of  the  Edna  Lode  Mining  Claim  availed  themselves 
of  this  privilege,  which  is  valid  under  certain  conditions,  and 
about  three  months  after  these  boundaries  had  been  changed 
and  restaked,  the  deeds  were  executed  by  Nelson  and  Koegel. 

Li  PhUlpoUs  V.  Bkutdd,  8  Nev.  70,  the  court  quotes  with 
approval  the  following  extract  from  the  opinion  of  the  district 
judge,  the  Hon.  W.  H.  Beatty,  who,  since  that  time,  has  been 
an  honorable  member  of  the  Supreme  Courts  of  the  States  of 
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California  and  Nevada,  viz.:  "I  agree  with  the  plaintiff  that 
when  a  man  conveys  a  lode,  we  have  only  to  ascertain,  by  the 
best  means  in  our  power,  what  lode  of  ore  he  meant ;  and,  if  we 
can  do  so,  it  Snakes  no  difference  that  he  has  called  it  by  a  name 
illegitimately  acquired — a  name  only  applied  to  it  by  reason  of 
his  ignorance  of  the  truth.  Effect  must  be  given  to  his  real  in- 
tention, and  the  lode  intended  must  be  held  to  have  been  con- 
veyed." The  court  in  TrueU  v.  Adams,  66  Cal.  221,  says :  "  In 
trying  to  ascertain  that  intention,  it  is  the  duty  of  a  court  to 
assume,  as  nearly  as  possible,  the  position  of  the  contracting 
parties,  and  to  question  the  circumstances  of  the  transaction 
between  them,  and  then  to  read  and  interpret  the  words  which 
they  used  in  the  light  of  those  circumstances."  Chief  Justice 
Wade,  in  Taylor  v.  Holier,  1  Mont.  695,  recognized  this  rule 
for  the  interpretation  of  a  deed,  and  said:  "The  inteot  of  the 
parties  must  be  gathered  from  what  is  written,  rather  than  from 
parol  evidence;  but  the  language  of  the  instrument  may  be  con- 
strued by  the  light  of  surrounding  circumstances,  and,  so  far  as 
possible,  the  court  may  put  itself  in  the  place  of  the  parties,  and 
may  interpret  the  language  from  this  stand-point,  biU  twthihg 
can  be  added  to  or  taken  from  the  written  words"  (See,  also, 
Donnell  v.  Humphrey  a,  1  Mont.  518,  and  United  States  v.  Potcery 
6  Mont.  271.) 

Let  us  apply  to  the  instrument  before  us  the  principle  which 
has  been  established  by  the  authorities  and  the  Code  of  Civil 
Procedure.  The  intention  of  Nelson  and  Koegel  is  clearly  ex- 
pressed in  their  respective  deeds,  and  they  thereby  parted  with 
their  right,  title,  and  interest  in  the  Edna  Lode  Mining  Claim, 
as  this  property  was  known  to  them  in  August,  1889,  and  for 
which  a  patent  might  be  issued  by  the  government  of  the 
United  States.  It  is  contrary  to  the  words  and  acts  of  Nelson 
and  Koegel  to  say  that  they  intended  to  sell,  and  their  grantees 
wished  to  buy,  the  Edna  Lode  Mining  Claim,  as  originally  lo- 
cate<l,  when  they  had  abandoned  a  portion  thereof  to  the  public, 
and  were  not  seeking  any  patent  thereto.  In  order  to  obtain 
this  patent,  it  is  essential  that  a  number  of  acts  should  be  done 
by  the  applicants,  and  the  Edna  Lode  Mining  Claim  was  sur- 
veyed according  to  the  boundaries  which  had  been  fixed  by  the 
change  of  the  lines  by  Nelson  and  Koegel  and  the  owners  in 
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the  month  of  May,  1889.  When  the  application  for  patent  was 
made  in  the  United  States  land  office  by  the  respondent,  which 
was  then  the  owner  thereof,  the  appellants  filed  a  protest,  for 
the  reason  that  the  parcel  in  controversy  was  a  part  of  the 
Lightning  Lode  Mining  Claim.  The  following  findings  of 
facts  by  the  court  should  be  considered  upon  this  branch  of  the 
case: — 

"  11.  That  on  October  30, 1889,  plaintiffs,  Nelson  and  Koegel, 
bought  out  all  the  interest  which  Watson  and  Donnelly  had  in 
the  Lightning  Claim. 

"  12.  That  the  plaintiff  Shreve  derived  his  title  or  interest  in 
the  Lightning  Claim  by  purchase  from  Nelson  and  Koegel." 

The  court  below  held  that  Nelson  and  Koegel  were  estopped 
by  their  deeds,  and  prevented  from  asserting  any  claim  to  the 
area  in  conflict.  The  question  of  ownership  of  the  Lightning 
Lode  Mining  Claim,  or  the  validity  of  its  location,  is  not  in- 
volved in  this  inquiry.  If  the  appellants  succeed  in  thid  liti- 
gation, they  prevent  the  respondent  from  securing  the  Edna 
Lode  Mining  Claim,  which  they  "expressly  covenanted"  that 
its  grantors,  and  "their  heirs  and  assigns  forever,"  should  have 
and  hold. 

In  Van  Rensselaer  v.  Kearney j  11  How.  297,  the  court, 
through  Mr.  Justice  Nelson,  said :  "  And  therefore,  if  the  deed 
bears  on  its  face  evidence  that  the  grantors  intended  to  convey, 
and  the  grantee  expected  to  become  invested  with,  an  estate  of  a 
particular  description  or  quality,  and  that  the  bargain  had  pro- 
ceeded upon  that  footing  between  the  parties,  then,  although  it 
may  not  contain  any  covenants  of  title  in  the  technical  sense  of 
the  term,  still  the  legal  operation  and  effect  of  the  instrument 
will  be  as  binding  upon  the  grantor,  and  those  claiming  under 
him  in  respect  to  the  estate  thus  described,  as  if  a  formal  cove- 
nant to  that  effect  had  been  inserted ;  at  least,  so  far  as  to  stop 
them  from  ever  afterwards  denying  that  he  was  seised  of  the 

particular  estate  at  the  time  of  the  conveyance The 

principle  deducible  from  these  authorities  seems  to  be  that, 
whatever  may  be  the  form  or  nature  ol  the  conveyance  used  to 
pass  real  property,  if  the  grantor  sets  forth  on  the  face  of  the 
instrument,  by  way  of  recital  or  averment,  that  he  is  seised  or 
possessed  of  a  particular  estate  in  the  premises^  and  which  estate 
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the  deed  purports  to  oonvej;  or,  what  is  the  same  thing,  if  the 
seisin  or  possession  of  a  particular  estate  is  affirmed  in  the  deed, 
either  in  express  terms  or  by  necessary  implication,  the  grantor^ 
and  all  persons  in  privity  with  him,  shall  be  estonped  from  ever 
afterwards  denying  that  he  was  so  seised  and  possessed  at  the 
time  he  made  the  conveyance.  The  estoppel  works  upon  the 
estate,  and  binds  an  after-acquired  title  as  between  parties  and 
privies.  The  reason  is  that  the  estate  thus  affirmed  to  be  in 
the  party  at  the  time  of  the  conveyance  must  necessarily  have 
influenced  the  grantee  in  making  the  purchase,  and  hence  the 
grantor,  and  those  in  privity  with  him,  in  good  faith  and  fiiir 
dealing,  should  be  forever  thereafter  precluded  from  gainsaying 
it  The  doctrine  is  founded,  when  properly  applied,  upon  the 
highest  principles  of  morality,  and  recommends  itself  to  the 
common  sense  and  justice  of  every  one.  And  although  it  de* 
bars  the  truth  in  the  particular  case,  and  therefore  is  not  un- 
freqtiently  characterized  as  odious,  and  not  to  be  favored,  still 
it  should  be  remembered  that  it  debars  it  only  in  the  case  where 
its  utterance  would  convict  the  party  of  a  previous  &lsehooil 
—  would  be  the  denial  of  a  previous  affirmation  upon  the  faith 
of  which  persons  had  dealt,  and  pledged  their  credit  or  ex- 
pended their  money.  It  is  a  doctrine,  therefore,  when  properly 
understood  and  applied,  that  concludes  the  truth  in  order  to 
prevent  fraud  and  falsehood,  and  imposes  silence  on  a  party 
only  when  in  conscience  and  honesty  he  should  not  be  allowed 
to  speak." 

In  Smith  v.  Williams,  44  Mich.  242,  Mr.  Justice  Cooley  for 
the  court  said :  "  Where  one  assumes  by  his  deed  to  convey  a 
title,  and  by  any  form  of  assurance  obligates  himself  to  protect 
the  grantee  in  the  enjoyment  of  that  which  the  deed  purports 
to  give  him,  he  will  not  be  suffiered  afterwards  to  acquire  or 
assert  a  title,  and  turn  his  grantee  over  to  a  suit  upon  his  cove- 
nants for  redress.  The  short  and  efiectual  method  of  redress 
is  to  deny  him  the  liberty  ot  setting  up  his  after-acquired  title 
as  against  his  previous  conveyance.  This  is  merely  refusing 
him  the  countenance  and  assistance  of  the  courts  in  breaking 
the  assurance  which  his  covenants  have  given."  (Long  Idand 
It.  R.  Q>.  V.  Qmklin,  29  N.  Y.  672 ;  Doe  v.  Dowdall,  3  Houst. 
369.) 
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In  Kelly  v.  Taylor,  23  Cal.  11,  the  court  below  instructed 
the  jury  ^Hhat  in  the  matter  of  estoppel  a  different  rule 
applies  to  mining  claims  from  that  applicable  to  other  species 
of  real  estate/^  But  Mr.  Justice  Crocker  in  the  opinion  said : 
''The  first  branch  of  this  instruction  is  erroneous.  The  rules 
of  law  relating  to  estoppel  in  pais  apply  to  mining  ground,  the 
same  as  any  other  real  estate  claimed  under  a  similar  kind  of 
title."  (See,  also,  Clark  v.  Baker,  14  Cal.  612;  76  Am.  Dec. 
449;  Fidda  v.  Squires,  Deady,  366 ;  Yunker  v.  NuJiob,  1  Colo. 
563;  Smith  v.  Moodvs  W.  P.  Go.  35  Conn.  400;  Kamea  v. 
Wivgate,  94  Ind.  694;  Dobbins  v.  Oruger,  108  111.  188;  Irrnne 
V.  Irvine,  9  Wall.  617;  Moore  v.  Crawford,  130  U.  S.  122; 
Ryan  v.  UniUd  States,  136  U.  S.  68.) 

The  Code  of  Civil  Procedure  provides  as  follows :  "  When 
the  terms  of  an  agreement  have  been  intended  in  a  different 
sense  by  the  different  parties  to  it,  that  sense  is  to  prevail 
against  either  party  in  which  he  supposed  the  other  understood 
it ;  and  when  different  constructions  of  a  provision  are  otherwise 
equally  proper,  that  is  to  be  taken  which  is  most  favorable  to 
the  party  in  whose  favor  the  provision  was  made."  (§  636.) 
The  language  seems  to  be  decisive  in  its  application  to  the  deeds 
of  the  appellants. 

The  authorities  seem  to  be  in  harmony  upon  this  question, 
and  we  are  of  the  opinion  that  the  court  below  construed  cor- 
rectly the  deeds  of  Nelson  and  Koegel,  and  held  that  these  par- 
ties were  thereby  estopped  from  maintaining  this  action.  The 
appellant  Shreve  obtained  his  title  and  interest  to  the  Lightning 
Lode  Mining  Claim  from  Nelson  and  Koegel,  and  being  in 
privity  with  them,  is  also  in  like  manner  estopped. 

We  concur  in  the  views  of  Mr.  Justice  De  Witt  regarding 
the  construction  of  the  law  applicable  to  the  discovery  and  lo- 
cation of  the  Lightning  Lode  Mining  Claim. 

It  is  ordered  and  adjudged  that  the  judgment  be  affirmed. 

AJirmed. 
Harwood,  J.,  concurs. 

De  Wrrr,  J.  (dissenting). — As  the  majority  of  the  court 
affirm  the  judgment,  on  the  ground  of  the  estoppel,  they  are 
freed  from  any  discussion  of  the  question  of  the  ^'  discovery." 
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As  I  do  not  agree  with  the  views  expressed  upon  the  estoppd, 
it  is  necessary  for  me  to  state,  first,  my  opinion  in  reference  to 
the  "discovery."  I  observe  the  following  facts  pertinent  to 
my  inquiry. 

The  respondent  applied  to  the  United  States  for  a  patent 
upon  the  Edna  Quartz  Lode  Mining  Claim.  The  appellants 
contested  that  application,  alleging  that  they  were  entitled  to 
the  Lightning  Claim,  which  claim  included  a  portion  of  the 
alleged  Edna,  the  area  in  conflict  being  designated  upon  the 
accompanying  plat  below,  by  Fig.  G,  H,  I,  F. 


In  pursuance  to  the  United  States  statute,  the  contention 
was  referred  to  the  State  District  Court  for  determination. 
(Rev.  Stats.  U.  S.  §  2326.) 

The  case  was  tried  to  the  court  without  a  jury.  The  court 
found  that  the  defendant  was  entitled  to  judgment  for  the  pos- 
session of  the  premises  in  controversy.  Very  complete  special 
findings  of  fact  and  conclusions  of  law  were  made  by  the 
court. 

The  plaintiffs'  Lightning  Claim  was  located  July  7,  1888 
(plat,  K,  L,  H,  J),  and  recorded  July  17,  1888.  The  Edna 
was  staked  and  located  June  4,  1887  (plat.  A,  B,  C,  D),  and 
recorded  June  15,  1887.  The  claim  was  marked  upon  the 
ground  by  its  locators  in  such  a  manner  that  its  area  did  not 
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<x>nflict  with  the  after  locatioD,  July  7^  1888^  of  the  LightniDg 
(plat,  K,  L,  H,  J). 

On  May  13, 1889,  after  the  alleged  location  of  the  Lightning, 
the  Edna  people  made  new  westerly  corners  five  or  six  haudred 
feet  further  to  the  south,  thus  making  new  lines  for  the  Edna 
(shown  in  plat  by  Fig.  B,  C,  F,  E),  and  which  thus  brought 
the  Edna  into  conflict  with  the  Lightning.  The  Edna  owners 
did  not  remove  the  old  original  westerly  corner  stakes,  but  left 
them  upon  the  ground,  and  erected  new  ones  at  the  new  westerly 
*  comers.  No  amended  or  new  location  notice,  indicating  this 
change  in  the  surface  lines,  was  made  antil  November  19, 1889, 
at  which  time  such  a  record  was  made. 

Upon  the  motion  for  a  new  trial,  two  alleged  errors  of  the 
court  were  urged,  and  are  treated  in  the  opinion  below,,  and 
which  may  be  stated  as  follows:—- 

1.  The  plaintifib  sought  to  establish  the  validity  of  the  Light- 
ning location.  Among  other  facts  material  to  their  claim,  they 
sought  to  show  that  they  had,  before  recording  their  claim,  made 
a  proper  discovery  upon  the  premises,  which  entitled  them  to 
locate  it  as  a  mine.  Upon  this  proposition  the  defendant  asked 
the  court  to  find  as  a  fact  as  follows:  ''The  court  finds  as  a 
fact  that  at  the  time  of  the  posting  of  the  notice  and  marking 
of  the  boundaries  of  the  Lightning  Claim  there  had  not  been 
discovered  on  said  claim  any  vein,  lead,  or  lode,  or  rock  in 
place,  bearing  mineral  or  other  valuable  deposit;  nor  was  there 
any  wall  of  a  lead  or  lode  discovered  or  developed  at  said 
time." 

Defendant  also  asked  that  the  following  conclusion  of  law  be 
found :  ''That  the  Lightning  Claim  and  location  is  invalid  and 
of  no  force,  for  want  of  a  discovery  of  any  vein  or  lode  contain- 
ing rock  bearing  known  valuable  mineral  deposits  at  the  time 
of  the  location  of  said  claim,  or  prior  thereto." 

The  court  was  not  satisfied  with  this  proposed  finding  and 
conclusion,  but  modified  them,  and  found  as  a  fact ''  that,  prior 
to  the  time  of  location  by  posting  the  notice  and  marking  the 
boundaries  of  said  Lightning  Mining  Claim,  there  had  not  been 
any  actual  discovery  of  any  vein  or  lode  containing  rock  in 
place,  or  any  rock  bearing  any  known  mineral  deposits  of  suf- 
ficient value  to  justify  expenditure  in  the  efibrt  to  extract  them." 
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And  upon  this  fact  the  court  declared  the  law^  and  said  ''that 
the  Lightuiug  Claim  and  location  is  invalid  and  of  no  foroe^ 
for  the  absence  of  a  discovery  of  any  vein  or  lode  containing 
rock  bearing  known  mineral  deposits  of  such  richness  as  to  jus- 
tify  work  to  extract  them,  at  or  prior  to  the  time  of  the  location 
oi  the  surface  ground  of  said  claim/'  This  finding  of  fact,  and 
the  conclusion  of  law  thereupon,  the  appellants  specify  as  error» 
claiming  that  the  court  adopted  an  erroneous  construction  of 
the  requirements  of  the  law  as  to  a  discovery  entitling  a  claim- 
ant to  make  a  location. 

2.  The  court  found  that  plaintifis  were  estopped  from  claim* 
ing  the  premises  in  controversy,  the  portion  of  the  ground  in 
conflict  between  the  Edna  and  the  Lightning  (plat,  G,  H,  I,  F). 
The  facts  upon  which  the  estoppel  was  predicated  are:  Frank 
Nelson  and  Charles  Koegel  were  joint  plaintiffs  with  Shreve. 
The  evidence  by  deeds  was  that  Nelson  and  Shreve  became 
owners  in  the  Lightning,  by  purchase  from  the  locators,  No- 
vember 8,  1889,  and  Koegel,  by  purchase,  March  20,  1890. 
But  the  finding  of  the  court  is  that  Nelson  and  Koegel  bought 
the  whole  of  the  Lightning  from  the  locators,  and  that  plaintiff 
Shreve  derived  his  title  by  purchase  from  Nelson  and  Koegel. 
This  finding  is  not  attacked  in  the  specifications.  On  May  13, 
1889,  Nelson  and  Koegel  were  owners  in  the  Edna.  On  that 
day  the  new  westerly  end  corners  of  the  Edna,  noticed  above^ 
which  were  originally  further  north  (plat,  A  and  D),  were  made 
at  the  points  further  south  (plat,  £  and  F).  Nelson  knew  of 
this  change,  and  assisted  therein.  It  does  not  appear  that 
Ko^el  knew  of  it,  or  assisted  in  moving  the  corners.  The  old 
stakes  were  left  at  the  old  corners,  and  new  ones  erected  at  the 
new.  But  the  notice  of  the  relocation,  to  conform  to  this  swing 
to  the  south,  was  made  November  19, 1889.  Between  the  date 
of  setting  up  the  new  corners,  May  13,  1889,  and  the  recording 
a  location  notice,  November  19,  1889,  claiming  the  mine  as 
described  by  such  new  westerly  corners,  the  plaintiffs.  Nelson 
and  Ko^l,  on  August  17th  and  21st,  respectively,  made  deeds 
to  the  grantors  of  the  defendant. 

The  description  of  the  subject-matter  of  KoegePs  deed  is  as 
follows:  ^'An  undivided  one- fourth  interest  in  and  to  that  cer- 
tain piece  or  parcel  of  land  known  as  the  '  Edna  Quartz  Lode 
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Mining  Claim/  situate  in  Cataract  (unorganized)  mining  di»* 
trict,  Jefferson  County,  Montana  Territory.  Said  Edna  Lode 
is  fully  described  in  the  notice  of  location  thereof,  which  is 
recorded  in  the  office  of  the  county  clerk  and  recorder  of  Jeffer- 
son County,  Montana.'^  This  deed  contains  the  further  cove- 
nant: "It  is  expressly  covenanted  that  it  is  hereby  intended  to 
convey  any  and  all  right,  title,  interest,  and  estate  which  may 
hereafter  be  acquired  to  said  premises,  or  any  part  thereof,  by 
virtue  of  any  patent  which  may  hereafter  be  issued  by  the 
United  States  government  therefor,  upon  proceedings  heretofore 
instituted  in  that  behalf.'' 

The  Nelson  deed  was  practically  the  same,  and  needs  no 
further  recital. 

Nelson  was  called  as  a  witness  for  the  defendant,  and,  over 
the  objection  and  exception  of  the  plaintiffs,  testified  in  refer- 
ence to  the  deed  mentioned:  "It  was  my  intention  to  convey 
by  that  deed  all  my  interest  in  the  Edna  Lode,  all  that  was 
covered  by  the  change  of  lines,  and  all  the  title  I  acquired  by 
reason  of  this  change.  I  sold  all  my  right,  title,  and  interest 
in  the  Edna  to  this  disputed  ground.  I  intended  to  convey 
everything,  whether  it  was  in  the  new  lines  or  not.  I  included, 
everything,  whether  it  was  in  the  new  location  or  otherwise/ 
just  as  it  might  be.  At  the  time  I  sold  I  did  not  know  that 
there  was  any  dispute  over  this  ground.  I  meant  to  convey 
everything  I  had  acquired.  The  recbrd  that  I  refer  to  in 
the  deed  was  made  the  4th  of  June,  1887.  I  sold  all  that  I 
had  on  record.  I  did  not  sell  anything  else  but  what  was  on 
record.  I  considered  that  what  was  obtained  by  the  change 
of  the  corners  belonged  to  the  claim,  and  I  intended  to  sell 
that." 

Nelson  was  only  one  of  the  plaintiffs  against  whom  the 
estoppel  was  invoked.  Koegel  did  not  give  similar  testimony 
as  to  his  intention.     Shreve  had  nothing  to  say  upon  the  subject. 

The  court  found  as  a  fact,  "that  the  plaintiffs,  Frank  Nelson 
and  Charles  Koegel,  were  owners  in  the  Edna  Lode  at  the  date 
of  May  13,  1889,  when  the  two  west  stakes  of  said  claim  were 
moved  further  south,  and  the  plaintiff  Nelson  actually  assisted 
in  moving  said  corners;  that  on  the  seventeenth  and  twenty- 
first  days,  respectively,  of  August,  1889,  and  aft;er  the  change 
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of  the  two  west  end  corners  of  the  Edna  Lode  had  been  madei 
said  plaintiffs.  Nelson  and  Koegel,  conveyed  absolutely,  by 
deed  of  bargain  and  sale,  to  Riggs  and  Bradley  (grantors  of 
defendant),  every  and  all  right,  title,  interest,  and  estate  which 
either  of  them  had,  or  that  thereafter  might  be  acquired,  in  and 
to  said  Edna  Lode,  or  any  part  or  portion  of  the  same." 

The  law,  upon  this  fact  found,  the  court  declared  in  the  follow* 
ing  words:  ''That  the  plaintiffs  are  estopped  by  their  deeds 
from  asserting  title  to  any  part  of  the  ground  embraced  in  the 
Edna  Lode,  as  it  was  marked  off  and  designated  on  the  seven- 
teenth day  of  August,  1889,  and  prior  thereto."  Appellants 
specify  error  in  the  view  that  the  court  took  of  the  estoppel 
claimed. 

As  to  the  first  proposition  set  forth  in  the  statement  of  the 
case  as  just  made,  under  the  view  of  the  law  that  I  entertain,  I 
do  not  deem  it  necessary  to  examine  the  evidence  upon  which 
the  finding  of  fact  was  made.  I  will  assume,  therefore,  that  it 
was  the  fact  that,  at  and  prior  to  the  time  of  the  location  of  the 
'Lightning  Claim,  the  locators  had  not  made  any  discovery  of  a 
Ivein  or  lode  containing  rock  in  place,  or  any  rock,  bearing  any 
Iknown  mineral  deposits  of  sufficient  value  to  justify  expenditure 
*in  the  effort  to  extract  them.  Turning  my  attention  to  the  con- 
clusion of  law  by  the  court,  my  investigation  reduces  itself  to 
this  succinct  inquiry :  Under  the  mining  laws  must  the  claimant 
of  an  alleged  quartz  lode  mining  claim,  before  he  makes  his  lo- 
cation, discover  a  vein  or  lode  containing  rock  bearing  known 
mineral  deposits  of  such  richness  as  to  justify  work  to  extract 
them?  or,  in  the  language  of  the  miner,  what  is  a  discovery? 

The  United  States  Revised  Statutes,  which  are  the  charter  of 
the  miner's  rights  upon  the  public  domain,  declare :  '*  Sec.  2319. 
All  valuable  mineral  deposits  in  lands  belonging  to  the  United 
States,  both  surveyed  and  unsurveyed,  are  hereby  declared  to  be 
free  and  open  to  exploration  and  purchase,  and  the  lands  in 
which  they  are  found  to  occupation  and  purchase,  by  citizens 
of  the  United  States  and  those  who  have  declared  their  inten- 
tion to  become  such,  under  regulations  prescribed  by  law,  and 
according  to  the  local  customs  or  rules  of  miners  in  the  several 
mining  districts,  so  far  as  the  same  are  applicable  and  not 
inconsistent  with  the  laws  of  the  United  States." 
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^'Sec.  2322.  The  locators  of  all  mining  locations  heretofore 
made,  or  which  shall  hereafter  be  made,  on  any  mineral  vein, 
lode,  or  ledge,  situated  on  the  public  domain,  .  .  .  •  shall  have 
the  exclusive  right  of  possession  and  enjoyment  of  all  the  sur- 
face included  within  the  lines  of  their  locations,  and  of  all  veins, 
lodes,  and  ledges  throughout  their  entire  depth,''  etc. 

The  State  law,  after  defining  the  method  of  recording  mining 
claims (Comp.  Stats. div.  5,  §1477), declares:  "Sec.  1479.  That 
in  order  to  entitle  any  person  or  persons  to  record,  in  the  county 
recorder's  office  of  the  proper  county,  any  lead,  lode,  or  ledge, 
there  shall  first  be  discovered  on  said  lode,  lead,  or  ledge,  a 
vein  or  crevice  of  quartz  or  ore  with  at  least  one  well  defined 
wall." 

The  mineral  lands  of  the  United  States  being  open  to  ex- 
ploration and  purchase,  the  first  step  of  the  prospector  is  the 
discovery  of  a  mine.  Having  discovered  his  mine,  he  locates 
it,  and  records  it  in  the  manner  prescribed  by  law.  Under  the 
statutes  we  may  therefore  say  that  the  miner  who  discovers  a 
lead,  lode,  or  ledge,  with  a  vein  or  crevice  of  quartz  with  one 
well  defined  wall,  containing  a  valuable  mineral  deposit,  is 
entitled  to  locate,  record,  and  hold  the  same,  upon  compliance 
with  the  provisions  of  the  law. 

The  formalities  of  location  and  recording  are  not  here  in 
question.  We  need  not  again  inquire  what  is  a  lead,  lode, 
or  ledge,  or  vein,  except  as  to  its  quality  of  valuableness,  which 
we  discuss  below.  We  have  endeavored  in  King  v.  Amy  etc. 
Min.  Co.  9  Mont.  565,  to  express  our  views  as  to  what  con- 
stitutes a  vein,  except  that  the  matter  of  value  was  not  there 
under  consideration ;  and  the  views  that  we  there  recorded  we 
believe,  as  far  as  they  go,  to  be  in  harmony  with  the  utterances 
of  the  Supreme  Court  of  the  United  States,  the  court  of  last 
resort  upon  that  proposition. 

Advancing  in  the  consideration  of  the  matter  before  us,  it 
appears  that,  if  the  District  Court  was  correct  in  its  conclusion 
of  law  in  this  case,  then  the  miner  must  not  only  discover  a 
vein,  "a  continuous  body  of  mineralized  rock,  lying  within  any 
other  well  defined  boundaries  on  the  earth's  surface  or  under 
it,"  which  vein  shall  answer  the  definitions  which  the  courts 
have  given  ot  that  term,  but,  before  he  can  locate  that  vein  as  a 
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mine,  he  must  discover  known  mineral  deposits  of  such  rich- 
ness as  to  justify  work  to  extract  them. 

Assuming  that  the  mineralized  vein  is  found,  the  mineral 
deposit  discovered,  the  whole  proposition  reduces  itself  to  the 
interpretation  of  the  word  'Valuable/'  as  used  by  the  statute. 
Must  the  deposit,  at  the  time  of  location,  be  valuable  enough 
to  pay  to  work  as  a  mine,  or  must  some  other  intention  be  dis- 
covered as  the  true  intent  of  the  use  of  the  word  "valuable?** 
The  miner  has  twenty  days  in  which  to  record  his  claim,  in 
order  to  protect  his  right  of  possession.  Must  his  prospective 
mine  appear,  within  these  twenty  days,  to  be  valuable  enough 
to  pay  for  extracting  the  minerals,  or  must  the  quality  of  valu- 
ableness  be  determined  upon  considerations  other  than  the  cer- 
tainty of  a  paying  mine  at  the  time  of  location  ? 

Distinguished  judges  in  the  mining  countries  have  recorded 
their  views  of  what  constitutes  a  miner's  lode  or  vein.  Their 
language  is  as  household  words  in  the  courts  and  among  the 
lawyers  and  miners  of  the  State.  But  the  importance  of  the 
proposition  of  law,  which  we  are  considering  as  a  first  impres- 
sion, induces  me  to  cite  from  familiar  opinions  which  I  believe 
shed  light  upon  the  matter  before  us. 

Mr.  Justice  Emerson,  in  Harrington  v.  OiamberSf  3  Utah,  94, 
said :  "  I  have  long  thought,  and  still  think,  that  under  the  re- 
quirements above  quoted,  a  valid  location  of  a  mining  claim  may 
be  made  whenever  the  prospector  has  discovered  such  indica- 
tions of  mineral  that  he  is  willing  to  spend  his  time  and  money 
in  following,  in  expectation  of  finding  ore.** 

In  StevcTis  v.  GHUy  in  the  United  States  Circuit  Court  for  the 
district  of  Colorado,  we  find  Judge  Hallett  using  the  following 
language:  "As  to  all  such  contacts  and  all  such  deposits  as 
are  found  in  the  neighborhood  of  Leadville,  a  lode  cannot  exist 
without  valuable  ore,  but,  if  there  is  value,  the  form  in  which 
it  appears  is  of  no  importance ;  whether  it  be  of  iron,  or  man- 
ganese, or  carbonate  of  lead,  or  something  else  yielding  silver, 
the  result  is  the  same.  The  law  will  not  distinguish  between 
different  kinds  and  classes  of  ore  if  they  have  appreciable 
value  in  the  metal  for  which  the  location  was  made.  Nor  is  it 
necessary  that  the  ore  shall  be  of  economical  value-  for  treat- 
ment.   It  is  enough  if  it  is  something  ascertainable^  something 
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beyond  a  mere  trace,  which  can  be  positively  and  certainly  veri- 
fied as  existing  in  the  ore.  In  the  case  of  silver  ore,  the  value 
must  be  reckoned  in  ounces,  one  or  more,  in  the  ton  of  ore,  and 
if  it  comes  to  that  it  is  enough,  other  conditions  being  satisfied, 
to  establish  the  existence  of  the  lode/'  It  is  observed  that 
Judge  Hallett  is  speaking  of  the  existence  of  the  lode,  and  what 
is  required  to  prove  such  existence.  Justice  Emerson  above 
expresses  his  views  of  what  is  required  in  the  matter  of  a  min- 
eral discovery  to  entitle  one  to  locate. 

Mr.  Justice  Field's  definition  and  discussion  of  the  term 
^Mode,"  in  Eureka  Oon.  Min.  Co.  v.  Bichmand  Min.  Co.  4  Sawy. 
302,  has  long  been  an  authority.  We  cite  but  briefly  as  fol- 
lows :  ^^  As  used  by  miners,  before  being  defined  by  any  author- 
ity, the  term  Mode'  simply  meant  that  formation  by  which  the 
miner  could  be  led  or  guided.  It  is  an  alteration  of  the  verb 
^lead';  and  whatever  the  miner  could  follow,  expecting  to  find 
ore,  was  his  lode.  Some  formation  within  which  he  could  find 
ore,  and  out  of  which  he  could  not  expect  to  find  ore,  was  his 
lode.  The  term  Mode  star,'  'guiding  star,'  or  ^ north  star'  is 
of  the  same  origin."  This  is  the  language  of  one  oi  the  wit- 
nesses as  quoted  by  Justice  Field. 

There  is  the  well-known  language  of  Judge  Sawyer,  used  in 
North  Noonday  Min.  Co.  v.  Orient  Min.  Co.  6  Sawy.  299 ;  1 
Fed.  Rep.  522,  and  also  in  Jupiteir  Min.  Co.  v.  Bodie  Con.  Min. 
Co.ll  Fed.  Rep.  675:  "The  statute  also  provides  that  'no 
location  of  a  mining  claim  shall  be  made  until  the  discovery 
of  the  vein  or  lode  within  the  limits  of  the  claim  located.'  So 
that  no  rights  can  be  acquired  under  the  statute  by  a  location 
made  before  the  discovery  of  a  vein  or  lode  within  the  limits 
oi  the  claim  located.  A  vein  or  lode  authorized  to  be  located  is 
a  seam  or  fissure  in  the  earth's  crust  filled  with  quartz,  or  with 
some  other  kind  of  rock,  in  place,  carrying  gold,  silver,  or  other 
valuable  mineral  deposits  named  in  the  statute.  It  may  be  very 
thin,  and  it  may  be  many  feet  thick,  or  thin  in  places — almost 
or  quite  pinched  out,  in  miner's  phrase — and  in  other  places 
widening  out  into  extensive  bodies  of  ore.  So,  also,  in  places, 
it  may  be  quite  or  nearly  barren,  and  at  other  places  immensely 
rich.  It  is  only  necessary  to  discover  a  genuine  mineral  vein 
or  lode,  whether  small  or  large,  rich  or  poor,  at  the  point  of 
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discovery  within  the  lines  of  the  claim  located^  to  entitle  the 
miner  to  make  a  valid  location  including  the  vein  or  lode.  It 
may^  and  often  does,  require  much  time  and  labor  and  great 
expense  to  develop  a  vein  or  lode  after  discovery  and  location 
sufficiently  to  determine  whether  there  is  a  really  valuable  mine 
or  not,  and  a  location  would  be  necessary  before  incurring  such 
expense  in  developing  the  vein  to  secure  to  the  miner  the  fruits 
of  his  labor  and  expense  in  case  a  rich  mine  should  be  developed. 
If,  then,  the  locators  •  •  •  .  discovered  such  a  mineral  vein  or 
lode  as  I  have  described,  however  small,  before  the  location  of 
that  claim,  the  location  of  the  claim,  embracing  within  its  lines 
the  vein  or  lode  so  discovered,  was,  in  this  particular,  valid.*' 

We  find  Mr.  Justice  Miller  remarking,  in  Iton  Silver  Jfin. 
Co.  V.  Cheesmauy  116  U.  S,  538:  "If  the  language  here  ex- 
cepted to  [speaking  of  an  instruction  given  in  the  court  below] 
stood  alone,  it  woulc}  be  correct,  though  possibly  too  general  or 
exclusive.  Certainly  the  lode  or  vein  must  be  continuous,  in 
the  sense  that  it  can  be  traced  through  the  surrounding  rocks, 
though  slight  interruptions  of  the  mineral-bearing  rock  would 
not  alone  be  sufficient  to  destroy  the  identity  of  the  vein.  Nor 
would  a  short  partial  closure  of  the  fissure  have  that  effisot,  if 
a  little  farther  on  it  recurred  again  with  mineral-bearing  rock 
within  it  And  such  is  the  idea  conveyed  in  the  previous  part 
of  the  charge.  *On  the  other  hand,'  said  the  judge,  Svith  well 
defined  boundaries,  very  slight  evidence  of  ore  within  such 
boundaries  will  prove  the  existence  of  a  lode.  Such  bound- 
aries constitute  a  fissure,  and  if  in  such  fissure  ore  is  found, 
aiOumgh  at  considerable  intervals  and  in  email  qvumtiUea,  it  is 
called  a  lode  or  vein.'" 

Such  are  some  of  the  well  considered  opinions  as  to  what  con- 
stitutes a  lode  or  vein,  and  touching  to  some  extent  the  require- 
ments of  the  valuableness  of  the  deposit  claimed  as  a  mine.  We 
are  then  offered  by  respondent  a  line  of  authorities  which  he 
submits  sustain  the  conclusion  of  the  District  Court.  They  are 
D^ebaek  v.  Hawke^  115  U.  S.  392;  Colorado  Coal  etc.  Co.  v. 
VniUd  States,  123  U.  8.  307 ;  Erhardt  v.  JSoaro,  113  U.  S.  536  ; 
Alford  V.  Barnum,  45  Cal.  482;  Merrill  v.  Dixon,  15  Nev.  401; 
Territory  v.  Hockey,  8  Mont.  173,  and  the  recent  case  of  Davis 
v.  Weibbold,  139  U.  S.  507,  which  last  case  reviews  the  previous 
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learning  of  the  United  States  Supreme  Courts  and  all  of  the 
above-dted  cases  except  Erhardt  v.  Boaro,  and  Territory  v. 
Mackey.  I  will  therefore  examine  Davis  v.  Weibbold,  includ- 
ing in  its  discussion,  as  it  does,  the  former  cases,  and  endeavor 
to  ascertain  whether  the  Supreme  Court  of  the  United  States, 
which  is  controlling  authority  in  the  matter  under  consideration, 
does  hold  that  a  mining  location,  otherwise  good,  is  invalid,  by 
reason  of  the  absence  of  a  discovery  of  any  vein  or  lode  con- 
taining rock  bearing  known  mineral  deposits  of  such  richness 
as  to  justify  work  to  extract  them,  at  or  prior  to  the  time  of 
the  location  of  the  surface  ground  of  said  claim. 

In  Davia  v.  Wdbbold,  Davis  claimed  the  premises  in  contro- 
versy as  a  town  lot  in  the  city  of  Butte,  Montana,  deriving  his 
title  from  the  town-site  patent  of  the  United  States  to  the  pro- 
bate judge  of  Deer  Lodge  County,  dated  September  J26,  1877. 
Wiebbold  relied  upon  a  patent  of  the  United  States  for  the  Gold 
Hill  Mining  Claim,  bearing  date  January  15, 1880.  It  appeared 
further  that  Weibbold  entered  the  land  in  the  United  States  land 
office,  and  paid  for  the  same  September  19,  1878.  The  town- 
site  patent  antedated  both  Weibbold's  mineral  patent  and  his 
entry  of  the  land  in  the  land  office.  No  proof  was  offered  to 
show  when  the  Gold  Hill  Mining  Claim  was  located.  "  When 
the  entry  of  the  town  site  was  had,  and  the  patent  issued,  and 
the  sale  was  made  to  the  defendant  (Davis,  defendant  below) 
of  the  lots  held  by  him,  it  was  not  known — at  least,  it  does  not 
appear  that  it  was  known — that  there  was  any  valuable  min- 
eral lands  within  the  town  site;  and  the  important  question  is 
whether,  in  the  absence  of  this  knowledge,  the  defendant  can 
be  deprived  under  the  laws  of  the  United  States  of  the  premises 
purchased  and  occupied  by  him  because  of  a  subsequent  discov- 
ery of  minerals  in  them,  and  the  issue  of  a  patent  to  the  dis- 
coverer." (p.  518.)  Such  are  the  facts  as  they  appeared  in 
Davis  V.  Weibbold,  139  U.  S,  518.  After  the  title  by  the 
town-site  patent  had  passed  from  the  United  States  to  Davis' 
predecessors,  and  on  September  19,  1878,  as  the  record  in  the 
case  showed,  Wiebbold  took  his  first  step  towards  acquiring 
title  to  the  ground  as  a  mining  claim,  (p.  526.)  Under  that  . 
state  of  facts,  the  United  States  Supreme  Court  held  that  Davis, 
the  town-site  claimant,  could  not  be  deprived  of  his  town  lots 
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becaase  of  the  discovery  of  a  mine  in  them,  and  the  issuance  of 
a  patent  to  the  mining  claimant^  all  subsequent  to  the  town-site 
patent.  When  that  case  is  sought  to  be  applied  to  the  one  at 
bar,  it  is  important  to  observe  that  the  court  in  that  case  was 
examining  the  status  of  the  land  at  the  time  of  sale  as  a  town 
site,  not  at  the  time  of  its  location  as  a  mining  claim ;  and  at 
the  time  of  sale  as  a  town  site  it  did  not  appear  that  there  were 
any  valuable  mineral  lands  within  the  town  site.  The  question 
which  is  now  before  this  court,  the  valuableness  of  the  mineral 
deposit  in  order  to  entitle  a  miner  to  locate  the  ground  as  a 
mine,  was  not,  in  the  most  remote  manner,  before  the  court  in 
Davis  V.  Weibbold;  and  there  is  not  a  line  or  syllable  in  that 
distinguished  opinion  upon  the  proposition  now  presented  to  us. 
Observe  the  words  of  the  court:  ^'Thus  read  [the  statutes  of 
the  United  States],  they  must  be  held,  we  think,  merely  to  pro- 
hibit the  passage  of  title,  under  the  provisions  of  the  town-site 
laws,  to  mines  of  gold,  silver,  cinnabar,  or  copper,  which  are 
known  to  exist,  on  the  issue  of  the  town-sUe  paierU,  and  to  mining 
claims  and  mining  possessions,  in  respect  to  which  such  pro- 
ceedings have  been  taken,  under  the  law  or  customs  of  miners, 
as  to  render  them  valid,  creating  a  property  right  in  the  holder, 
and  not  to  prohibit  the  acquisition  for  all  time  of  mines  which 
then  lay  buried,  unknown,  in  the  depths  of  the  earth.  The 
exceptions  of  mineral  lands  from  pre-emption  and  settlement, 
and  from  grants  to  States  for  universities  and  schools,  for  the 
construction  of  public  buildings,  and  in  aid  of  railroads  and 
other  works  of  internal  improvement,  are  not  held  to  exclude 
all  lands  in  which  minerals  may  be  found,  but  only  those  where 
the  mineral  is  in  sufficient  quantity  to  add  to  their  richness, 
and  to  justify  the  expenditure  for  its  extraction,  and  known  to 
be  so  at  the  date  of  the  grants  There  are  vast  tracts  of  country 
in  the  mining  States  which  contain  precious  metals  in  small 
quantities,  but  not  to  a  sufficient  extent  to  justify  the  expense 
of  their  exploitation.  It  is  not  to  such  lands  that  the  term 
'mineral,^  in  the  sense  of  this  statute,  is  applicable.''  The 
learned  justice  is  here  speaking  of  the  exceptions  of  mineral 
lands  passing  in  grants  for  purposes  other  than  mines,  and  he 
places  the  time  when  it  is  material  that  the  land  should  be 
known  as  valuable  for  minerals  oa  at  the  date  of  the  grant  from 
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the  government.  It  is  in  this  connection^  and  in  reference  to 
the  time  when  the  government  makes  its  grant  of  the  land,  that 
he  Qses  the  expressions  as  to  there  being  vast  mineral  tracts 
which  do  not  contain  mineral  in  value  to  justify  its  exploitation 
or  working;  but  he  never  suggests  what  a  miner  must  be  able 
to  show  in  value  of  his  mineral  at  the  time  he  locates  a  mining 
claim  upon  the  public  unclaimed  domain  of  the  United  States. 
Again,  consider  the  words  of  the  same  justice  in  Defftbaek  v. 
Hawke :  '*  It  is  plain,  from  this  brief  statement  of  the  legislation 
of  Congress,  that  no  title  from  the  United  States  to  land  known 
at  the  time  of  sale  to  be  valuable  for  its  minerals  of  gold,  silver, 
cinnabar,  or  copper  can  be  obtained  under  the  pre-emption  or 
homestead  laws,  or  the  townnsite  laws,  or  in  any  other  way 
than  as  prescribed  by  the  laws  specially  authorizing  the  sale  of 
such  lands,  except  in  the  States  of  Michigan,  Wisconsin,  Minne* 
sota,  Missouri,  and  Kansas.  We  say,  '  land  known  at  the  time 
to  be  valuable  for  its  minerals,'  as  there  are  vast  tracts  of  public 
land  in  which  minerals  of  different  kinds  are  found,  but  not  in 
such  quantity  as  to  justify  expenditures  in  the  effort  to  extract 
them.     It  is  not  to  such  lands  that  the  term  ^mineral'  in  the 

sense  of  the  statute  is  applicable It  is  there  (U.  S. 

Rev.  Stats.)  enacted  that  Mands  valuable  for  minerals'  shall  be 
reserved  from  sale,  except  as  otherwise  expressly  directed,  and 
that  *  valuable  mineral  deposits'  in  lands  belonging  to  the  United 
States  shall  be  free  and  open  to  exploration  and  purchase.  We 
also  say  lands  knoum  at  the  time  of  their  sale  to  be  thus  valu- 
able, in  order  to  avoid  any  possible  conclusion  against  the 
validity  of  titles  which  may  be  issued  for  other  kinds  of  land, 
in  which,  years  afterwards,  rich  deposits  of  mineral  may  be  dis- 
covered. It  is  quite  possible  that  lands  settled  upon  as  suit- 
able only  for  agricultural  purposes,  entered  by  the  settler  and 
patented  by  the  government  under  the  pre-emption  laws,  may 
be  found,  years  after  the  patent  has  been  issued,  to  contain  valu- 
able minerals.  Indeed,  this  has  often  happened.  We  there- 
fore use  the  term  knovm  to  be  valuable  at  the  time  of  sale,  to 
prevent  any  doubt  being  cast  upon  titles  to  lands  afterwards 
found  to  be  different  in  their  mineral  character  from  what  was 
supposed  when  the  entry  of  them  was  made  and  the  patent 
issued/'    Here  we  have  the  same  sort  of  language  as  in  Dam 
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V.  Weibbold.  The  expression^  '^  known  at  the  time  of  sale  to 
be  valuable  for  miaerals/'  is  used  with  such  force  and  iteration 
that  we  cannot  mistake  the  meaning.  Is  there  a  hint  in  this 
case  that  the  miner^  at  the  time  of  his  location,  must  know  that 
he  has  a  mine  sufficiently  valuable  to  pay  for  working?  I 
think  not.  The  question  before  the  court  in  Deffdxick  v. 
Hawke  was  as  foreign  to  the  one  now  before  us  as  was  that  in 
Davis  V.  Weibbald. 

In  Alford  v.  Bamum  the  question  was  the  known  daius  of 
the  land  at  or  subsequent  to  the  date  of  the  grant,  not  the 
known  qualities  of  the  ground  at  the  time  of  a  location  of  it  for 
mineral.     Merrill  v.  Dixon  is  on  the  same  line. 

In  CoweU  v.  LammerSy  10  Sawy.  246;  21  Fed.  Rep.  200, 
Judge  Sawyer  says:  '^ By  the  words 'mineral  lands'  must  be 
understood  lands  known  to  be  such,  or  which  there  is  satis- 
factory reason  to  believe  are  such  at  the  time  of  the  grant  or 
patent.  And  the  United  States  courts  which  have  had  oc- 
casion to  act  upon  this  subject,  so  far  as  I  am  aware,  have 
adopted  that  idea.  There  must  be  some  point  of  time  when  the 
character  of  the  land  must  be  finally  determined,  and  for  the 
interest  of  all  concerned,  there  can  be  no  better  point  to  deter- 
mine this  question  than  at  the  time  of  issuing  the  patent'' 

In  Davis  v.  Weibbold,  Mr.  Justice  Field,  after  reviewing  all 
these  cases  which  we  have  mentioned,  and  also  the  decisions  of 
the  land  department  of  the  government,  sums  up  the  situation, 
and  announces  the  opinion  of  the  court  in  the  following  words: 
'^  It  would  seem  from  this  uniform  construction  of  that  depart- 
ment of  the  government  specially  entrusted  with  supervision  of 
proceedings  required  for  the  alienation  of  the  public  lands,  in- 
cluding those  that  embrace  minerals,  and  also  of  the  courts  of 
the  mining  States,  federal  and  State,  whose  attention  has  been 
called  to  the  subject,  that  the  exception  of  mineral  lands  from 
grant  in  the  acts  of  Congress  should  be  considered  to  apply  only 
to  such  lands  as  were  at  the  time  of  the  grant  known  to  be  so 
valuable  for  their  minerals  as  to  justify  expenditure  for  their 
extraction.  The  grant  or  patent,  when  issued,  would  thus  be 
held  to  carry  with  it  the  determination  of  the  proper  authorities 
that  the  land  patented  was  not  subject  to  the  exception  stated. 
There  has  been  no  direct  adjudication  upon  this  point  by  this 
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oourt^  but  this  conclusion  is  a  legitimate  inference  from  several 
of  its  decisions.  It  was  implied  in  the  opinion  in  Deffieback  v. 
Hawkey  already  referred  to^  and  in  the  cases  of  Colorado  Coal  & 
Irm  Q>.  V.  Untied  States,  123  U.  S.  307,  and  UnUed  States  v. 
Ircm  Silver  Mn.  Co.  128  U.  S.  673,  683.  The  learned  jus- 
tioe  then  further  reviews  the  cases  which  he  last  mentions.  But 
it  is  not  necessary  to  follow  him  further.  Sufficient  has  been 
said  to  make  it  entirely  apparent  that,  in  the  cases  which  re- 
spondent has  pressed  upon  our  consideration  as  sustaining  the 
position  of  the  court  below  in  this  case,  the  courts  have  had 
before  them  questions  as  to  the  valuable  mineral  character  of 
the  land  at  the  time  of  a  grant  of  the  same  by  the  government 
to  applicants  other  than  mineral  claimants.  From  those  opin- 
ions to  evolve  the  construction  of  the  law  which  was  adopted 
by  the  District  Court  in  this  case  is  to  make  those  courts, 
whose  decisions  I  have  reviewed  and  referred  to,  say  that 
which  was  never  within  their  contemplation,  and  which  I  am 
of  opinion  they  would  not  say  were  the  matter  before  them  as 
it  is  before  us. 

We  must  notice  one  more  utterance  of  Mr.  Justice  Field, 
upon  which  the  respondent  relies,  in  Erhardi  v.  Boaro,  113 
U.  8.  527:  "This  allowance  of  time  for  the  development  of 
the  character  of  the  lode  or  vein  does  not,  as  intimated  by  coun- 
sel, give  encouragement  to  mere  speculative  locations ;  tliat  is, 
to  locations  made  without,  any  discovery  or  knowledge  of  the 
existence  of  metal  in  the  ground  claimed,  with  a  view  to  obtain 
the  benefit  of  a  possible  discovery  of  metal  by  others  within  that 
time.  A  mere  posting  of  a  notice  on  a  ridge  of  rocks  cropping 
out  of  the  earth,  or  on  other  ground,  that  the  poster  has  located 
thereon  a  mining  claim,  without  any  discovery  or  knowledge  on 
his  part  of  the  existence  of  metal  there  or  in  its  immediate  vi- 
cinity, would  be  justly  treated  as  a  mere  speculative  proceeding, 
and  would  not  itself  initiate  any  right.  There  must  be  some- 
thing beyond  a  mere  guess  on  the  part  of  the  miner  to  authorize 
him  to  make  a  location  which  will  exclude  others  from  the 
ground,  such  as  the  discovery  of  the  presence  of  the  precious 
metals  in  it,  or  in  such  proximity  to  it  as  to  justify  a  reason- 
able belief  in  their  existence.  The  protection  will  be  afforded 
to  the  locator  to  make  the  necessary  excavations  and  prepare 


342       Shreve  v.  Copper  Bell  Min.  Co.    [Dec  T.,  1891 

the  proper  certificate  for  record.  It  would  be  difficult  to  lay 
down  any  rules  to  distinguish  a  speculative  location  from  one 
made  in  good  faith  with  a  purpose  to  make  excavations,  and 
ascertain  the  character  of  the  lode  or  vein,  so  as  to  determine 
whether  it  will  justify  the  expenditures  required  to  extract  the 
metal ;  but  a  jury  from  the  vicinity  of  the  claim  will  seldom  err 
in  their  conclusions  on  the  subject.^' 

When  Justice  Field  distinguishes  a  mere  speculative  or 
fraudulent  posting  of  a  notice  where  there  is  no  mineral  or  in- 
dications of  the  same  from  a  location  made  in  good  faith,  he  is 
far  from  holding  or  intimating  that  it  is  the  law  that  the  miner 
must  find  a  paying  mine  before  he  can  locate  a  claim. 

As  to  Tenntory  v.  Mdckey,  8  Mont  168,  which  respondent 
seems  to  consider  interesting  in  this  connection,  I  am  of  opin- 
ion that  a  reading  ot  that  case,  and  the  facts,  render  any  dis- 
cussion of  it  wholly  a  work  of  supererogation. 

It  is  perfectly  apparent,  from  our  examination  of  the  de- 
cisions of  the  United  States  Supreme  Court,  that  we  may  state 
one  proposition  positively;  that  is,  that  that  court  has  never 
yet  held,  as  did  the  court  below  in  the  case  at  bar,  that,  in  order 
to  entitle  one  to  locate  a  mining  claim  upon  the  public  domain 
of  the  United  States,  he  must  first  discover  a  vein  or  lode  con- 
taining rock  bearing  known  mineral  deposits  of  such  richness 
as  to  justify  work  to  extract  them.  But  do  the  decisions  of 
that  court  necessarily,  or  at  all,  imply  that  doctrine?  The 
advocates  of  the  view  of  the  law  as  declared  by  the  District 
Court  can  detach  from  the  opinions  of  Mr.  Justice  Field  cer- 
tain expressions,  and  upon  them  frame  an  argument  We  refer 
to  his  expressions  above  cited  in  reference  to  minerals  of  suoh 
richness  as  to  pay  for  the  labor  of  exploitation  or  the  raising 
to  the  surface.  But  these  expressions  were  used,  in  every 
instance,  in  discussing  what  the  mineral  character  of  the  ground 
should  appear  to  be  at  the  time  of  the  grant  by  the  government 
of  the  land,  for  purposes  other  than  those  of  a  mine,  in  order 
to  except  the  alleged  mineral  land  from  such  grant  for  sach 
other  purposes. 

'^  There  must  be  some  point  of  time  when  the  character  of 
the  land  must  be  finally  determined,  and  there  can  be  no  better 
point  to  determine  this  question  than  at  the  time  of  issuing 
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patent."  {Davis  v.  Weibboldy  139  U.  S.  621.)  In  these  words 
of  Judge  Sawyer^  cited  by  Justice  Fields  is  the  gist  of  the  di^ 
cussion.  The  character  of  the  land  finally  determined;  finally 
determined  at  the  date  of  the  grant  Why?  In  order  that  the 
government  may  know  that  it  is  issuing  a  mineral  patent  for 
mineral  land,  or  an  agricultural  patent  for  agricultural  land. 
Not  the  character  of  the  land  finally  determined  at  the  moment 
that  the  miner  strikes  his  pick  into  the  grass  roots. 

There  may  be  a  vast  difference  between  mineral  ground  which 
is  valuable  for  exploitation  and  that  which  appears  to  be  valu- 
able for  exploration.  There  are  immense  tracts  which<  appear 
to  the  miner  to  be  valuable  for  the  latter  purpose,  and  a  large 
portion  of  which  develops  to  be  valueless  for  the  former.  This 
is  evidenced  by  the  honeycombed  and  deserted  mountains 
throughout  the  mining  r^ions,  where  toil  and  wealth  have 
been  expended  on  leads  which  once  attracted  the  miner's  explo- 
ration, but  where  the  sound  of  the  pick  and  the  drill  is  long 
since  stilled.  And  it  is  just  this  fact  that  has  made  and  will 
make  the  mines;  the  ever  present  and  alluring  appearance  of 
value,  and  the  occasional  reward  of  development.  Without 
prospecting,  there  will  be  no  discovered  mines.  Without  the 
privilege  to  claim  and  locate  and  hold  a  discovery,  there  will 
be  no  prospecting.  A  prospect  not  once  in  one  hundred  times 
is  a  mine  in  sight.  If  the  locator  must  show  a  paying  mine 
at  location,  the  riches  in  these  mountains  are  a  locked  treasury. 

The  law  does  not  contemplate  this.  The  mineral  lands  are 
open  for  two  purposes — for  exploration  and  for  purchase. 
Exploration  precedes  purchase.  It  opens  the  way  for  purchase. 
Without  exploration,  purchase  would  be  rare.  A  miner  would 
desire  to  purchase  the  mineral  lands  at  once,  if  they  at  once 
appeared  to  be  of  sufficient  value  to  pay  to  work.  He  would 
desire  to  explore  them,  if  they  seemed  sufficiently^valuable  to 
attract  exploration.  It  is  a  rare  claim  that  is  a  mine  at  the 
grass  roots,  or  where  the  paying  vein  is  first  found  at  or  near 
the  surface.  The  history  of  the  mining  countries  has  shown 
that,  in  the  vast  majority  of  cases,  years  of  toil  and  thousands 
of  dollars  have  been  required  to  demonstrate  that  a  mineral 
vein  will  pay  to  work.  And  in  many  of  them,  even  after  years 
of  immense  production,  when  dead  work,  prospecting,  and  de- 
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velopmeut  is  offset  against  output,  whether  thej  have  paid  to 
work  is  a  doubtful  proposition.  Must  the  miner  await  large 
development  and  tremendous  expenditure  before  he  can  take 
the  first  steps,  by  locating  and  recording,  to  secure  to  himself 
the  right  of  possession,  and  of  a  grant  from  the  government, 
when  the  great  mine  is  developed?    I  think  not 

Again,  the  government  will  not  issue  a  patent  for  a  mine  at 
once  upon  discovery,  no  matter  how  valuable  it  then  appears 
and  actually  is.  It  requires,  first,  the  expenditure  oi  five  hun- 
dred dollars  in  improvement  and  development.  For  what  pur- 
pose? In  order  to  demonstrate  that  the  claim  is  of  that 
character  that  the  government  will  grant. the  ground  as  a  mioe. 

Before  the  mining  acts  oi  Congress,  the  miner  was  a  tres- 
passer upon  the  public  domain.  The  acts  of  Congress  gave 
him  rights  upon  the  mineral  lands.  The  object  of  the  require- 
ment of  the  expenditure  of  one  hundred  dollars  annually  before 
the  issuance  oi  patent,  and  of  five  hnndred  dollars  in  the  aggre- 
gate before  patent,  was  to  develop  the  mines  and  demonstrate 
their  character.  If  it  were  the  ordinary  nature  of  valuable 
mining  claims  to  appear,  upon  the  instant  of  discovery,  to  be 
of  su£5cient  value  to  pay  to  work  them,  why  make  the  require- 
ments of  these  expenditures  in  development  before  the  issuance 
OI  patent? 

The  whole  spirit  of  the  statutes,  and  the  construction  given 
by  the  learned  tribunals  that  have  considered  them,  is  not  that 
the  prospector  must  find  a  paying  mine  before  he  can  locate  his 
claim.  If  it  were,  mining  prospecting  in  these  regions  would 
suffer  an  instant  and  well-nigh  total  paralysb. 

If  the  fear  be  suggested  that  speculative  locations  may  take 
the  public  domain,  we  can  do  no  better  than  adopt  the  language 
of  Mr.  Justice  Field,  cited  above  from  Erhardt  v.  Boaro,  113 
U.  S,  536,  ^hich  he  concludes  with  the  remark  that  "a  jury 
from  the  vicinity  of  the  claim  will  seldom  err  in  their  conclu- 
sions on  the  subject.'' 

I  feel  an  ample  support  in  my  views  in  the  decisions  of  the 
United  States  Supreme  Court. 

^'  A  valid  location  of  a  mining  claim  may  be  made  whenever 
the  prospector  has  discovered  such  indications  of  minerals  that 
he  is  willing  to  spend  his  time  and  money  in  following  in 


11  Mont.]    Shreve  t?.  Copper  Bell  Min.  Co.  346 

expectation  of  finding  ore.'*  {Harrington  v.  Chavibera,  awpra^ 
Supreme  Court  of  Utah.)  This  language  I  do  not  feel  that  I 
can  fully  adopt.  It  goes  further  than  there  is  necessity  for,  or 
is  required  to  sustain  the  views  I  hold.  If  it  were  modified  to 
say  "in  expectation  of  finding  ore  sufficiently  valuable  to 
work,"  the  views  of  the  learned  justice  would  be  nearer  to  the 
opinion  that  I  hold. 

But  observe  Judge  Hallett's  words  cited  above,  where  he 
says:  "Nor  is  it  necessary  that  the  ore  shall  be  of  eco- 
nomical value  for  treatment;"  and  the  language  of  the  con- 
text. {Stevens  v.  GiUy  supra.)  "  It  is  only  necessary  to  discover 
a  genuine  mineral  vein  or  lode,  whether  small  or  large, 
rich  or  poor,  at  the  point  of  discovery."  {North  Noonday 
Min.  Co.  V.  Orient  Min,  Co.  supra.)  "With  well  defined 
boundaries,  very  slight  evidence  of  ore  within  such  bound- 
aries will  prove  the  existence  of  the  lode;'  and  the  con- 
text. {Iron  Silver  Min.  Go,  v.  .Cheesman,  116  U.  8.  538.) 
And  in  the  language  adopted  by  Mr.  Justice  Field,  in  speak- 
ing of  a  lode :  "  It  is  an  alteration  of  the  verb  *  lead,'  and 
whatever  the  miner  could  follow  expecting  to  find  ore  was  his 
^lode.'  Some  formation  within  which  he  could  find  ore,  and 
out  of  which  he  could  not  expect  to  find  ore,  was  his  lode.  The 
terms  'lode  star,'  'guiding  star,'  and  'north  star'  are  of  the 
same  origin." 

So  that  if  the  miner  finds  that  which  is  a  lode  or  vein  within 
the  approved  definitions,  containing  valuable  mineral  deposits; 
if  it  is  a  vein  of  that  character,  and  that  which  he  can  follow, 
as  indicated — a  mineral  lode,  his  guide,  his  star — he  may  claim 
it  and  locate  it  and  hold  it,  without  being  required  to  show  that, 
at  the  time  of  location,  it  contained  mineral  deposits  of  sufficient 
value  to  justify  work  to  extract  them.  As  above  remarked, 
how  valuable  the  deposit  must  be  to  distinguish  it  from  a 
speculative  and  fraudulent  location  we  are  not  called  upon  to 
decide,  but  leave  that  matter  as  did  Mr.  Justice  Field  in 
Erhardi  v.  Boaro, 

As  far  as  I  am  aware  the  United  States  Supreme  Court  has 
not  directly  decided  the  proposition  that  has  here  been  presented 
to  us,  and  which  we  have  endeavored  to  treat ;  but  the  conclu- 
sion that  I  reach  is  abundantly  inferred  from  the  utterances  of 
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that  court,  and  it  is  in  accord  with  the  spirit  of  the  mining 
statutes^  the  history  of  mining  development,  and  the  geological 
facts  of  the  mining  r^ions. 

Upon  the  conclusion  of  law  by  the  District  Court  that  I  have 
discussed,  I  am  of  the  opinion  that  the  judgment  of  that  court 
should  be  reversed,  and  the  case  remanded. 

With  these  views  I  understand  the  majority  of  the  court 
agree,  but  they  place  their  decision  upon  the  matter  of  the 
estoppel. 

Upon  that  question  I  have  to  observe :  The  old  Edna  Claim 
(A,  B,  C,  D)  was  located  June  4,  1887,  and  recorded  June  15, 
1887.  The  new  Edna,  if  I  may  so  denominate  it  for  the  pur- 
pose of  distinction  (C,  B,  E,  F),  was  marked  upon  the  ground 
May  13, 1889,  and  its  notice  of  location  was  recorded  November 
19,  1889.  Between  the  old  staking  and  record,  in  1887,  and 
the  new  in  1889,  the  Lightning  was  located  and  recorded  July 
7-17,  1888  (J,  H,  L,  K).  The  old  Edna  and  the  Lightning 
were  not  in  couflict.  The  new  Edna  and  the  Lightning  were 
(G,  H,  I,  F).  If  the  Lightning  location  were  valid,  it  pre- 
vails over  the  new  Eklna,  as  to  the  area  in  conflict,  as  it  is  a 
location  senior  to  the  new  Edna.  As  hereinbefore  concluded, 
the  Lightning  was  not  invalid,  on  the  grounds  assigned  by  the 
court.  Whether  it  were  invalid  for  other  reasons — reasons 
within  the  law  as  I  conceive  it  to  be — we  are  not  now  required 
to  say.  But,  on  the  grounds  which  the  District  Court  adopted 
for  holding  the  Lightning  invalid,  we  must  take  the  location 
of  the  Lightning,  for  the  purposes  of  this  discussion,  as  a  valid 
one,  and  leave  its  validity  or  invalidity,  whichever  it  may  be, 
on  other  grounds,  to  be  determined  if  a  retrial  of  the  case  is  had. 

Now,  on  August  17  th  and  21st,  Koegel  and  Nelson,  plaint- 
iffs, were  owners  in  the  Edna  Claim,  whatever  the  Edna  was. 
They  sold  their  interest  in  the  Edna  to  the  predecessors  of  the 
defendant.  The  court  held  that  the  plaintiffs  were  estopped  by 
their  deeds,  which  are  described  in  my  statement  of  the  case 
above,  from  now  setting  up  title  to  the  ground  in  controversy 
(G,  H,  I,  F).     As  to  Shreve,  I  will  speak  below. 

But  were  Koegel  and  Nelson  estopped?  In  August,  1889, 
they  conveyed  to  the  defendant's  predecessors  their  interests  in 
the  Edna.     As  the  case  is  presented  on  this  appeal  the  Light- 
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ning  location  was  not  invalid.  It  was  therefore  valid^  as  the 
case  now  appears.  Then  in  August,  1889,  the  area  in  conflict 
(6,  H,  I,  F)  belonged  to  the  Lightning  and  not  to  the  Edna. 
Whatever  may  or  may  not  have  been  the  validity  of  the  Edna's 
change  of  lines  and  new  recording  in  1889,  it  did  not  secure 
the  area  in  conflict  (O,  H,  I,  F).  I  pause  again  to  make  it 
fully  understood  that  I  speak  of  the  validity  of  the  Lightning 
location  solely  upon  the  ground  upon  which  the  District  Court 
found  it  to  be  invalid.  I  do  not  purport  to  give  that  daim  any 
certificate  of  character,  which  may  be  presented  on  a  retrial  of 
this  case,  other  than  upon  the  lines  by  which  the  District  Court 
found  it  to  be  invalid.  But  to  return.  Therefore  Nelson  and 
Koegel  did  not  convey  to  the  defendant's  predecessors,  in  August, 
1889,  the  area  in  conflict,  by  virtue  of  their  deeds  for  their 
Edna  interests.  They  did  not  convey  it,  for  the  simple  reason 
that  they  did  not  own  it,  and  had  no  valid  claim  upon  it — that 
is  to  say,  remembering  the  view  which  the  record  compels  us 
to  take  of  the  Lightning  location  — and  it  matters  not  to  Koegel 
what  Nelson  testified  his  intention  was.  But  of  this  below.  So 
I  conclude  that  the  plaintiflis,  Nelson  and  Koegel,  did  not  con- 
vey to  the  predecessors  of  defendant  any  title  to  the  premises 
in  controversy  by  the  deeds  of  August  17-21,  1889. 

But  respondent  invokes  the  statute  (Comp.  Stats,  div.  6),  as 
follows:  '^Sec  267.  L  any  person  convey  any  real  estate  by 
conveyance  purporting  to  convey  the  same  in  fee-simple  abso- 
lute, and  shall  not,  at  the  time  ot  such  conveyance,  have  the 
legal  estate  in  such  real  estate,  but  shall  afterwards  acquire  the 
same,  the  legal  estate  subsequently  acquired  shall  immediately 
pass  to  the  grantee,  and  such  conveyance  shall  be  valid  as  it 
such  l^al  estate  had  been  in  the  grantor  at  the  time  of  the 
conveyance." 

One  of  the  requisites  of  the  application  of  this  statute  is  that 
the  grantor^s  conveyance  shall  "  purport  to  convey  "  the  prem- 
ises, in  which  he  has  not  then,  but  afterwards  acquires,  the  legal 
estate.  Did  Nelson  and  Koegel's  deeds  "purport  to  convey" 
the  area  in  conflict?  Those  deeds  conveyed  the  Edna  claim  as 
described  in  the  notice  of  location  thereof,  which  was  recorded. 
This  recorded  notice  was  put  in  evidence.  It  showed  the  claim 
located  June  4, 1887,  and  recorded  June  15,  1887.     It  is  clear 
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that,  as  80  located  and  recorded  June  4*16^  1887,  the  descrip- 
tioD  upon  the  ground  is  that  which  we  have  called  the  ''Old 
Edna''  (^'g*  ^}  ^>  Q  ^)*  ^  ^  located  and  recorded^  and  by 
reference  thereto  in  the  description  in  the  deeds,  Nelson  and 
Koegel  conveyed  it.  As  so  located  and  recorded  it  did  not  in- 
clude the  premises  in  controversy.  Therefore,  as  so  conveyed 
and  described  in  the  conveyance  by  reference  to  the  location  and 
record,  the  deeds  did  not  ''purport  to  convey"  the  area  in  con- 
flict. And  therefore,  furthermore,  as  the  grantors  did  not  have 
a  claim  upon  such  premises,  the  fact  that  they  afterwards  ac- 
quired a  wholly  independent  title  to  the  ground  does  not  bring 
their  conveyance  to  the  grantors  of  the  defendant  within  the 
operation  of  the  statute  (§  267)  cited;  nor  were  they  estopped 
by  their  deeds  independent  of  the  statute.  {Mej/endorfy.  Frohner, 
3  Mont.  282.) 

But  Nelson  demands  a  little  further  attention,  as  the  estoppel 
as  to  him  presents  itself  in  another  phase.  Although  he  did 
not  convey,  nor  did  his  deed  purport  to  convey,  the  area  in  con- 
flict, has  he  done  that  which  now  forbids  him  to  say  that  he 
did  not  convey  it;  that  is  to  say,  is  he  estopped  by  his  acts, 
wholly  independently  of  the  operation  of  the  statute?  It  may 
be  observed  that  Nelson  knew  of  the  swing  of  the  Edna  to  the 
south,  and  assisted  in  making  it.  This  does  not  appear  to  be 
the  fact  as  to  Koegel,  so  the  acts  and  knowledge  of  Nelson 
which  were  sought  to  be  applied  to  estop  him  do  not  exist  as  to 
Koegel. 

There  were  three  plaiutifis.  Nelson,  Koegel,  and  Shreve. 
One  firm  of  counsel  appeared  for  them  all.  Nelson  alone  testi- 
fied on  the  trial  that  he  intended  to  convey  in  his  Edna  deed 
of  August,  1889,  all  his  interest  in  the  area  in  conflict,  believ- 
ing that  the  record  of  the  Edna,  originally  made,  and  subsist- 
ing at  the  date  of  the  said  conveyance,  included  the  said  area  in 
conflict.  But  as  to  Koegel.  Nelson's  testimony,  whether  com- 
petent or  not,  did  not  disclose  that  Koegel,  by  his  Edna  deed, 
intended  to  convey  his  interest  in  the  area  in  conflict;  nor  does 
it  at  all  appear  anywhere  in  the  case  that  Koegel  intended  to 
convey  anything  but  that  which  his  deed  purports  to  convey; 
and  as  his  deed  does  not  convey,  or  purport  to  convey,  the  area 
in  conflict,  he  is  left  standing  upon  the  face  of  his  deed,  and 
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thereby  he  is  not  estopped,  by  reason  of  the  considerations 
above  expressed. 

Haying  eliminated  Ko^l  from  the  operation  of  the  estoppel 
claimed,  I  return  to  Nelson.  He  joined  with  his  co-plaintiffs 
in  the  action.  His  attorneys  were  the  same  as  theirs.  But 
open  the  trial  he  deserts  the  position  of  hostility  to  the  defend- 
ant, which  he  occupied  on  the  record  by  virtue  of  being  a  plaint- 
iff, and  appears  as  a  witness  for  the  defendant,  and  favorable  to 
the  defendant,  and  adverse  to  his  own  interests  as  a  plaintiff. 
If  he  chose  to  go  upon  the  stand,  and  testify  the  truth  (and,  for 
all  that  appears,  what  he  said  was  the  truth),  and  such  truth 
is  an  advantage  to  defendant,  and  adverse  to  the  plaintiff  wit- 
ness, that  was  an  act  of  honesty  as  commendable  as  it  is  not 
wholly  uniform  in  human  affairs,  and  an  act  which  will  call 
from  this  court  no  adverse  criticism. 

But  here  is  the  peculiar  position:  Plaintiffs'  counsel  are 
plaintiffs'  and  witness  Nelson's  counsel.  He  offers  to  testify 
that  when  he  made  his  Edna  deed  be  intended  to  convey  the 
area  in  conflict.  His  counsel  objects.  He  insists.  As  he  him- 
self was  personally  present  in  court,  and  personally  offered  to 
give  this  testimony,  his  counsel  objecting  to  it,  it  must  be  that, 
whatever  authority  his  counsel  originally  had  to  represent  him, 
his  conduct  at  this  moment  was  a  revocation  of  such  authority 
in  this  particular.  He  had  a  right  to  revoke  such  authority. 
His  conduct  was  certainly  a  revocation  of  his  counsel's  author- 
ity to  object  to  the  testimony  that  he  desired  to  give.  There- 
fore it  must  be  that  Nelson  gave  this  testimony  voluntarily  and 
without  objection.  Defendant  did  not  object  to  it.  It  was 
in  its  favor,  and  material  to  its  case.  Plain  tiff  Nelson  did  not 
obje^  to  it,  as  he  personally  insisted  upon  giving  it.  No  valid 
objection  could  be  made  by  plaintiffs,  Shreve  and  Koegel,  as  it 
did  not  injure  or  prejudice  them  in  any  way,  and  was  wholly  im- 
material to  their  interests.  Therefore,  from  the  point  ot  view 
that  we  now  occupy,  the  evidence  went  in  without  objection  or 
exception.  Now,  in  what  position  has  Mr.  Nelson  placed  him- 
self? It  is  one  entirely  creditable  to  his  honor  and  int^rity. 
He  thought  that  by  virtue  of  his  Edna  interest,  in  August, 
1889,  he  owned  an  interest  in  the  area  in  conflict.  He  repre- 
sented that  he  did.     He  intended   to  convey   that   supposed 
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interest.  He  thought  that  he  had  conveyed  it  He  received 
a  consideration  for  it.  To  withdraw  from  the  position  that  he 
assamed  when  he  made  the  conveyance  would  now  be  to  the 
injury  of  his  grantees  or  their  successors.  And  he  does  not 
even  wish  to  so  withdraw.  He  does  not  claim  that  he  is  not 
estopped.  By  his  own  testimony,  he  admits  that  he  is.  Then 
let  him  be  estopped,  as  the  facts  seem  to  warrant  the  application 
of  that  doctrine.  I  am  of  opinion  that  the  District  Court  was 
correct  in  holding  that  Nelson  was  estopped. 

Therefore  Nelson  was  estopjied  and  Koegel  was  not  Now, 
as  to  Shreve.  The  evidence  is  unquestioned  that  Shreve  de- 
rived his  title  in  the  Lightning  Claim  from  the  locators  of  that 
claim,  and  that  Koegel  and  Nelson  were  not  grantors  of  Shreve 
in  the  Lightning  title.  But,  notwithstanding  this,  the  court 
found  that  Shreve  derived  his  title  from  Nelson  and  Koegel. 
This  finding  is  not  attacked.  We  cannot  understand  how  the 
court  found  it,  under  the  evidence,  but  it  is  not  our  province  to 
make  findings,  nor  to  upset  those  that  are  unchallenged;  and 
here  is  a  finding  which  is  not  objected  to,  and  at  which  no 
specification  is  pointed.  It  is  therefore  the  fact,  for  the  pur- 
poses of  this  review,  that  Nelson  and  Koegel  were  Shreve's 
grantors.  If  Nelson  and  Koegel  are  estopped,  it  is  sought  to 
extend  that  estoppel  to  their  grantee,  Shreve.  But,  as  I  have 
above  endeavored  to  set  forth,  I  am  of  opinion  that  Nelson 
was  estopped  and  Koegel  was  not.  Nothing  informs  me  what 
fractional  interest  in  the  Lightning  Claim  Shreve  received  from 
Nelson,  or  what  from  Koegel.  If  it  be  contended  that  Shreve 
is  estopped  as  to  his  interest  received  from  Nelson,  who  was 
estopped,  I  do  not  know  that  it  will  be  urged  that  Shreve  was 
estopped  as  to  his  interest  that  he  received  from  Ko^el,  his 
grantor,  who  was  not  estopped.  There  is  not  enough  light  in  the 
case  to  inform  me  either  as  to  the  &cts  or  the  contention  of 
counsel  on  this  point,  and,  as  I  am  of  opinion  that  the  case 
should  be  sent  back  for  a  new  trial  upon  the  considerations 
already  expressed,  I  record  no  further  views  upon  the  point  at 
which  I  have  arrived. 

One  more  matter  I  must  advert  to.  It  is  urged  by  respond- 
ent that  Koegel's  and  Nelson's  deeds  contain  the  further  cove- 
nant that  it  is  intended  to  convey  the  title  to  the  premises 
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which  may  hereafter  be  acquired  by  virtue  of  the  issuance  of  a 
United  States  patent  upon  proceedings  theretofore  instituted 
for  the  same*  Very  well.  The  grantors  covenant  that  they 
intend  to  convey  the  title  which  shall  come  by  patent  from  the 
United  States.  The  title  to  what?  The  title  to  that  which 
they  presently  convey  and  purport  to  convey;  that  is,  the 
Edna  Claim  as  they  described  it  by  reference  to  the  location 
and  record  thereof,  which  record  and  location  did  not  include 
the  ground  in  controversy.  What  I  have  said  above  fully  ex- 
presses the  views  that  I  venture  to  entertain  upon  that  point. 

I  am  of  the  opinion  that  the  judgment  should  be  reversed, 
and  the  cause  remanded. 


MARSHALL,    Respondent,   v.    LIVINGSTON    NA- 

TIONAL  BANK,  Appellant. 

[  Argaed  NoTember  19, 1891.    Deoided  December  14, 1891.  ] 

AflsoNinQiT  FOB  Bemeut  or  CwayrroBB— OfuiUel  mortgage^  Wage-ioorkers*  law, 
—Where  the  efieofe  of  an  instrument  oonveying  personal  property  is  a  transfer 
of  a  debtor's  property  to  a  creditor,  with  power  to  make  an  immediate  sale  of 
the  same  and  render  the  overplus,  after  satisfying  the  debt  therein  described, 
to  the  debtor,  which  debt  is  made  to  be  due  at  once,  the  transaction,  though 
under  the  name  and  in  the  form  of  a  chattel  mortgage,  wiU  be  regarded  as  an 
assignment  and  within  the  operation  of  section  2050,  fifth  division  of  the  Oom- 
piled  Statutes,  making  the  wages  of  an  employee  of  the  assignor  a  preferred 
claim  where  the  services  were  rendered  within  sixty  days  immediately  preced- 
ing such  assignment 

Sams. —It  is  no  objection  to  an  assignment  for  the  benefit  of  creditors  that  it  is 
made  to  a  creditor  of  the  assignor,  and  not  to  a  third  person  having  no  interest 
therein.    (Flanders  y.  Murphy,  10  Mont.  398,  affirmed.) 

Appeal  from  Sixth  JvdioUd  District j  Park  Oownty. 

Action  to  recover  wages  from  assignee  of  insolvent  debtor. 
The  cause  was  tried  before  Henry,  J.,  upon  an  agreed  state* 
ment  of  facts.     Plaintiff  had  judgment  below. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

This  case  was  tried  upon  an  agreed  statement  of  facts,  made 
and  submitted  under  the  provisions  of  the  statute. 

The  agreed  statement  sets  forth  as  follows :  The  defendant 
was  a  banking  corporation^  duly  organized,  etc.    On  June  2, 
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1891,  E.  C.  Waters  was  operating  the  Albemarle  Hotel,  in  the 
city  of  LivingstoDy  Park  County^  Montana.  He  was  the  owner 
of  personal  property  in  the  hotel^  which  is  described  in  the 
chattel  mortgage  below  mentioned.  The  description  covers  eight 
type-written  pages,  and  appears  to  be  a  detailed  list  of  a  lai^ 
quantity  of  hotel  supplies  and  furniture  which  were  used  in  the 
hotel.  He  was  also  the  owner  of  certain  household  goods  and 
live  stock  situated  on  a  ranch  near  said  city,  and  which  was- 
used  by  Waters  in  supplying  the  hotel. 

On  June  2, 1891,  said  Waters  made  a  chattel  mortgage  of  all 
his  property  in  said  hotel  and  on  said  ranch  to  the  defendant, 
comprising  all  the  personal  property  of  said  Waters  in  the  said 
county  of  Park,  to  secure  the  payment  of  an  existing  indebted- 
ness, consisting  of  four  promissory  notes,  due,  respectively.  May 
7th,  July  14th,  July  15th,  and  July  16th,  all  in  1891,  aggre- 
gating $5,737.09.  The  mortgage  authorized  the  defendant  to 
immediately  take  possession  of  said  property,  and  to  sell  the 
same,  and  apply  the  proceeds  to  the  payment  of  said  indebted- 
ness. A  copy  of  the  mortgage  is  made  part  of  the  statement. 
It  provides  that  the  mortgagee,  the  defendant,  is  authorized  to 
sell  the  said  property  at  once,  at  private  or  public  sale,  and  out 
of  the  proceeds  to  retain  the  principal  and  interest  of  the  notes, 
and  to  pay  the  overplus,  if  any  there  be,  to  the  mortgagor;  that 
upon  the  execution  of  the  mortgage  the  bank,  defendant,  took 
possession  of  the  property,  and  proceeded  to  dispose  of  the 
same.  The  mortgage  was  given  on  account  of  the  inability  of 
the  mortgagor  to  pay  the  notes  above  mentioned.  The  mort- 
gage was  made  in  good  faith,  and  not  for  the  purpose  of  secur- 
ing any  other  creditor  than  the  bank.  One  of  the  notes  was 
also  signed  by  M.  B.  Waters,  and  one  by  L.  C.  Phelps.  The 
latter  note  is  fully  secured  by  the  Phelps  signature.  As  addi- 
tional security  for  the  said  notes,  the  bank  holds  a  mortgage  on 
certain  real  estate,  described. 

On  said  second  day  of  June,  1891,  the  said  Waters  was 
indebted  to  the  plaintiff  in  the  sum  of  $85.98  for  services  ren- 
dered as  a  clerk  in  said  hotel,  within  sixty  days  prior  to  June  2d, 
On  June  3d  plaintiff  served  upon  defendant  a  duly  verified  claim 
for  the  amount  mentioned,  in  accordance  with  the  provisions  of 
chapter  121,  division  6,  Compiled  Statutes.     The  bank  refused. 
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to  pay  said  claim,  or  allow  it  as  a  lien  prior  to  the  lien  of  the 
mortgage. 

The  point  in  controversy,  submitted  upon  this  statement,  was, 
is  the  claim  of  the  said  Marshall,  plaintiff,  entitled  to  be  paid 
out  of  the  proceeds  of  the  mortgaged  property  before  any  of 
those  proceeds  are  applied  to  the  payment  of  the  notes  thereby 
intended  to  be  secured,  or  any  of  them? 

The  statute  upon  which  plaintiff  relied,  and  which  was  pre- 
sented to  the  District  Court  for  construction,  in  connection  with 
the  facts,  is  as  follows:  ^^Sec.  2050.  That  in  all  assignments 
of  property  made  by  any  person,  association,  corporation,  co- 
partnership, chartered  company,  or  corporation,  to  trustees  or 
assignees,  on  account  of  inability  of  assignor  at  the  time  of  the 
assignment  to  pay  his  or  their  debts,  or  in  proceedings  in  insolv- 
ency, the  wages  of  the  miners,  mechanics,  salesmen,  servants, 
clerks,  or  laborers,  employed  by  such  assignor,  for  services  ren- 
dered within  sixty  days  immediately  previous  to  such  assign- 
ment, not  to  exceed  $200  for  each  person,  are  preferred  claims, 
and  must  be  paid  by  such  trustees  or  assignees  before  any  other 
creditor  or  creditors  of  such  assignor.'^ 

The  statute  provides  for  a  similar  preference  in  favor  of 
wage-workers,  in  case  of  an  attachment  or  execution  against 
their  employer. 

The  District  Court  held  that  the  plaintiff  was  entitled  to  his 
lien  under  the  provisions  of  the  statute,  and  rendered  an  appro- 
priate judgment,  from  which  the  defendant  appeals. 

Savage  &  Day^  for  Appellant. 

Section  2050  of  the  Compiled  Laws  of  Montana,  upon  which 
the  claim  of  plaintiff  to  priority  is  based,  provides  that  in  '^all 
assignments  of  property  made  by  any  person,"  etc.,  "  to  trustees 
or  assignees  on  account  of  the  inability  of  the  assignor  at  the 
time  of  the  assignment  to  pay  his  debts,  or  in  proceedings  in 
insolvency,  the  wages  of  clerks,"  etc.,  for  services  rendered  the 
assignor  within  sixty  days  immediately  previous  to  such  assign- 
ment, are  preferred  claims,  and  the  question  to  be  answered  is 
whether  the  instrument  so  given  to  the  bank  is  an  assignment 
within  the  meaning  of  this  section.  The  statute  under  con- 
sideration, in  its  present  form,  first  appears,  so  far  as  our 
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investigation  discloses,  in  the  acts  of  Pennsylvania,  1854  (Purd. 
Dig.  Brightly  [10th  ed.],  p.  91,  §  4),  and  is  verbaUm  the  present 
section  of  oar  statute.  There  had  been  an  earlier  statute  in 
Pennsylvania,  giving  priority  to  persons  employed  in  certain 
manufactories  in  certain  counties.  The  act  next  appears  in  the 
acts  of  California  in  1873-74  in  exactly  the  same  language  as 
is  now  used  in  our  section,  which  act  contains  all  of  the  Mon- 
tana Act  of  March  3,  1887  (ch.  121,  fifth  div.  Comp.  Stats.), 
without  any  modification,  except  section  5.  The  object  of  this 
first  section  is  clearly  to  secure  to  wage-workers  their  wages 
upon  the  insolvency  of  their  employer.  The  statute  being  re- 
medial, the  court  will  give  to  it  a  liberal  construction,  keeping 
in  mind  the  object  of  the  l^islature,  as  that  object  is  expressed 
in  the  statute.  The  court  will  not,  however,  extend  the  law 
beyond  the  legislative  intent,  even  though  there  be  shown  to  be 
an  evil  not  remedied  by  the  law.  And  in  construing  a  statute 
containing  words  which  have  definite  sense  or  meanings  at 
common  law,  the  words  shall  be  restricted  to  that  sense. 
(Dwarris  on  Statutes,  637,  640,  712;  Smith  v.  Harmon,  6  Mod. 
143;  Buohaer  v.  Reai  Estate  Bank,  5  Ark.  536;  41  Am.  Dec. 
105;  Carpenter  v.  State,  4  How.  (Miss.)  163;  34  Am.  Dec.  116.) 
In  Montana  there  is  no  statute  controlling  the  distribution 
of  the  estate  of  an  insolvent,  either  under  a  voluntary  or  in- 
voluntary assignment,  except  in  so  far  as  this  statute  attempts 
to  control  it.  The  term  '^  assignment,"  as  used  in  the  act,  is 
then  one  of  common-law  origin,  and  if  at  oommon  law  it  had  a 
distinctive  meaning,  that  meaning  must  be  here  given  it.  *^  As- 
signment" originally  meant  "the  transferring  and  setting  over 
to  another  of  some  right,  title,  or  interest  in  things  in  which  a 
third  party,  not  a  party  to  the  assignment,  has  a  concern  and 
interest."  (1  Bacon's  Abridgment,  329.)  In  most  of  its  appli- 
cations at  common  law  it  seemed  to  imply  the  relation  of  debtor 
and  creditor,  and  hence  it  was  most  generally  applied  to  those 
transfers  by  a  failing  debtor  for  the  benefit  of  his  creditors,  and 
from  the  context  of  the  statute  under  consideration,  the  term  is 
clearly  here  used  in  its  restrictive  sense  as  a  transfer  by  an  in- 
solvent for  the  benefit  of  his  creditors,  and  not  in  its  larger 
sense  of  transfers  in  general,  as  applied  to  assignment  of  bills 
and  notes  and  other  negotiable  instruments.     The  voluntary 
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assignment  for  the  benefit  of  creditors  is  in  many  respects  p^ 
culiar  to  American  law  and  practice,  and  the  term  has  acquired 
in  this  country  a  technical  meaning.  (Burrill  on  Assignments, 
par.  4;  Orover  v.  Wakeman^  11  Wend.  187;  25  Am.  Dec.  624.) 
It  means  a  transfer  without  compulsion  of  law  by  a  debtor  of 
some  or  all  of  his  property  to  an  assignee  or  assignees  in  trust, 
to  apply  the  same,  or  the  proceeds  thereof,  to  the  payment  of 
some  or  all  of  his  debts,  and  to  return  the  surplus,  if  any,  to 
the  debtor.  {Barildt  v.  Teah,  1  McCrary,  176 ;  Wiener  v.  Dcma^ 
18  Pa.  St  333.) 

This  assignment  always  implies  a  trust  and  contemplates  the 
intervention  of  a  trustee,  and  hence  an  assignment  or  transfer 
directly  to  a  creditor  or  creditors,  not  upon  trust,  is  not  a  volun- 
tary assignment  for  the  benefit  of  creditors.  {Dickson  v.  RaW' 
son,  5  Ohio  St.  218.)  Whether  it  is  so  in  trust,  and  the  assignee 
or  grantee  such  trustee,  depends  upon  the  question  whether  by 
the  terms  of  the  instrument,  or  by  necessary  implication,  the 
assignee  or  grantee  is  liable  to  account  to  the  creditors  for  the 
property  in  his  hands  and  for  the  manner  in  which  he  disposes 
of  it.  If  he  could  be  so  compelled  to  account,  the  instrument 
is  an  assignment  at  common  law,  no  matter  what  its  form. 
{Dickaon  v.  RaiMon,  5  Ohio  St.  218.)  As  thus  defined,  the 
term  at  common  law  did  not  embrace  a  sale,  as  a  sale  was  a 
transfer  in  the  ordinary  course  of  business  for  a  consideration 
actually  paid,  while  the  assignment  grew  out  of  the  embarrass- 
ment of  business,  and  had  for  its  consideration  a  precedent  or 
subsisting  debt.  It  was  also  to  be  distinguished  from  a  mort- 
.gage,  which  was  a  transfer  to  a  creditor  by  way  of  security  fbr 
the  payment  of  a  debt,  whereas  an  assignment  is  an  absolute 
appropriation  of  the  property  to  its  payment.  (Briggs  v.  Davis, 
21  N.  Y.  574 ;  Leiteh  v.  HoUister,  4  N.  Y.  211 ;  Curtis  v.  LeavUt, 
15  N.  Y.  9.)  While  the  distinction  between  mortgages  and 
assignments  for  the  benefit  of  creditors  has  been  universally 
recognised  where  the  mortgage,  or  instrument  in  the  form  of  a 
mortgage,  covers  but  a  single  piece  of  the  property,  there  exists 
some  confiiiot  where  the  instrument  conveys  all  of  the  property 
of  the  debtor  and  he  parts  with  his  dominion  over  it.  (Dana  v. 
Stanford,  10  Cal.  268 ;  Lawrence  v.  N^,  41  Gal.  566 ;  Barker 
▼.  Hall,  13  N.  H.  298;  Low  v.  Wyman,  8  N.  H.  636;  Fromm 


i 


356     Mabshall  v.  Liyinqston  Nat.  Bk.    [Dea  T.,  1891 

y.  Jones f  13  Iowa,  475;  FarweU  y.  Howard^  26  Iowa,  384; 
Peck  V.  MerrUl,  26  Vt.  686;  MeOregor  y.  Chase,  37  Vt.  229; 
Oage  y.  ChesebrOy  49  Wis.  490;  Richmond  y.  Mississippi  MUb^ 
52  Ark.  30;  Turner  y.   IFa^AiTw,  31  Ark.  437;  Fecheimer  v. 
R(Aertson,  53  Ark.  101;  Jfoor«  v.  Jfeyer,  47  Fed.  Rep.  99; 
White  V.  Ooizhausen,  129  U.  S.  329;   Weber  y.  i/iEcifc,  131  111. 
520;  Uni<m  Bank  y.  Kansas  Cily  Bank,  136  U.  S.  223.)    The 
case  most  strooglj  relied  on  by  plaintiff  in  the  coart  below  was 
the  case  of  Straw  y.  Jenks,  6  Dak.  414.    This  case  did  not  con- 
sider the  common*law  definition  of  the  term  "assignment.^^ 
The  cases  cited  in  the  opinion,  yiz.,  Harkrader  y.  Leiby,  4 
Ohio  St.  602;  Dickson  y.  Rawson,  6  Ohio  St.  224;  Burroufs  y. 
JLehndofff,  8  Iowa,  96 ;  Lampson  y.  Arnold,  19  Iowa,  479,  and 
Winner  y.  Hoyt,  66  Wis.  227 ;  57  Am.  Eep.  257,  will,  upon 
investigation,  be  found  to  be  cases  in  which  a  trust  was  created 
by  the  instruments  for  other  than  the  grantee  therein.    The 
opinion  also  relies  on  the  case  of  Wliite  y.  Ootzhausen,  and  the 
overruled  cases  in  the  United  States  Circuit  Court  for  Missouri^ 
which  can  furnish  no  authority  for  such  holding.     In   United 
Stales  y.  McLellan,  3  Sum.  345  (opinion  by  Mr.  Justice  Story), 
and  in  Bouchaud  v.  Dias,  1  N.  Y.  201,  it  is  held  that  the  term 
<^ assignment"  does  not  include  an  assignment  for  the  security 
of  one  creditor,  nor  does  the  act  prohibit  transfers  of  the  debtor's 
property  by  way  of  security.    (  United  States  v.  Fisher,  2  Cranch^ 
358;   United  States  v.  Hooe,  3  Cranch,  73.)    Again,  statutes 
must  be  construed  in  accordance  with  decisions  of  the  Slate 
from  whence  they  are  taken.    (Ckise  v.  Oushman,  3  Watts  & 
S.  544 ;  39  Am.  Dec.  47 ;  American  Print  Works  v.  Lawrence, 
3  Zab.  590;  57  Am.  Dec.  420.)    This  act  is  taken  directly  from 
California  or  Pennsylvania.     At  the  time  of  its  enactment  in 
California  there  were  statutes  regulating  assignments  for  benefit 
oi  creditors  by  the  voluntary  act  of  the  debtor,  and  statutes  regu- 
lating insolvency  proceedings.    (See  Insolvency  Act  of  1 852,  and 
Civ.  Code,  div.  4,  pt  2,  tit.  3.)    The  Supreme  Court  of  Cali- 
fornia  had  already  construed  those  acts,  and  held  that  the  term 
^^ assignment''  as  used  therein  did  not  include  a  mortgage  of 
even  all  of  the  debtor's  property,  nor  a  transfer  directly  to  the 
creditor.    (Dana  y.  Stanford,  10  Cal.  269 ;  Lawrence  y.  N^, 
41  Cal.  566.)     In  Pennsylvania  the  general  statute  on  the  sub- 
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ject  of  assignments  for  benefit  of  creditors  limits  its  operations 
to  '^  assignments  in  trust/'  and  it  has  been  there  universally  held 
that  a  transfer  direct  to  a  creditor  was  not  an  '^ assignment.'' 
{Wiener  v.  Davis,  18  Pa.  St.  333;  Qaflin  v.  MaglaugMin,  65 
Pa.  St.  492.)  Nor  does  it  include  a  mortgage.  {VcdlaTice  v. 
Miners^  Life  Ins.  etc.  Co.  42  Pa.  St.  441.)  In  the  case  of 
FUmders  v.  Murphy  the  complaint  alleged  that  the  transfer  was 
made  on  account  of  the  inability  of  the  debtor  to  pay  his  debts 
and  on  account  of  the  attachment,  and  no  other  reason  was 
shown  to  exist.  By  the  agreed  case  the  transfer  is  positively 
allied  to  have  been  made  for  the  bona  fide  purpose  of  securing 
debts  then  due  and  to  become  due. 

A.  J.  Campbell^  for  Bespondent. 

Section  2050  of  the  Compiled  Laws  of  Montana,  upon 
which  the  claim  of  plaintiff  to  priority  was  based,  provides  that 
in  all  assignments  of  property  made  by  any  person  ....  to 
trustee  or  assignee  on  account  of  the  inability  of  the  assignor 
at  the  time  of  the  assignment  to  pay  his  debts  ....  services 
rendered  the  assignor  within  sixty  days  immediately  previous 
to  such  assignment  are  preferred  claims;  and  the  question  to 
be  answered  is  whether  the  instrument  so  given  to  the  bank 
was  an  assignment  of  property  within  the  meaning  of  this  sec- 
tion. Section  2054  provides  that  nothing  in  this  act  shall  be 
construed  to  affect  any^  lien,  encumbrance,  or  mortgage  held  by 
any  creditor  of  said  employee  prior  to  the  said  sixty  days.  By 
the  last  section  it  will  be  observed  that  the  legislature  intended 
to  make  a  claim  prior  to  a  mortgage  lien.  This  section  was 
tinder  consideration  by  this  court  in  the  case  of  FUmders  v. 
Murphyy  10  Mont.  398,  and  the  decision  would  seem  conclusive 
of  the  question  raised  in  the  case  at  bar.  This  act  is  in  its 
character  remedial,  and  must,  therefore,  be  liberally  construed. 
No  insolvent,  having  in  view  the  disposition  of  his  estates,  can 
be  permitted  to  defeat  its  operation  by  any  shift  under  the  form 
of  law.  (  White  v.  Ootzhausen,  129  U.  S.  329.)  If,  as  contended 
by  the  appellant,  the  phrase  "assignment  of  property,"  as  used 
in  said  section,  only  applies  to  the  voluntary  assignment  for  the 
benefit  of  creditors,  it  would  defeat  the  very  object  for  which 
the  law  was  passed,  which  would  be  allowing  a  debtor,  unable 
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to  pay  his  debts,  to  aooomplish  by  indirect  means  that  which 
the  law  prohibits  to  be  done  directly.  Any  debtor  in  fidling 
circunistanoes  could  connive  with  one  or  more  of  his  creditors 
and  defeat  the  operation  of  the  statute  passed  for  the  protection 
of  wage- workers.  "  To  say  that  the  wage- workers'  law  should 
not  operate,  because  the  assignment  is  made  to  a  creditor  di- 
rectly and  for  his  sole  benefit,  instead  of  being  made  to  a  third 
disinterested  person,  and  for  the  benefit  of  more  than  one  cred- 
itor, would  be  to  fritter  away  the  law  in  unsubstantial  verbal 
criticism.^'  (Flanders  v.  Murphy,  supra,)  It  can  make  little 
difference  what  the  form  of  the  instrument  is^  it  is  the  result 
which  it  accomplishes  that  will  determine  its  character.  (  White 
V.  Cotzhausen,  supra;  Straw  v.  Jenks,  6  Dak.  414;  Richmond 
V.  Mississippi  Mills,  52  Ark.  30 ;  Stale  v.  Dupuy,  52  Ark.  48 ; 
Collier  V.  Wood,  85  Ala.  91;  WUks  v.  Walker,  22  8.  C.  108; 
53  Am.  Rep.  706.) 

*^  Assign meut,"  as  used  in  section  2050,  is  in  a  general  sense. 
Webster's  definition  of  an  assignment  in  law  is  given  to  be: 
^'(1)  A  transfer  of  title  or  interest  by  writing,  as  of  a  lease, 
bond,  note,  or  bill  of  exchange ;  a  transfer  of  the  whole  of  some 
particular  estate  or  interest  in  lands.  (2)  The  writing  by 
which  an  interest  is  transferred  to  another.  (3)  The  trans- 
fer of  the  property  of  a  bankrupt  to  certain  persons  called 
assignees,  in  whom  it  is  vested  for  the  benefit  of  creditors." 
Anderson  in  his  law  dictionary  states  an  assignment  to  be  ''a 
transfer  of  property  to  another  for  himself  or  creditors,"  and 
also  refers  to  conveyances  and  transfers.  The  idea  is  essentially 
that  of  a  transfer  by  one  party  to  another  of  some  species  of 
property  or  interest.  (High  v.  SacketL,  34  N.  Y.  451.)  It  is 
contended  that  this  section  applies  only  to  voluntary  assignments 
for  the  benefit  of  creditors  as  the  same  exists  at  common  law. 
The  common-law  definition  of  a  voluntary  assignment  for  the 
benefit  of  creditors  is:  ^^  A  voluntary  transfer  by  a  debtor  of 
all  or  a  part  of  his  property,  to  an  assignee  or  assignees  in  trust, 
to  apply  the  same,  or  the  proceeds  thereof,  to  the  payment  of 
some  or  all  of  the  assignor's  debts,  and  to  return  the  surplus, 
if  any,  to  him,  is  an  assignment  at  common  law.''  (1  Am.  & 
Eng.  Encyd.  of  Law,  845,  846,  and  authorities  cited ;  Farwdl 
V.  Cohen,  111.  June  10, 1891,  28  N.  E.  Rep.  38.)    A  voluntary 
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aBBignment  lor  the  benefit  of  creditors  neoessarily  implies  a 
trust.  In  the  case  of  Wallace  v.  WainwriglU,  87  Pa.  St.  263, 
the  court  in  the  syllabus  says :  '^  A  trust  exists  where  the  legal 
interest  is  in  one  person  and  the  equitable  interest  in  another." 
The  facts  in  this  case  oome  within  this  definition  of  a  trust, 
and,  therefore,  a  voluntary  assignment  at  common  law.  The 
mortgagee  is  to  have  immediate  possession,  the  property  mort- 
gaged being  of  such  a  character  that  the  mortgagee  is  obliged 
to  take  immediate  possession  of  the  property  to  make  the  same 
valid  as  against  creditors,  and  is  given  as  security  for  all  of  the 
notes  therein  mentioned,  to  sell  the  property  at  once  by  private 
sale,  and  was  so  selling  the  property,  for  the  purpose  of  raising 
a  fund  to  pay  the  notes  which  it  held,  a  part  of  which  was  se- 
cured by  other  makers  and  indorsers,  who  were  solvent,  which 
fund  was  as  much  for  the  benefit  of  said  signers  and  indorsers, 
as  for  the  appellant  and  the  mortgagor,  and  thereby  creating  a 
trust  fund  for  the  above  mentioned  purposes.  The  cases  are 
innumerable  in  which  it  has  been  held  that  a  transfer  of  sub- 
stantially all  of  the  debtor's  property  by  reason  of  his  inability 
to  meet  his  obligations,  or  his  insolvency,  providing  for  the 
immediate  possession  and  the  immediate  sale  of  the  same, 
thereby  surrendering  his  business  and  his  means  of  making 
money  to  discharge  his  other  obligations,  is  a  voluntary  assign- 
ment within  the  meaning  of  the  law,  whatever  the  form  of  the 
instrument  by  which  this  is  accomplished.  {Straw  v.  Jenks^ 
w/pra;  While  v.  Ootzhavsenj  supra;  Richmond  v.  Mississippi 
MiUsy  supra;  Stale  v.  Dupuy,  supra;  Boscom  v.  Rainwater y  30 
Mo.  App.  483 ;  Meinkard  v.  Strickland,  29  S.  C.  491 ;  Oollier 
V.  Woody  supra;  Wallace  v.  Waimoright,  supra;  WUks  v. 
Walker y  supra;  Farwell  v.  Cohen,  supra,)  On  a  careful  exami- 
nation of  the  authorities  cited  by  the  appellant,  it  will  be  ob- 
served that  they  hold  substantially  the  same  as  the  cases  above 
cited,  or  they  will  be  found  to  be  upon  an  entirely  difierent 
state  of  facts  from  the  case  at  bar.  The  California  decisions 
cited  by  the  appellant  are  based  on  a  statute  which  prohibits 
the  assignment  of  property  to  a  trustee  for  the  benefit  of  cred- 
itors, and  the  decii&ions  are  to  the  effect  only  that  a  chattel  mort- 
gage given  by  a  debtor  in  failing  circumstances  does  not  come 
within  the  operation  of  the  statute. 
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De  Witt,  J. — E.  C.  Waters  was  a  debtor.  He  transferred 
all  his  personal  property  within  the  jurisdiction  of  the  court  to 
the  Livingston  National  Bank,  which  was  a  creditor  to  the 
amount  of  $6,737.09,  and  which  indebtedness  Waters  was  un- 
able to  pay,  and  by  reason  of  which  inability  he  made  the 
transfer  of  said  property.  We  think  that  it  is  clear,  from  the 
agreed  case,  that  Waters  did  this  on  account  of  his  inability  to 
pay  his  debts. 

What  was  this  transfer — a  chattel  mortgage  or  an  assign- 
ment? It  is  called  a  '^chattel  mortgage''  in  the  instrument 
and  in  the  language  of  the  agreed  case.  But  we  have  the  whole 
instrument  before  us  as  a  part  of  the  agreed  case,  and  we  have 
all  the  &cts,  and  we  are  not  concluded  from  inquiring  into  the 
nature  of  the  transaction  by  any  inscription  that  the  parties 
have  put  thereon. 

Upon  an  examination  of  the  instrument  and  the  facts,  do  we 
find  the  essential  characteristics  of  a  chattel  mortgage?  One  of 
the  elements  of  a  mortgage  is  that  it  is  a  security  for  a  debt 
It  is  not  a  payment  of  a  debt,  or  a  present  instant  means  for 
the  payment  of  a  debt. 

The  transaction  at  bar  was  a  transfer  at  once  of  all  the 
debtor's  property  within  the  jurisdiction  to  a  creditor,  with  in- 
structions to  sell  the  same,  at  private  or  public  sale,  and  to 
apply  the  proceeds  to  the  payment  of  a  debt  of  such  creditor 
of  $5,737.09,  which  debt  the  debtor  and  creditor  made  to  be 
due  at  once.  Furthermore,  the  creditor,  afler  the  payment  of 
such  debt,  is  to  render  the  overplus  from  the  proceeds  of  the 
sales  to  the  debtor.  The  court  will  look  through  forms,  and 
arrive  at  the  substance.  White  v.  Catzhausmy  129  U.  S.  329,  is 
an  instructive  case  upon  this  point,  and  its  doctrine  in  this 
respect  has  not  been  overruled  in  Union  Bank  v.  Kansas  Oily 
Bank,  136  U.  S.  233,  as  suggested  by  counsel.  Therefore  re- 
garding the  transaction  at  bar,  and  looking  beyond  the  partial 
chattel  mortgage  form  and  name,  we  do  not  find  the  elements 
of  a  mortgage  security. 

Again,  a  characteristic  of  a  chattel  mortgage  is  that  there 
should  be  a  defeasance.  Is  there  one  here?  We  find  this 
clause  in  the  mortgage,  ^^and  these  presents  shall  be  void  if 
such  payment  be  made  [referring  to  the  notes,  which  are  set  oat 


11  Mont]    Marshall  v.  Livinqston  Nat.  Bk.  361 

in  fnll]  according  to  the  terms  of  said  respective  promissory 
notes/'  Bat  following  this  provision,  the  instrument  sets 
forth:  ^^It  is  further  provided  that  said  second  party  shall 
have  the  immediate  possession  of  all  said  above  described  prop- 
erty,  and  shall  have  the  right,  at  its  option,  to  immediately 
declare  all  of  said  debts  to  be  due,  and  is  hereby  authorized 
and  empowered  to  sell  all  and  singular  the  above-described 
chattels,  with  all  and  every  of  the  appurtenances,  or  any  part 
thereof,  at  public  or  private  sale,  and  out  of  the  money  arising 
therefrom  to  retain  the  said  principal  and  interest,  and  the  costs 
of  making  such  sale,  and  the  attorney's  fees,  and  the  overplus, 
if  any  there  be,  to  be  paid  over  to  the  said  first  party,  his  heirs 
or  assigns.'' 

So  it  appears  that  there  is  a  defeasance  in  words.  It  is  upon 
payment  of  the  notes  as  provided.  But  one  note  was  upon  its 
&oe  past  due,  and  the  provisions  of  the  instrument  make  the 
three  other  notes  due  instantly,  upon  the  option  of  the  second 
party  in  the  instrument,  which  option  that  party  exercised  in- 
stantly. Therefore,  the  whole  indebtedness  was  due  at  once. 
The  default  of  the  debtor  was  complete  at  the  time  of  the  traus- 
action  as  set  forth  in  the  agreed  case.  There  was  no  oppor- 
tunity for  defeasance  in  the  manner  suggested  in  the  instrument, 
for  the  instrument  itself,  and  the  contemporaneous  acts  of  the 
parties,  emasculated  the  defeasance  proposed  in  the  document. 
Therefore  no  defeasance  was  actually  contemplated  or  provided 
in  the  transaction. 

The  instrument  called  a  "chattel  mortgage"  we  find  shorn  of 
almost  all  its  essential  elements  as  such,  except  its  label,  which 
latter  does  not  commend  itself  to  our  mind  with  any  force. 
The  District  Court  called  this  instrument  and  transaction  an 
'<  assignment,"  and  applied  thereto  the  provisions  of  the  wage- 
workers'  law  (§  2050),  and  held  that  thereunder  the  respondent 
was  entitled  to  a  lien  for  his  wages  upon  the  funds  in  the  hands 
of  the  appellant  arising  from  the  proceeds  of  the  sales  of  the 
property. 

Appellant  bases  his  argument  largely  upon  a  line  of  cases, 
some  of  which  are  as  follows:  Dana  v.  Stanford,  10  Cal.  269; 
Lawrence  v.  Nef,  41  Cal.  666 ;  Cowles  v.  RickettSy  1  Iowa,  582 ; 
Fromme  v.  Jcme«,  13  Iowa,  474;  Fanoell  v.  Howard^  26  Iowa, 
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381 ;  Peek  v.  MerriUy  26  Vt  687 ;  McGregor  v.  Chcue,  37  Vt 
225;  Gage  v.  Chesebro,  49  Wis.  486;  VaUanoe  v.  Mitierff  life 
Ins.  etc.  Co.  42  Pa.  St.  441 ;  Fecheimer  v.  Eoberiaon^  53  Ark. 
101 ;  Moore  v.  Meyer,  47  Fed.  Rep.  99 ;  Union  Bcmk  v.  Kansas 
OUy  Bank,  136  U.  S.  223.  Bat  those  were  cases  from  States 
where  assigDmeiits  for  the  benefit  of  creditors  with  prefoenoes 
were  forbidden  by  statute.  Instruments  and  transactions  which 
upon  their  face  were  mortgagesy  or  transfers  in  payment,  or 
confessions  of  judgment,  were  sought  to  be  construed  as  at- 
tempted preferential  assignments,  and  were  sought  to  be  so 
construed  in  order  to  avoid  them  by  reason  of  such  assign- 
ments being  prohibited  by  statute.  We  have  no  such  statutory 
prohibition  in  this  State,  and,  in  the  case  at  bar,  we  are  not 
considering  a  transaction  which  appears  prima  faoie  to  be  a 
mortgage.  An  instrument,  a  mortgage  on  its  face,  may  be  a 
mortgage,  and  it  may  be  an  assignment.  A  determination  may 
be  a  difficult  and  delicate  task,  depending  upon  the  particular 
facts  of  each  case,  and  one  case  cannot  be  wholly  a  precedent 
for  another.  But  in  the  case  before  us  the  first  inspection  dis- 
closes that  the  transaction  was  not  a  mortgage,  and  we  are  not 
confronted  with  the  difficulty  of  deciding  whether  an  apparent 
mortgage  should  be  construed  as  an  assignment.  Therefore  the 
transaction  at  bar  was  not  a  chattel  mortgage.  Again,  it  was 
not  a  delivery  of  the  goods  as  a  payment  of  the  debt,  for  the 
bank  was  to  receive  the  goods,  to  sell  them  at  private  or  pub- 
lic sale,  collect  the  proceeds,  apply  them  upon  the  costs,  ex- 
penses, and  indebtedness,  and  pay  the  overplus  to  Waters. 

If  it  were  unquestioned  by  the  parties  to  this  litigation  that 
the  acts  narrated  were  an  assignment,  what  else  would  or  could 
have  been  done  that  was  not  done?  What  fact  could  have 
brought  the  transaction  more  clearly  within  an  assignment  in 
contemplation  of  the  wage- workers'  law?  The  debtor  was 
unable  to  pay  his  debts.  By  reason  'of  that  inability,  he  trans- 
ferred at  once  all  his  property  within  the  jurisdiction  to  the 
bank.  The  bank  was  not  to  hold  it  as  security,  or  accept  it  as 
payment  It  was  to  sell,  collect  the  proceeds,  to  pay  expenses, 
to  pay  the  notes,  and  not  await  a  payment  by  the  debtor,  and 
thus  as  well  to  save  a  solvent  indorser  on  one  of  the  notes;  and^ 
after  these  payments,  the  bank  was  to  account  for  any  balance 
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to  the  debtor.  What  further  ear-mark  of  an  assignment  conid 
be  present  we  fail  to  discover.  We  are  of  the  opinion  that  the 
transaction  was  an  assignment,  within  the  operation  of  the  wage- 
workers'  law.  An  iDstructive  and  a  well-considered  case,  and  a 
reriew  of  the  authorities,  we  find  in  the  Supreme  Court  of  the 
late  Territory  of  Dakota.  {Straw  v.  Jenka,  6  Dak.  414.  See, 
also.  White  v.  (htzhatisen,  129  U.  S.  329;  Richmond  v.  MImm- 
$ippi  MUh,  52  Ark.  30;  Cottier  v.  Wood,  85  Ala.  91;  State  v. 
Dnpuyy  52  Ark.  48;  Wilks  y.  Walker,  22  S.  C.  108;  53  Am. 
Sepw  706 ;  Ordway  y.  WkUe,  80  Ala.  244 ;  Meinhard  v.  Strioh- 
land,  29  S.  C.  491;  Farwett  v.  Cohen,  111.,  June  10,  1891,  28 
N.  £.  Bep.  36.) 

But  it  is  objected  hj  the  appellant  that  the  transaction  cannot 
be  an  assignment,  because  it  is  to  a  creditor,  who  is  the  bene- 
ficiary. Counsel  cite,  as  the  definition  of  an  '^assignment,'' 
from  Bacon's  Abridgment,  *'  the  transferring  and  setting  over 
to  another  of  some  right^  title,  or  interest  in  things  in  which  a 
third  party,  not  a  party  to  the  assignment,  has  a  concern  and 
interest."  He  contends  that  an  assignment  cannot  be  to  one  of 
the  creditors  of  the  assignor,  but  that  it  can  be  to  a  third  per- 
son only  for  the  benefit  of  creditors.  He  cites  the  following 
language  from  Didcson  v.  Baw9on,  5  Ohio  St.  218 :  **  Whether 
it  is  so  in  trust  (that  is,  a  conveyance  under  consideration),  and 
the  assignee  or  grantee  such  trustee,  depends  upon  the  question 
whether,  by  the  terms  of  the  instrument,  or  by  necessary  impli- 
cation, the  assignee  or  grantee  is  liable  to  account  to  the  cred- 
itors for  the  property  in  his  hands,  and  for  the  manner  in  which 
he  disposes  of  it."  But  the  opinion  from  which  the  foregoing 
is  quoted  goes  on  at  once  to  say :  '^  If  a  court  of  chancery,  at  the 
instance  of  the  creditor,  would  compel  him  thus  to  account,  the 
character  of  the  transaction  and  his  own  position  are  thereby 
determined ;  and  the  statute  then  steps  in,  and  enlarges  the  trust, 
and  makes  it  inure  to  the  benefit  of  all  the  creditors,  and  distrib- 
utes the  fund  to  all,  in  proportion  to  their  respective  demands." 

So,  adapting  the  language  of  the  Ohio  case  to  the  case  at  bar, 
the  court,  "at  the  instance  of  the  creditor,"  the  wage-worker  in 
this  case,  compels  the  bank  to  account,  and  the  character  of  the 
transaction  is  determined,  and  the  wage-workers'  statute  steps 
in  and  makes  the  transaction  inure  to  the  benefit  of  the  wage- 
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worker.  The  instrument  itself  does  not  declare  the  trust,  but 
the  statute  and  the  law  construe  it  into  the  transaction. 

Appellant  does  not  cite  authorities  to  the  effect  that  a  creditor 
may  not  be  the  assignee  in  an  assignment  for  the  benefit  of  cred- 
itors,  but  he  argues  his  conclusion  from  cases  that  have  held 
that  a  particular  transfer  in  controversy  to  a  creditor  was  not 
an  assignment,  but  a  mortgage,  or  a  payment,  or  something 
other  than  an  assignment 

We  do  not  understand  that  it  is  the  law  that  one  of  the  cred- 
itors may  not  be  an  assignee.  (Burrill  on  Assignments,  p.  66, 
and  cases  cited ;  also  1  Am.  &  Eng.  Encycl.  of  Law,  p.  851, 
cases  in  note  4 ;  also  Ordway  v.  Whiie^  Straw  v.  JenkSy  and  other 
cases  supra,) 

In  Flanders  v.  Murphy^  10  Mont.  398,  we  have  held  vie^ra 
of  which  those  now  expressed  are  a  confirmation.  This  second 
consideration  of  the  application  of  the  wage- workers'  law  satis- 
fies us  that  cases  arising  thereunder  must  stand  upon  their  own 
particular  facts.  It  is  a  law  which  is  liable  to  attempts  at  eva- 
sion; not  suggesting,  however,  that  the  case  at  bar  is  such 
an  attempt.  But  herein,  as  in  Flanders  v.  Murphy,  we  are  of 
opinion  that  the.  facts  fully  warrant  the  application  of  the  wage- 
workers'  lien.  And  so  all  cases  must  be  decided  upon  a  dili- 
gent and  patient  inquiry  into  the. particular  &ct8. 

That  statute  was  enacted  for  a  purpose.  Wage-workers  were 
not  a  well-protected  class  of  creditors.  No  class  contributes 
more  directly  to  the  fund  from  which  the  debtor  satisfies  his 
creditors ;  and  their  contribution  extends,  usually,  to  the  moment 
of  the  crisis  between  debtor  and  creditors.  They  are  the  least 
likely  or  able  to  attach  their  employer,  or  precipitate  his  busi- 
ness failure.  They  are  not  among  the  vigilant  and  oppressive 
creditors.  It  would  seem  that,  by  reason  of  these  consider- 
ations, the  law  has  treated  them  tenderly;  and  we  must  construe 
that  statute  so  as  to  secure  the  accomplishment  of  its  intent. 
Any  other  view  of  the  case  at  bar  than  the  one  we  have  adopted 
would  leave  the  door  wide  open  for  the  failing  debtor  and  his 
pursuing  creditor  to  set  at  naught  the  wage-workers'  law  by 
indirection,  where  they  would  not  attempt  to  do  so  directly. 

The  judgment  of  the  District  Court  is  affirmed. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 
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STATE,  Appellant,  v.  MYERS  et  al.,  Respondents. 

[Argued  Noyember  28, 1891.    Decided  December  21, 1891.] 

OoKSTrrunoNAii  luLW—AsaavU  and  battery ^JurwHcHon.-—TJjiAeT  section  11, 
Article  Tiii.  of  the  GonBtitation,  providing  that  the  District  Oonrt  shall  have 
original  Jurisdiction  in  all  cases  of  misdemeanor  not  otherwise  provided  for, 
the  District  Court  does  not  have  original  but  only  appellate  Jurisdiction  to  try 
the  misdemeanor  of  assault  and  battery,  as  Jurisdiction  to  try  such  misdemeanor 
is  conferred  by  law  upon  the  Justice's  Court. 

Sake — Miademeanors. — The  first  paragraph  of  section  6  of  the  Criminal  Practice 
Act,  conferring  upon  the  District  and  Justice's  Courts  concurrent  jurisdiction  in 
all  misdemeanors,  is  in  cooflict  with  section  11,  article  ylii.  of  the  OonstitutioB, 
which  confers  upon  the  District  Court  jurisdiction  only  of  those  misdemeanors 
which  are  not  otherwise  provided  for,  and  therefore  did  not  become  a  law  of 
the  State  upon  the  adoption  of  the  Constitution  by  force  of  section  1  of  article 
XX.  thereof. 

Appeal  from  Fifth  Judidai  lyidridy  iladison  Ckmnty, 

Indictment  for  assault  and  batteiy.  The  indictment  was 
quashed  by  Galbraith,  J. 

Henri  J.  HaskeUy  Attorney-Greneral,  and  W.  A.  dark,  County 
Attorney,  for  the  State,  Appellant. 

J.  H.  Duffy^  for  Respondents. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

This  action  is  a  criminal  prosecution  against  the  respondents, 
commenced  originally  in  the  District  Court,  by  the  presentment 
of  an  indictment  by  the  grand  jury,  charging  the  offense  of  as- 
sault and  battery.  On  motion  of  the  defendants,  the  District 
Court  quashed  the  indictment,  on  the  ground  that  that  court 
had  not  original  jurisdiction  to  try  the  offense.  The  State 
appeals.  The  provisions  of  the  Constitution,  and  the  laws  thus 
brought  up  for  interpretation  and  construction,  are  as  follows : — 

Constitution,  article  viii.  section  11:  "The  District  Courts 
shall  have  original  jurisdiction  .  •  •  •  in  all  criminal  cases 
amounting  to  a  felony,  and  in  all  cases  of  misdemeanor  not 
otherwise  provided  for.  ....  They  shall  have  appellate  juris- 
diction in  such  cases  arising  in  Justices'  and  other  inferior  courts 
in  their  respective  districts  as  may  be  prescribed  by  law  and 
consistent  with  this  Constitution.'' 
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Article  viii.  section  21 :  "The  Justices'  Courts  shall  not  have 
jurisdiction/'  etc,  "but  such  courts  shall  have  such  jurifldiotion 
in  criminal  matters^  not  of  the  grade  of  felony,  as  may  be  pro- 
vided by  law/' 

Article  xx.  Schedule,  section  1:  "All  laws  enacted  by  the 
legislative  assembly  of  the  Territory  of  Montana,  and  in  force  at 
the  time  the  State  shall  be  admitted  into  the  Union,  and  not 
inconsistent  with  this  Constitntion,  or  the  Constitution  and  laws 
of  the  United  States  of  America,  shall  be  and  remain  in  full 
force,  as  the  laws  of  the  State,  until  altered  or  repealed,  or  until 
they  expire  by  their  own  limitation." 

At  the  time  of  the  admission  of  the  State  into  the  Union,  the 
following  sections  were  contained  in  the  laws  of  the  Territory : — 

"  Sec.  6.  The  District  Court  shall  have  exclusive  jurisdiction 
in  all  cases  of  felony,  and  of  all  other  offenses  not  cognizable  in 
the  Probate  Courts,  or  courts  of  justices  of  the  peace,  and  juris- 
diction, concurrent  with  said  courts,  of  all  other  offenses 

Justices  of  the  peace  shall  have  jurisdiction  of  all  misdemeanors 
committed  in  the  county  in  which  they  shall  be  qualified  to 
act,  when  the  punishment  therefor  does  not  exceed  a  fine  of 
one  hundred  dollars,  or  imprisonment  for  three  months  in  the 
county  jail,  or  both  such  fine  and  imprisonment."  (Crim.  Prac 
Act.) 

"Sec.  61.  Assault  and  battery  is  the  unlawful  beating  of 
another;  and  a  person  convicted  thereof  shall  be  fined  in  a 
sum  not  less  than  ten  nor  more  than  one  hundred  dollars,  or 
imprisonment  in  the  county  jail  not  less  than  one  nor  more 
than  three  months,  or  both  such  fine  and  imprisonment,  at  the 
discretion  of  the  court."     (Crim.  Laws.) 

"Sec.  4.  Crimes  which  do  not  subject  the  offender  to 
imprisonment  in  the  territorial  prison  or  to  death  shall  be 
classed  as  misdemeanors.  Crimes  which  subject  the  offender  to 
imprisonment  in  the  territorial  prison  or  to  death  shall  be 
classed  as  felonies."     (Crim.  Prac.  Act.) 

In  this  case  the  District  Court  held  that  it  had  not  original 
jurisdiction,  but  jurisdiction  only  on  appeal,  of  the  offense  of 
assault  and  battery,  on  the  ground  that  such  jurisdiction  was 
''otherwise  provided  for";  that  is  to  say,  provided  for  in  the 
courts  of  the  justices  of  the  peaoe. 
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Db  Witt,  J. — Jurisdiction  is  conferred  upon  the  courts  of 
the  State  by  the  Constitution.  The  Constitution  is  the  charter 
of  their  existence  and  their  powers.  The  District  Court  has 
original  jurisdiction  to  try  such  criminal  cases  as  the  Constitu- 
tion provides  that  it  shall.  If  that  court  is  not  given  juris- 
diction by  the  Constitution  over  a  certain  criminal  case^  that 
jurisdiction  does  not  exist  in  that  court. 

The  District  Court  has  not  original  jurisdiction  over  all  cases 
of  misdemeanor.  It  has  original  jurisdiction  over  cases  of  mis- 
demeanor of  a  certain  class.  That  class  is  described  in  the  Con- 
stitution as  ''all  cases  of  misdemeanor  not  otherwise  provided 
for.''  The  misdemeanor  in  question  in  this  case  was  that  of 
assault  and  battery.  Is  jurisdiction  of  that  misdemeanor  pro- 
vided for  otherwise  than  in  the  District  Court? 

The  Justice's  Court  shall  have  jurisdiction  ''in  criminal 
matters^  not  of  the  grade  of  felony,  as  may  be  provided  by 
law."  Assault  and  battery  is  not  "  of  the  grade  of  felony." 
(§  61,  Crim.  Laws,  and  §  4,  Crim.  Prac.  Act)  Is  its  jurisdic- 
tion "provided  by  law"  to  be  in  the  Justice's  Court? 

By  virtue  of  article  xx.,  Schedule,  section  1,  the  Constitution 
adopted  as  a  law  of  the  State  section  6  of  the  Criminal  Practice 
Act.  That  section  became  a  law  of  the  State  contemporaneously 
with  the  Constitution.  It  is  congenital  with  it  That  is  to  say, 
it  became  a  law  so  far  as  it  was  not  inconsistent  with  the  Con- 
stitution. A  portion  of  that  section  is :  "  Justices  of  the  peace 
shall  have  jurisdiction  of  all  misdemeanors  committed  in  the 
county  in  which  they  shall  be  qualified  to  act,  when  the  punish- 
ment therefor  does  not  exceed  a  fine  of  one  hundred  dollars,  or 
imprisonment  for  three  months  in  the  county  jail,  or  both  such 
fine  and  imprisonment." 

This  paragraph  just  cited  is  not  inconsistent  with  the  Consti- 
tution, and  therefore  became,  and,  as  it  has  not  been  repealed  or 
altered,  is  the  law.  Assault  and  battery  is  such  a  misdemeanor 
as  described  in  that  paragraph.  (§  61  Crim.  Laws,  and  §  4, 
Crim.  Prac.  Act.)  It  is  therefore  "provided  by  law"  (§  21, 
art.  viii.  Const.)  that  Justices'  Courts  shall  have  jurisdiction 
of  the  offense  of  assault  and  battery.  The  jurisdiction  of  the 
offense  of  assault  and  battery  is  therefore  "otherwise  provided 
for"  (§  11,  art  viii.  Const.),  and  consequently  the  District 
Court  has  not  original  jurisdiction  of  that  offense. 
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Now,  we  eDoouDter  the  argument  made  hy  the  State's  oounseU 
The  first  paragraph  of  section  6  of  the  Criminal  Practice  Act  is : 
''The  District  Courts  shall  have  exclusive  jurisdiction  in  all 
cases  of  felony,  and  of  all  offenses  not  cognizable  in  the  Pn>» 
bate  Courts,  or  courts  of  justices  of  the  peace,  and  jurisdiction 
concurrent  with  said  courts  of  all  other  offenses/'  The  words 
last  used,  ''all  other  offenses,''  would  include,  of  course,  assault 
and  battery. 

It  is  contended  by  the  State's  counsel  that  this  paragraph  of 
section  6  was  adopted  by  the  Constitution  as  the  law  of  the  State, 
and  that,  therefore,  the  District  Court  has  concurrent  original 
jurisdiction  with  the  Justice's  Court  of  the  misdemeanor  of 
assault  and  battery. 

But  that  paragraph  was  not  adopted,  if  it  is  inconsistent  with 
the  Constitution.  It  is  inconsistent  with  the  Constitution  in 
this.  The  Constitution  says  that  the  District  Court  shall  have 
original  jurisdiction  "in  all  cases  of  misdemeanor  not  otherwise 
provided  for."  This  is  equivalent  to  declaring  that  the  District 
Court  shall  have  jurisdiction  only  in  those  cases  of  misdemeanor 
"not  otherwise  provided  for,"  for  the  reason  that  the  District 
Court  obtains  its  life  and  jurisdiction  only  from  the  Constitu- 
tion, and  takes  only  that  which  the  Constitution  gives  it  by 
express  words  or  necessary  implication.  Therefore  it  is  de- 
clared by  the  Constitution  that  the  District  Court  has  jurisdio* 
tion  only  of  misdemeanors  "not  otherwise  provided  for." 

Now,  jurisdiction  of  the  misdemeanor  of  assault  and  battery 
is  "otherwise  provided  for."  (Const,  art  viii.  §  11;  Crim. 
Prac.  Act,  §§  4,  6;  Crim.  Laws,  §  61.)  Its  jurisdiction  in  the 
Justice's  Court  is  "provided  by  law."  (Const,  art.  viiu  §  21.) 
Therefore  the  first  paragraph  of  section  6  of  the  Criminal  Prac- 
tice Act  was  not  adopted  by  the  Constitution  for  the  following 
reason :  For  said  paragraph  of  section  6  to  give  to  the  .District 
Court  concurrent  jurisdiction  with  the  Justice's  Court  of  the 
misdemeanor  of  assault  and  battery  would  be  inconsistent  with 
the  provisions  of  the  Constitution,  for  the  reason  that  that  in- 
strument declares  that  the  District  Court  shall  have  jurisdiction 
only  of  a  certain  class  of  misdemeanors,  viz.,  those  "not  other- 
wise provided  for."  It  further  declares  that  jurisdiction  of 
assault  and  battery  shall  be  in  the  Justice's  Court,  if  such  juris- 
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diction  be  "provided  by  law'';  and  furthermore^  the  Constitu- 
tion adopts  (art  xx.  Schedule^  §  1)  a  law  (§  6,  Crim.  Prac.  Act) 
which  provides  (with  §  4,  Crim.  Prac.  Act,  and  §  61,  Crim. 
Laws)  that  the  jurisdiction  of  assault  and  battery  shall  be  in  the 
Justice's  Court. 

Such  are  our  views  of  the  construction  of  the  Constitution. 
We  observe  that  they  are  in  accord  with  the  decisions  of  the 
Supreme  Court  of  California.  {Ex  parte  MeOarthyy  53  Cal. 
413;  Ec  parte  WaUmgfard,  60  Cal.  103;  Gaffardv.  Bush,  60 
Cal.  149;  Oreen  v.  Superior  (hurt,  78  Cal.  558;  People  v. 
Josdyn,  80  Cal.  544;  People  v.  Lavrrenoe,  82  Cal.  182;  People 
V.  Hamberg,  84  Cal.  472.)  The  conclusion  that  we  have 
reached  seems  to  us  as  simple  and  inevitable  as  a  mathematical 
demonstration. 

The  State's  counsel  contend  that  California  decisions  are  not 
in  point,  because  they  were  rendered  in  construing  legislation 
enacted  subsequently  to  the  adoption  of  the  Constitution  of 
California,  and  for  the  purposes  of  carrying  it  into  effect.  We 
can  cheerfully  admit  that  these  decisions  are  not  in  point  in 
this  discussion,  and  still  our  conclusion  is  not  in  the  least  af-^ 
fected,  for  there  is  not  a  line  in  those  decisions  that  conflicts: 
with  our  views  in  the  case.  But  the  fact  is  that  the  California 
cases  are  wholly  in  point.  Our  legislation,  as  well  as  that 
of  California,  was  enacted  to  carry  out  the  provisions  of  the 
Constitution  of  this  State.  What  matters  it,  in  construing  the 
legislation,  whether  it  was  enacted  by  a  legislative  assembly 
convening  afler  the  adoption  of  the  Constitution,  or  whether  it 
was  enacted  by  the  same  vote  of  the  people  that  adopted  the 
Constitution?  The  will  of  the  whole  people  declared  by  their 
vote  adopting  the  Constitution,  which  Constitution  adopted  the 
l^islation  referred  to,  is  quite  as  conclusive  as  the  act  of  tha 
people's  representatives  in  legislative  assembly.  '     '     "  \ 

We  are  of  opinion  that  the  judgment  of  the  District  Court 
is  correct,  and  that  the  District  Court  has  not  original  juris- 
diction to  try  a  case  of  assault  and  battery,  but  only  appellate 
jurisdiction  (Const,  art.  viii.  §  11)  to  try  such  case  as  has  arisen 
in  the  Justice's  or  lower  court. 

Where  we  have  spoken  of  the  Constitution  adopting  the  laws 
of  the  Territory,  it  will  be  understood,  of  course,  that  we  mean 
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adopted  until  altered  or  repealed^  etc.  (Ck)D8t.  art.  xx.  Sched- 
ule, §  1.) 

Again,  where  we  have  spoken  of  the  Constitution  conferring 
jurisdiction,  we  are  speaking  only  from  the  point  of  view  of 
this  case,  and  are  not  to  be  understood  as  excluding  constitu- 
tional legislation  giving  jurisdiction. 

The  judgment  of  the  District  Court  is  affirmed. 

Ajffimied. 
Blake,  C.  J.,  and  Habwood,  J.,  concur. 


HOPE    MINING    COMPANY    OF    ST.    LOUIS,    Ap- 
pellant, V.  BROWN,  Respondent. 

[  Argned  October  15, 1891.    Decided  December  28, 1891.  ] 

Jbznn  AND  MuxufQ^Tuimd  rights--  Section  2323,  Revised  Statutes  of  tke  United 
States,  construed,— Vnder  section  2323  of  the  Bevised  Statutes  of  the  United 
States,  granting  rights  to  tunnel  claimants  and  providing  that  locations  on  the 
lino  of  the  tunnel  of  reins  not  appearing  on  the  surface,  made  by  others  after 
the  commencement  and  prosecution  of  the  tunnel  with  reasonable  diligence, 
shaU  be  inyalid,  proceedings  for  a  patent  to  a  mining  claim  located  after  a 
tunnel  location  and  within  the  surface  boundaries  thereof  wiU  be  restrained 
while  the  tunnel  claimant  is  prosecuting  his  work  as  required  by  law,  and  until 
it  is  demonstrated  that  the  rein  in  the  surface  location  will  not  be  discovered 
in  the  tunnel,  or  untU  such  tunnel  rights  are  abandoned.  {Hope  Min,  Co,  v. 
Brown,  7  Mont.  550,  reviewed  and  applied. } 

Appeal  from  Third  Judicial  District,  Deer  Lodge  Oounty, 

Action  to  determine  the  right  to  the  possession  of  mining 
premises.  The  cause  was  tried  before  Durfee,  J.  Defendant 
had  judgment  below. 

Forbis  &  ForbiSj  for  Appellant. 

The  opinion  of  the  court  below  as  to  the  law  in  this  case  is 
embodied  in  the  instruction  asked  by  the  defendant,  and  which 
reads  as  follows:  "The  jury  are  instructed  that,  by  reason  of 
the  construction  placed  upon  the  United  States  statutes  govern- 
ing tunnel  rights  by  the  Supreme  Court  of  Montana,  in  a  prior 
case  between  the  same  parties,  and  by  this  court  in  the  present 
case,  the  plaintiff  has  no  standing  in  this  court,  in  the  matter  in 
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controversy^  or  has  any  oause  of  action  against  this  defendant, 
and  therefore  in  no  event  can  you  find  for  the  plaintiff.^'  The 
only  question,  therefore,  submitted  to  this  court  in  this  matter 
is  the  question  as  to  the  construction  of  the  United  States  stat- 
ute, with  reference  to  the  location  of  tunnel  rights  or  claims 
upon  mineral  lands.  The  appellant  assigns  as  error  the  instruc- 
tions given  on  the  part  of  the  defendant,  and  those  refused  which 
were  asked  by  the  plaintifi^,  but  all  of  those  assignments  are  com- 
bined in  the  one  question  in  the  construction  of  the  United  States 
law,  and  that  question  is  simply  this :  Will  the  location  of  a 
tunnel  right  support  a  suit  brought  upon  an  adverse  claim?  In 
the  outset,  the  appellant  does  not  wish  to  be  understood  as  claim- 
ing that  he  may  in  this  action  absolutely  defeat  the  claim  of 
the  respondent  under  the  Prince  Imperial  Lode  Claim  location. 
As  that  location  stands  at  the  present  time,  it  is  undoubtedly 
good  as  against  any  claim  that  the  appellant  can  assert  in  this 
suit,  for  at  the  time  of  the  commencement  of  this  action  the 
appellant  had  not  discovered  a  vein  in  its  tunnel  upon  which  it 
could  make  a  location  including  the  land  in  controversy.  We 
claim,  however,  that  if  the  appellant  shall  continue  to  prosecute 
work  upon  the  tunnel  as  required  by  law,  keeping  alive  its 
rights  as  given  to  it  by  the  United  States  statute,  no  location 
can  be  made  along  the  line  of  this  tunnel  which  shall  not  be 
subject  to  be  defeated  if  the  appellant  shall  finally  discover  a 
vein  in  its  tunnel  upon  which  it  may  make  a  location  including 
such  ground.  We  therefore  insist  that  until  the  said  tunnel 
4shall  be  run  to  the  full  length  or  shall  be  abandoned,  any  claim 
made  upon  or  along  the  line  of  the  tunnel  must  be  held  in 
abeyance.  We  do  not  wish  to  be  understood  as  claiming  that 
we  are  protected  only  along  the  line  of  the  tunnel,  our  claim 
being  that  we  are  protected  for  a  distance  of  fifteen  hundred 
feet  on  either  side  of  the  tunnel  line;  or,  in  other  words,  to  the 
full  extent  of  any  claim  that  may  be  located  upon  a  vein  dis- 
covered within  the  tunnel. 

It  will  be  observed  that  the  law  (§  2323,  Rev.  Stats.  U.  S.) 
declares  that  ^'  locations  on  the  line  of  said  tunnel  of  veins  or 
lodes  not  appearing  on  the  surface,  made  by  other  parties  after 
the  commencement  of  the  tunnel,  and  while  the  same  is  being 
prosecuted  with  reasonable  diligence,  shall  be  invalid.''    We 
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do  not  claim,  however,  that  a  location  made  as  was  the  Prinoe 
Imperial  Lode  Claim  is  absolutely  an  invalid  location,  but  we 
do  contend  that  the  same  is  subject  to  become  invalid  if  we  shall 
hereafter  cover  it  with  a  proper  location  made  upon  a  vein  dis- 
oovered  in  the  tunnel  which  we  are  running,  and  until  that 
event  happens,  or  until  the  tunnel  has  been  completed  and  no 
vein  discovered,  or  the  enterprise  abandoned,  we  contend  that 
the  rights  of  this  respondent  should  not  ripen  into  an  absolute 
title.  The  court  below  seemed  to  take  the  view  that  if  a  party 
might  locate  a  quartz  claim  upon  the  line  of  the  tunnel,  or  in 
its  vicinity,  such  claim  should  be  allowed  to  ripen  into  a  patent, 
and  the  court  based  its  opinion  upon  the  case  of  Hope  Min.  Cb. 
V.  Broum^  7  Mont.  550.  We  cannot  conceive,  however,  how 
this  construction  can  be  put  upon  that  decision ;  but,  on  the  con- 
trary, we  think  the  decision  fully  sustains  the  view  we  have 
taken  upon  this  matter,  which  to  us  is  the  only  reasonable  con- 
struction that  can  be  given  to  the  law.  If  the  respondent  in 
this  case  can  patent  the  Prince  Imperial  Lode  Claim,  there  can 
be  no  good  reason  why  he  cannot  patent  not  only  this,  but  a 
sufficient  number  of  lode  claims  along  and  contiguous  to  the 
line  of  this  tunnel,  so  that  no  vacant  ground  would  be  left  for 
the  tunnel  right  claimant.  In  this  case,  there  is  no  controversy 
really  as  to  the  facts.  The  tunnel  location  is  perfect;  work 
upon  it  has  been  prosecuted  diligently;  the  strike  of  the  vein 
upon  which  the  Prince  Imperial  was  located  crosses  the  tunnel 
line,  and  there  is  no  reason  to  doubt  but  this  identical  vein  will 
eventually  become  the  property  of  the  appellant,  if  it  shall 
prosecute  its  rights  to  the  end,  and  if  the  statutes  of  the  United 
States  mean  what  they  say.  The  only  other  decisions  upon  the 
question  of  tunnel  rights,  known  to  us,  fully  sustain  us,  as  we 
think,  in  our  position  in  this  matter.  (See  Ooming  Tunnd  etc 
Oo.  V.  Pell,  4  Colo.  507 ;  Back  v.  Sierra  Nevada  Con.  Min.  Cb. 
Idaho,  Feb.,  1888,  17  Pao.  Rep.  83.) 

William  Soallon,  for  Respondent. 

Respondent  submits  that  there  is  no  material  difference  oe- 
tween  this  case  and  that  between  the  same  parties,  in  which  the 
decision  of  this  court  is  reported  in  7  Mont.  550.  The  two 
complaints  are  in  the  record,  and  from  them,  as  well  as  fiom 
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the  report  of  the  case^  this  may  be  ascertained.  Then^  as  now, 
appellant  claimed  that  defendant's  location  was  invalid.  Pre- 
cisely the  same  questions  are  presented  in  each  case,  notwith- 
standing immaterial  differences  in  form^  and  the  fact  that  the 
present  suit  is  an  adverse  one.  It  is  evident  that  the  rights 
of  the  parties  are  not  affected  by  the  fact  that  the  suit  is  an 
adverse  one,  although  the  practice  in  the  case  may  be.  The  two 
main  questions,  and  the  two  poiuts  really  decided  in  that  case, 
were:  Ist.  What  is  the  proper  definition  of  the  phrase  "the 
line  of  the  tunnel?"  And  2d.  What,  if  any,  rights  has  the 
tunnel  man  prior  to  the  discovery  of  a  given  vein  in  his  tunnel? 
And  it  was  held  that  "the  line  of  the  tunnel"  meant  the  width 
of  the  tunnel  itself,  and  nothing  more;  and  that,  until  such 
discovery,  the  tunnel  man  had  no  rights  to  a  vein  not  discovered 
upon  "the  line  of  the  tunnel,"  as  defined,  or  as  against  a  loca- 
tion not  based  on  a  discovery  made  on  "the  line  of  the  tunnel." 
No  discovery  has  been  made  by  the  appellant  in  its  tunnel. 
The  position  of  the  parties  remaining  the  same,  the  decision  in 
the  first  suit  is  conclusive  in  this.  The  question  at  issue  would 
seem  to  be,  whether  or  not  the  appellant  has  any  right  to  the 
ground  in  controversy  as  against  the  defendant's  location.  And 
the  suit  would  involve  the  respective  claims  or  rights  of  the 
parties  to  this  ground.  But,  according  to  appellants,  it  would 
appear  that  the  only  point  sought  to  be  made  on  this  appeal  is, 
whether  the  plaintiff  can  postpone  defendant's  application  for  a 
patent.  We  submit  that,  upon  precedent  and  reason,  it  cannot. 
(Coming  Tunnel  etc.  Co.  v.  Peff,  4  Colo.  507.)  It  is  conceded 
that  defendant's  discovery  and  location  were  made  outside  of 
"the  line  of  the  tunnel,"  as  defined  by  this  court;  and  appel- 
lant says  that  this  "location  is  at  the  present  time  undoubtedly 
good  as  against  any  claim  which  the  appellant  can  assert  in  this 
suit.  .  .  .  ."  Thepresentvalidity  of  the  Prince  Imperial  being 
admitted,  it  follows  that  respondent  is  bound  to  represent  it 
each  year;  that,  to  that  extent,  he  must  work  it;  logically,  that 
he  has  a  right  to  work  it  to  any  extent,  and,  logically,  that 
he  has  a  right  to  patent  it ;  for  it  seems  plain  that  any  claim 
which  can  be  located  can  be  patented.  His  right  to  prosecute 
an  application  for  a  patent  cannot  be  postponed  or  suspended 
without  importing  into  the  statute  something  which  is  not 
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there;  and  it  is  well  settled  that  the  courts  will  not  add  to  a 
statute  in  this  manner.  (Bishop  on  Written  LawS|  §  80;. 
Potter's  Dwarris  on  Statutes  [2d  ed.],  579.) 

It  was  urged  before  this  court  in  the  first  case  with  this  dif- 
ference only,  that  then  the  appellant  limited  itself  to  Aree  hun* 
dred  feet,  or  at  most  seven  hundred  and  fifty  feet,  on  each  side 
of  the  center  line  of  the  tunnel.     On  the  other  hand,  appellant 
concedes  the  present  validity  of  the  Prince  Imperial  Claim, 
but,  by  seeking  to  postpone  the  enjoyment  of  full  rights  of 
ownership  in  the  claim,  it  allows  to  the  respondent  nothing  sub* 
stantial ;  therefore,  now  as  then,  it  practically  seeks  to  withdraw 
from  the  public  domain  over  two  hundred  and  six  acres  of  land, 
as  pointed  out  in  the  former  decision,  and  in  doming  Tannd 
etc.  Co.  V.  Pelly  4  Colo.  607,  cited  and  approved  by  this  courts 
and  for  an  indefinite  period,  as  the  following  calculations  will 
show :   During  the  three  yearsy  four  monihs,  and  twelve  days  next 
foUowing  the  looation  of  the  JvJbUee  Tunnel  (from  June  13,  1887, 
to  October  25,  1890)  the  appellant  drove  five  hundred  and  fifty^ 
eight  fed  of  the  tunnel.     Appellant  asserts  that  it  prosecuted 
work  with  due  diligence.     At  this  rate  U  would  take  eighteen 
years  and  twenty-eight  days  to  run  three  thousand  feet.     It  is- 
not  clear  what  amount  of  work  is  required  to  keep  a  tunnel 
right  in  force.     If  it  be  one  hundred  dollars'  worth  a  year,  the 
number  of  feet  would  be  much  less  than  one  hundred.     The 
Montana  statute  requires  one  hundred  feet  for  the  first  year. 
At  the  rate  of  one  hundred  feet  a  year,  it  would  take  thirty 
years  to  complete  it.     The  statute  could  never  have  intended 
any  such  consequences. 

Harwood,  J. — The  piece  of  land  involved  in  controversy  in 
in  this  action  is  claimed  by  appellant  by  virtue  of  a  tunnel 
claim  located  and  recorded  about  June  13,  1887,  pursuant  to 
the  laws  of  the  United  States  and  of  Montana,  and  called  the 
"Jubilee  Tunnel  Claim";  and  the  same  ground  is  claimed  by 
respondent  as  part  of  a  quartz  lode  mining  claim  location  made 
December  31,  1887,  and  duly  recorded  as  the  "Prince  Im- 
perial Mining  Claim."  Respondent  having  commenced  pro- 
ceedings in  the  United  States  land  office  to  obtain  patent  for 
said  Prince  Imperial  Quartz  Lode  Mining  Claim,  including 
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the  ground  in  dispute,  appellant  filed  in  said  land  office  an 
adverse  claim,  and  commenced  this  action  pursuant  to  the  pro- 
visions of  the  statute  of  the  United  States  in  such  cases  to 
determine  the  controversy. 

As  appears  from  the  record,  appellant,  in  making  said  tunnel 
claim,  marked  by  stakes  and  monuments  a  claim  three  thou- 
sand feet  in  length  along  the  line  of  the  proposed  tunnel  from 
the  face  thereof,  by  six  hundred  feet  wide,  and  also  marked  on 
the  surface  the  line  of  the  proposed  tunnel  through  the  center, 
lengthwise,  of  said  tunnel  claim,  and  recorded  said  daim  in 
compliance  with  the  provisions  of  the  statute  of  Montana  in 
such  cases.  After  said  tunnel  location  was  made,  and  work  on 
said  tunnel  was  commenced,  respondent,  by  means  of  excava- 
tion at  a  point  about  two  hundred  feet  north  of  the  line  of  the 
proposed  tunnel,  and  within  three  thousand  feet  from  the  face 
thereof,  made  discovery  of  a  vein  or  lode  bearing  silver  and 
other  valuable  metals,  not  appearing  on  the  surface,  and  not 
known  to  exist  prior  to  the  location  of  the  said  tunnel  site,  and 
the  commencing  of  the  work  on  the  said  tunnel;  and  respond- 
ent made  the  location  of  the  said  Prince  Imperial  Quartz  Lode 
Mining  Claim  on  said  lode,  which  claim  is  so  located  that  it 
intersects  and  extends  across  the  line  of  said  proposed  tunnel, 
laid  out  as  aforesaid.  By  this  action  appellant  sought  to  enjoin 
respondent  from  prosecuting  said  proceedings  to  obtain  patent 
for  so  much  oi  said  Prince  Imperial  Claim  as  lies  within  the 
boundaries  of  said  tunnel  location. 

A  jury  was  impaneled  to  aid  the  court  in  the  trial  of  the 
issues;  and,  among  other  instructions,  the  court  instructed  the 
jury  as  follows:  "  The  jury  are  instructed  that  by  reason  of 
the  construction  placed  upon  the  United  States  statutes  govern- 
ing tunnel  rights  by  the  Supreme  Court  of  Montana  in  a  prior 
case  between  the  same  parties,  and  by  this  court  in  the  present 
case,  the  plaintiff  has  no  standing  in  court  in  this  suit  in  the  matter 
in  controversy,  nor  any  cause  of  action  against  the  defendant, 
and  that,  therefore,  in  no  event  can  you  find  for  the  plaintiff. 
The  only  question,  therefore,  for  you  to  determine  is  whether 
or  not  the  defendant  is  the  owner  of  and  entitled  to  the  posses- 
sion of  the  premises  in  controversy  in  this  suit;  that  is  to  say, 
that  portion  of  the  Prince  Imperial  Claim  which  is  described 
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in  the  complainfc.  The  question  depends  upon  the  validity  of 
the  defendant's  location  as  made.''  The  court  then  proceeded 
to  instruct  the  jury  what  acts  were  necessary  to  be  done  by 
defendant  in  order  to  make  a  valid  location  of  a  quartz  lode 
mining  claim  under  the  laws  of  the  United  States  and  of 
Montaua. 

The  jury  returned  a  general  verdict  in  favor  of  the  defend- 
ant. But,  notwithstanding  said  instructions,  the  court,  upon 
request  of  appellant,  submitted  to  the  jury  special  questions 
of  fact  for  the  jury  to  find  upon,  and  thereon  the  jury  found 
the  following  fiicts :  That  plaintiff,  on  or  about  the  13th  of 
June,  1887,  marked  the  boundaries  of  what  is  claimed  as  the 
^'  Jubilee  Tunnel  location,"  so  that  the  same  could  be  readily 
traced;  that  said  tunnel  claim  was  recorded  by  plaintiff,  as 
required  by  law,  specifying  the  place  of  commencement  of  the 
tunnel,  the  course  thereof,  and  the  name  of  the  party  interested; 
that  within  one  year  from  the  time  of  the  location  of  the  said 
tunnel  claim  plaintiff  ran  said  tunnel  to  the  depth  or  distance 
of  one  hundred  feet ;  that  the  location  of  the  Prince  Imperial 
Mining  Claim  was  made  by  defendant  after  the  location  and 
record  of  the  Jubilee  Tunnel  right  or  claim  was  made;  that  the 
vein  upon  which  defendant  made  the  location  of  the  Prince 
Imperial  Lode  Claim  crosses  the  line  of  the  Jubilee  Tunnel  in 
its  strike  or  onward  course;  that  no  other  vein  than  that  upon 
which  the  discovery  of  the  Prince  Imperial  Claim  was  located 
has  been  discovered  within  the  limits  of  the  said  claim  at  the 
time  of  the  location  of  the  Jubilee  Tunnel  Claim. 

The  jury  also  found  in  their  fifth  finding  that  the  vein  upon 
which  the  defendant  made  the  location  of  the  Prince  Imperial 
Lode  Claim  was  known  to  exist  when  the  location  of  the  Jubilee 
Tunnel  Claim  was  made.  But  the  court  set  aside  that  finding, 
and  found  instead  that  ^Hhe  vein  upon  which  the  Prince  Im- 
perial Lode  location  was  made,  and  which  is  designated  as  the 
discovery  of  the  *  Prince  Imperial,'  was  not  discovered  and  was 
not  known  to  exist  before  the  location  of  the  Jubilee  Tunnel 
Claim,  but  was  discovered  after  the  location  of  the  Jubilee 
Tunnel,  and  after  work  had  been  begun  thereon  by  the  plaint- 
iff." No  exception  is  made  to  this  action  by  the  court,  as  the 
fact,  as  found  by  the  court,  is  admitted  by  the  pleadings^  and 
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there  appears  to  be  no  dispute  in  the  evidence  as  to  the  fact 
being  as  found  by  the  court  All  other  special  findings  of  the 
jury  the  court  approved. 

It  is  not  questioned  in  this  appeal  that  the  tunnel  claimant 
had  complied  with  the  requirements  of  law  in  the  prosecution 
of  the  work  on  said  tunnel  with  reasonable  diligence.  It 
appears  from  the  evidence^  without  dispute,  that  the  tunnel 
had  at  the  time  of  the  trial  been  run  a  distance  of  more  than 
five  hundred  feet;  nor,  on  the  other  hand,  is  there  any  question 
raised  here  as  to  the  claimant  of  the  Prince  Imperial  Lode 
Claim  having  complied  with  the  law  in  respect  to  such  location. 
The  court,  however,  conformably  to  the  construction  of  the  law 
as  laid  down  in  said  instruction,  rendered  judgment  on  the  gen- 
eral verdict  in  favor  of  the  defendant. 

This  case,  then,  as  suggested  by  counsel,  presents  questions 
of  law  which  will  be  solved  by  a  construction  of  the  statutes 
relating  to  the  subject.  In  other  words,  when  it  is  determined 
what  rights  the  statute  vested  in  appellant  by  virtue  of  the  loca- 
tion and  prosecution  of  work  on  said  tunnel,  in  compliance  with 
the  requirements  of  the  statute,  the  question  in  this  case  will 
be  practically  solved ;  because  the  claims  of  respondent  subse- 
quently acquired,  in  so*far  as  the  same,  if  pursued,  would 
divest  appellant  of  such  rights  as  the  statute  vested  in  it,  must 
be  at  least  held  subject  to  appellant's  rights.  Let  us,  then,  set 
these  statutes  before  us  for  consideration.  The  statute  of  the 
United  States  upon  this  subject  is  found  in  section  2323  of  the 
Eevised  Statutes,  and  reads  as  follows:  ^^ Where  a  tuunel  is 
run  for  the  development  of  a  vein  or  lode,  or  for  the  discovery 
of  mines,  the  owners  of  such  tunnel  shall  have  the  right  of 
possession  of  all  veins  or  lodes  within  three  thousand  feet  from 
the  fiice  of  such  tunnel  on  the  line  thereof,  not  previously 
known  to  exist,  discovered  in  such  tunnel,  to  the  same  extent 
as  if  discovered  from  the  surface;  and  locations  on  the  line  of 
such  tunnel  of  veins  or  lodes  not  appearing  on  the  surface  made 
by  other  parties  afler  the  commencement  of  the  tunnel,  and 
while  the  same  is  being  prosecuted  with  reasonable  diligence, 
«hall  be  invalid ;  but  failure  to  prosecute  the  work  on  the  tuunel 
for  six  months  shall  be  considered  as  an  abandonment  of  the 
right  to  all  undiscovered  veins  on  the  line  of  such  tunnel.'' 
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The  statute  of  Montana  relating  to  tunnel  claims^  enacted  in 
1872^  is  contained  in  five  sections  of  the  fifth  division  of  the 
Compiled  Statutes,  as  follows :  "Sec.  1487.  That,  if  any  per- 
son or  persons  shall  locate  a  tunnel  claim  for  the  purpose  of  dis- 
covery and  mining,  he  or  she  shall  record  the  same,  specifying 
the  place  of  commencement  and  the  course  thereof,  with  the 
names  of  the  parties  interested  therein.  Sec.  1488.  That  any 
person  or  persons  so  pre-empting  any  tunnel  have  the  exclusive 
right  to  three  hundred  feet  on  each  side  from  the  center  of  said 
tunnel  on  any  and  all  lodes  that  he  or  they  may  discover  in  the 
course  of  said  tunnel;  provided,  that  none  of  said  lodes,  leads, 
or  ledges  were  discovered  and  recorded  previous  to  the  pre- 
emption of  said  tunnel,  in  accordance  with  an  act  passed  by  the 
l^islative  assembly  of  the  Territory  of  Montana,  entitled  *  An 
act  relating  to  the  discovery  of  gold  and  silver  quartz  leads, 
lodes,  or  ledges,  and  the  manner  of  their  location.'  Sec.  1489* 
That  any  person  or  persons  who  may  work  any  tunnel  or  tun- 
nels shall  have  the  right  of  way  through  any  and  all  lodes, 
leads,  or  ledges  that  may  lie  in  the  course  of  any  of  said  tunnels; 
provided,  that  all  quartz  ore  or  mineral  taken  from  said  tunnel 
from  leads,  lodes,  or  ledges  belonging  to  parties  other  than  the 
said  tunnel  company  shall  be  deposited  on  the  surface  by  said 
tunnel  company,  and  belong  to  the  original  occupants  or  owners 
of  said  lead,  lode,  or  ledge.  Sec  1490.  That  in  order  to  hold 
any  tunnel  claims  to  the  use  of  themselves,  their  heirs  and 
assigns,  they  shall,  before  the  expiration  of  one  year  from  the 
date  of  pre-emption,  run  to  the  distance  or  depth  of  one  hun^ 
dred  feet  on  said  tunnel.  Sec.  1491.  That  any  person  or  per- 
sons who  shall  pre-empt  any  tunnel  claim  shall  be  entitled  to 
three  hundred  feet  on  each  side  of  the  mouth  of  said  tunnel  for 
the  purpose  of  a  quartz  or  ore  yard." 

It  has  not  been  contended  that  the  statute  of  Montana,  enacted 
as  supplementary  to  the  law  of  the  United  States  just  quoted^ 
is  in  any  way  in  conflict  therewith.  All  these  statutes  appear^ 
upon  reading,  to  be  plain  and  explicit,  and  without  difficulty  ia 
the  construction  or  application  thereof.  But  it  is  when  applied 
to  the  complex  geological  conditions,  shown  by  mining  oper- 
ations, that  difficulty  arises. 

What  does  section  2323  of  the  United  States  statute  guarantee 
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to  the  party  who  runs  a  tuDoel  for  the  development  or  discovery 
of  mines?  This  statute  declares:  Mrsi,  that  such  party  shall 
have  "  the  right  of  possession  of  all  veins  or  lodes  within  three 
thousand  feet  from  the  face  of  the  tunnel,  on  the  line  thereof, 
not  previously  known  to  exist,  discovered  in  such  tunnel,  to  the 
same  extent  as  if  discovered  from  the  surface;^'  secondly,  that 
'locations  on  the  line  of  such  tunnel  of  veins  or  lodes,  not 
appearing  on  the  surface,  made  by  other  parties  after  the  com- 
mencement of  the  tunnel,  and  while  the  same  is  being  prose- 
cuted with  reasonable  diligence,  shall  be  invalid;"  thirdly ,  that 
"a  failure  to  prosecute  the  work  on  the  tunnel  for  six  months 
shall  be  considered  as  an  abandonment  of  the  right  to  all  undis- 
covered veins  on  the  line  of  such  tunnel." 

No  language  can  be  found  in  which  to  state  these  propo- 
sitions more  clearly  and  plainly  than  that  used  by  the  statute. 
But  in  applying  the  statute  it  has  been  said,  in  a  case  which 
arose  in  Colorado  {Ooming  Tunnel  etc.  Co.  v.  Pell,  4  Colo.  508), 
that  the 'Mine  of  the  tunnel,"  as  used  in  the  statute,  'designates 
a  width  marked  by  the  exterior  lines  or  sides  of  the  tunnel.     A 
greater  width  than  this  it  cannot  be  fairly  said  to  imply.     The 
line  ol  the  tunnel  being  the  width  of  the  tunnel,  the  location 
(in  the  sense  that  it  is  here  used  ot  the  initial  point  of  location 
or  discovery  shaft)  of  the  Slide  Lode  was  not  on  the  line  of 
appellant's  tunnel."     Following  that  definition  of  the  "line  of 
the  tunnel,"  it  was  held  that  the  tunnel  claimant  had  no  rights 
which  could  sustain  an  adverse  claim  against  the  party  apply- 
ing for  a  patent  to  the  Slide  mining  location,  which  crossed 
"the  center  line  of  the  tunnel  site  nearly  at  right  angles," 
the  discovery  shaft  of  said  location  being  "near,  but  not  on,  the 
center  line,  being  within  about  fifty-five  feet  therefrom."     The 
definition  of  the  "line  of  the  tunnel"  laid  down  in  that  case 
was  followed  in  a  case  between  the  parties  at  bar,  in  another 
action,  which  came  before  the  predecessor  of  this  court,  in  re- 
spect to  the  same  mining  locations  now  under  consideration 
{Hope  Min.  Co.  v.  Brown,  7  Mont.  550);  although  the  con- 
struction of  the  statute,  as  held  by  the  Colorado  case,  does  not 
appear  to  be  approved  to  its  full  extent  in  the  case  last  cited, 
for  it  was  said,  in  speaking  of  the  rights  of  the  tunnel  claim- 
ant: "But  he  [the  tunnel  claimant]  has  an  additional  right 


380  Hope  Min.  Co.  v.  Brown.    [Dec  T.,  1891 

not  accorded  to  the  surface  discoverer.  As  before  stated,  the 
object  of  the  law  is  to  protect  those  explorers  in  the  possession 
of  the  lode  or  vein  discovered  by  means  of  their  tunnel,  and 
therefore  the  law-maker  has  seen  fit  to  announce  that  if,  after 
the  commencement  of  a  tunnel  and  pending  the  progress  of  its 
construction,  a  third  person  should  locate  a  vein  or  lode  on  the 
line  of  the  tunnel,  •  •  •  •  the  location  would  be  invalid.  On 
the  other  hand,  if  the  veins  or  lodes  so  located  by  third  per- 
sons exist  on  either  side  of  the  tunnel,  but  which  neither  cross 
it  nor  are  discovered  in  the  tunnel,  they  will  not  belong  to 
the  tunnel  claimant,  but  to  the  person  discovering  and  locat- 
ing them.''  And  the  court  further  says:  "What  we  here 
decide  is  that  third  persons  have  a  right  to  locate  any  veins  or 
lodes  within  a  distance  of  three  hundred  feet  on  either  side  of 
the  line  of  the  tunnel,  but  not  on  the  '  line  of  the  tunnel,'  which 
we  hold  means  a  line  the  width  of  the  sides  of  the  tunnel. 
Of  course,  any  locations  so  made  are  at  the  risk  of  the  locators, 
for  upon  the  discovery  of  the  vein  or  lode  in  the  tunnel,  all 
locations  made  subsequent  to  the  commencement  of  the  tunnel 
become  invalid,  if  they  are  within  three  hundred  feet  on  either 
side  of  the  vein  or  lode,  and  within  fifteen  hundred  feet  as  lo- 
cated along  the  vein  or  lode  discovered.^' 

From  this  language  it  would  seem  that  the  court  in  that  case, 
in  considering  the  rights  of  these  claimants,  did  not  entertain 
the  view,  as  contended  by  respondent,  that  the  locator  of  the 
lode  claim,  in  the  locality  mentioned,  could  acquire  the  absolute 
and  unconditional  title  thereto,  while  the  tunnel  claimant  was 
prosecuting  his  tunnel  according  to  law,  until  it  was  demon- 
strated that  such  lode  would  not  be  discovered  in  the  tunnel. 
This  conditional  or  contingent  claim,  the  court  said,  might  be 
made  and  held,  subject  to  be  determined  against  the  locator  by 
the  discovery  of  the  same  vein  or  lode  in  the  tunnel,  and  the 
location  thereof  by  the  tunnel  claimant ;  and  subject,  also,  to 
be  determined  in  favor  of  the  locator  by  the  failure  of  the 
tunnel  claimant  to  discover  such  vein  in  the  tunnel,  or  by  the 
abandonment  of  the  tunnel  scheme.  If,  however,  the  claimant 
of  such  lode,  located  within  the  limits  which  might  be  covered 
by  the  location  of  a  vein  or  lode  which  may  be  discovered  in 
the  tunnel,  may  procure  a  grant  thereof  by  patent  from  the 
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governmenty  or  may  be  allowed  to  mine  out  and  carry  away 
the  sabetanoe  thereof,  before  the  tunnel  claimant  can  reach  such 
vein,  if  it  does  lie  in  the  line  of  his  tunnel,  what  protection  or 
encouragement  is  there  offered  to  the  tunnel  claimant  who 
drives  his  tunnel  into  the  heart  of  the  mountain?  Or  what 
force  is  given  the  statute  which  provides  that  ^Mocations  on 
the  line  of  such  tunnel  of  veins  or  lodes,  not  appearing  on 
the  surface,  made  by  other  parties  after  the  commencement 
of  the  tunnel,  and  while  the  same  is  being  prosecuted  with  rea- 
sonable diligence,  shall  be  invalid?"  In  other  words,  by  way 
of  illustration,  suppose  a  party  locates  a  tunnel  site  in  some 
portion  of  the  mining  countiy  where  lodes  or  veins  are  supposed 
to  exist,  but  do  not  appear  on  the  surface,  and  are  not  known 
to  exist,  and  prosecutes  his  tunnel  with  reasonable  diligence, 
and  as  required  by  law,  until  he  has  penetrated  half  the  distance 
within  which  the  veins  or  lodes  discovered  in  his  tunnel  are 
reserved  for  him.  Then  suppose  others  come  upon  the  ground^ 
on  either  side  oi  the  line  of  the  tunnel,  as  defined  in  the  Colo- 
rado case,  supra,  and  barely  keeping  outside  of  the  exterior 
sides  of  the  tunnel  excavation,  by  means  of  drifts,  they  discover 
a  valuable  lode  which  crosses  the  line  of  the  tunnel,  towards 
the  latter  end  thereof,  and  the  parties  thus  discovering  such 
lode  locate  claims  thereon  commencing  at  a  point  on  either  side 
ol  the  tunnel  just  outside  of  its  exterior  lines,  and  extending 
a  distance  of  fifteen  hundred  feet  in  each  direction  from  the 
line  of  the  tunnel;  and  such  parties  are  permitted  to  mine  out 
the  ore  of  such  lode,  and  obtain  patents  for  such  locations, 
through  the  forms  provided  by  law,  and  the  tunnel  claimant, 
applying  to  the  courts  to  stay  such  proceedings,  is  informed  that 
he  has  no  rights  which  can  be  acted  upon  until  he  has  discovered 
said  vein  or  lode  in  his  tuunel.  And  suppose  parties,  by  means 
of  drifts,  are  able  to  discover  and  locate,  and  acquire  by  patent, 
all  veins  or  lodes  which  will  be  discovered  in  the  tunnel ;  and 
under  these  conditions  the  tunnel  claimant  pursues  the  prose- 
cution of  his  tunnel  with  due  diligence,  as  required  by  law,  in 
the  £uth  that  the  law  will  give  him  what  is  promised  in  section 
2323  of  the  Revised  Statutes  of  the  United  States,  and  does 
finally  reach  and  discover  in  his  tunnel  said  lodes,  which  have 
been  discovered,  located,  and  patented  since  he  commenced  his 
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tunnel,  but  before  he  reached  them  therein.  Now,  under  these 
-conditions,  what  will  the  tunnel  claimant  have  as  a  reward  for 
the  expenditure  of  his  labor  and  money?  Why,  he  will  have 
a  section  of  vein  matter  the  width  of  his  tunnel,  and  the  other 
portions  of  such  veins,  which  the  statute  declares  he  may  under 
such  conditions  locate  and  possess,  to  the  same  extent  as  if  dis- 
covered from  the  surface,  will  have  been  patented  to  and  in 
possession  of  others.  However,,  under  the  Colorado  decision, 
it  does  not  seem  that  the  tunnel  claimant  would  have  so  much 
of  the  vein  as  would  lie  within  the  sides  of  his  tunnel,  because 
even  that  would  have  been  previously  granted  to  the  subsequent 
locator,  by  patent,  with  the  approval  of  the  court 

In  the  case  of  Back  v.  Sierra  Nevada  Cbn.  Min.  Cb.  Idaho, 
Feb.  1888,  17  Pac.  Rep.  73,  which  arose  in  Idaho,  the  oonfiict 
arising  by  the  location  of  a  mining  claim  was  based  upon  a  dis- 
covery made  on  the  line  of  the  proposed  tunnel ;  but  the  location 
necessarily  was  not  entirely  on  the  line  of  the  tunnel,  and  the 
court,  making  no  distinction  on  the  ground  that  the  discovery 
happened  to  be  on  the  line  of  the  proposed  tunnel,  held  that  the 
tunnel  claimant's  rights  were  sufficient,  although  he  had  not 
discovered  said  lode  in  his  tunnel,  to  bar  defendant  from  pro- 
ceeding to  obtain  a  patent.  In  that  case  the  court  say :  ^*  It 
seems  evident  from  this  enactment  that  Congress  intended  to 
withdraw  from  exploration  for  lodes  not  appearing  on  the  sur- 
face so  much  of  the  public  domain  as  lay  upon  the  line  of  such 
tunnel,  and  reserve  such  for  the  benefit  of  the  proprietor  of  the 
tunnel,  so  long  as  he  prosecutes  work  thereon  with  reasonable 
diligence,  and  to  give  to  him  the  right  of  possession  for  this 
purpose.*' 

Why  was  it  provided  by  statute  that  "  locations  on  the  line 
of  such  tunnel  of  veins  or  lodes,  not  appearing  on  the  sur&ce 
made  by  other  parties  afler  the  commencement  of  the  tunnel 
and  while  the  same  is  being  prosecuted  with  reasonable  dili- 
gence, shall  be  invalid?"  It  would  not  be  of  any  practical 
benefit  to  the  tunnel  claimant  to  hold  that  such  locations  were 
invalid,  only  in  so  far  as  the  same  rests  upon  the  plane  occupied 
by  the  tunnel  excavation;  nor  would  that  holding  affect  the 
locator  of  a  mining  claim  on  the  line  of  the  tunnel,  because  he 
would  practically  have  remaining  all  he  sought  to  take,  and  the 
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proprietor  of  the  tuDnely  under  that  holding,  would  lose  the 
location  which  the  law  guarantees  to  him  in  case  he  discovered 
the  vein  in  his  tunnel. 

The  respondent  in  this  action  argues  upon  the  construction 
given  to  the  statute  in  the  Colorado  case,  supra^  that  appellant, 
the  tunnel  claimant,  has  no  right  to  any  lode  or  vein,  although 
in  the  line  of  the  tunnel,  until  the  same  has  been  discovered  in 
the  tunnel.  It  is  true  he  has  no  right  to  locate  and  acquire 
such  lode  in  advance  of  discovery  in  the  tunnel.  But  has  he 
not  an  inchoate  right  in  such  veins,  which  right  is  kept  alive  by 
prosecution  of  work  on  the  tunnel,  according  to  law?  This 
seems  to  be  implied  by  the  last  clause  of  the  statute,  that 
^'&ilure  to  prosecute  the  work  on  the  tunnel  for  six  months 
shall  be  considered  as  an  abandonment  of  the  right  to  all  un* 
discovered  veins  on  the  line  of  the  tunnel.''  The  fact  that  said 
non-action  on  the  part  of  the  tunnel  claimant  should  constitute 
an  abandonment  shows  that  it  was  the  intent  of  Congress  to 
reserve  such  lodes  from  the  commencement  of  the  tunnel,  while 
it  was  prosecuted  according  to  law. 

The  only  question  of  difficulty  in  the  application  of  the  law 
is  whether  a  party  discovering  a  lode  not  appearing  on  the 
surface,  and  not  previously  known  to  exist,  which  lies  in  such 
position  in  relation  to  the  tunnel  that  the  same  may  be  dis- 
covered therein,  and  taken  by  the  tunnel  claimant,  can  be  re- 
strained from  acquiring  such  lode  while  the  tunnel  claimant  is 
prosecuting  his  tunnel  according  to  law.  This  difficulty  lies 
in  the  fact  that  it  cannot  be  definitely  shown  in  advance  either 
that  the  tunnel  will  or  will  not  strike  such  lode.  A  lode  lying 
near  the  line  of  the  tunnel,  with  its  strike  or  course  at  the  sur- 
face extending  along  parallel  with  the  line  of  the  tunnel,  may 
so  dip  in  its  downward  course  as  to  be  in  the  range  ot  the 
tunnel  excavation.  In  the  case  at  bar,  however,  it  is  shown 
that  the  strike  of  the  lode  in  its  course  crosses  the  line  of  the 
tunnel,  and  the  location  made  by  respondent  overlies  the  line 
of  the  tunnel.  It  seems  to  us  that  the  intent  of  the  statute  is 
to  provide  for  this  condition  in  which  the  parties  are  placed, 
and  reserves  to  the  tunnel  claimant  the  opportunity  to  demon- 
strate what  veins  or  lodes  may  be  discovered  therein,  before 
allowing  such  veins  or  lodes  to  be  appropriated  and  taken  by 
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another.  It  is  argued  that  it  is  against  the  policy  of  the  law 
to  allow  tracts  of  the  mining  lands  to  be  thus  held  in  reserve,, 
before  any  mines  are  discovered  therein.  This  argument  is 
sought  to  be  supported  by  pointing  to  the  other  statutes  allow* 
ing  locations  of  mining  claims  to  be  made  only  on  discovery  of 
valuable  deposits  oi  precious  metals  therein.  It  may  be  an* 
sweredi  however,  by  the  observation  that  the  policy  of  the  law 
also  seems  to  aim  at  the  encouragement  of  discovery  and  de- 
velopment of  mines.  And  so,  in  order  to  encourage  parties  to 
undertake  the  more  hazardous  enterprise  of  driving  tunnels  in 
localities  where  lodes  or  veins  do  not  appear  on  the  sur&ce,  and 
are  not  known  to  exist — localities  which  might  be  otherwise 
allowed  to  lie  unexplored — the  law  has  provided  a  reservation 
not  provided  in  cases  oi  less  hazardous  and  less  expensive  manner 
of  prospecting. 

We  hold  that,  upon  the  showing  made,  the  respondent  ought 
to  be  restrained  from  prosecuting  his  proceeding  for  a  patent  to 
the  land  described  in  plaintiff's  complaint,  while  appellant  is 
prosecuting  such  tunnel  as  required  by  law,  and  until  it  is 
demonstrated  that  such  vein  or  lode  upon  which  respondent  has 
made  his  location  of  the  ground  in  controversy  will  not  be  dis- 
covered in  said  tunnel,  or  until  such  tunnel  rights  are  aban- 
doned by  cessation  to  prosecute  the  tunnel  as  provided  by  law. 
In  that  view  alone,  it  would  seem  to  be  a  proper  case  upon 
which  to  order  judgment  for  appellant ;  but  inasmuch  as  the 
special  findings  were  submitted  at  the  instance  of  appellant,  and 
might  have  been  questioned  by  proceedings  by  respondent  had 
the  judgment  gone  otherwise,  we  think  it  a  proper  case  for  re- 
versal, and  remand  for  new  trial.  • 

It  is  therefore  ordered  that  the  judgment  be  reversed  and  the 

cause  remanded,  with  directions  to  grant  appellant's  motion  for 

new  trial,  and  that  the  proceedings  therein  conform  to  the  views^ 

herein  expressed. 

Reversed. 
Blake,  C.  J.,  and  De  Witt,  J.,  concur. 
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MEAGHER,  Respondent,  v.  HARDENBROOK  et  al., 

Appellants. 

[Argoed  November  12, 1891.    Decided  December  28, 1891.] 

Wateb  "RiaKis^Appropriators  —  TBnarUs  in  .common. —The  appropriators  of  the 
waters  of  a  stream,  who  use  such  waters  throogh  a  ditch  owned  by  them 
together  for  a  common  purpose,  are  tenants  in  common  of  such  water  right. 

Sjkiis — Same — 5am6.  — Tenants  in  common  of  such  water  right  may,  upon  aban- 
doning the  nse  thereof  for  mining  purposes,  turn  the  water  into  its  original 
channel,  and  recapture  and  use  the  same  water  for  other  beneficial  and  lawful 
purposes.    ( Woolman  v.  Garringer,  1  Mont.  535,  cited.) 

Appeal  from  Third  Jitdicial  District,  Deer  Lodge  CovmJty. 

Action  to  determine  the  right  to  the  ut^  of  the  waters  of  a 
stream.  The  oause  was  tried  before  Durfee,  J.,  without  a 
jarj.     Certain  of  the  defendants  appeal  from  the  judgment. 

Cole  &  WhitehiUy  for  Appellants. 

The  ownership  of  the  ditch  in  question  was  divided  into 
twenty-four  parts,  each  part  being  represented  by  a  share. 
This  would  make  such  owners  tenants  in  common  of  the  ditch 
and  of  the  right  to  use  the  water  flowing  therein.  {McConnell 
V.  Denver,  36  Cal.  365;  95  Am,  Dec.  107,  and  cases  cited 
therein.)  It  is  claimed  that  Hardenbrook  was  a  tenant  in 
common  with  the  other  owners  of  the  Miners'  Ditch,  and  that 
his  act  in  recapturing  the  four  hundred  inches  was  the  act  of 
one  tenant  in  common  for  the  benefit  of  the  other  cotenants. 
After  the  abandonment  of  the  Miners'  Ditch  by  its  owners  the 
whole  estate  of  the  cotenancy  was  gone,  and  one  cotenant  could 
not  for  his  own  individual  use  retake  the  property,  or  the  ease- 
ment, or  the  right,  or  whatever  it  may  be  called,  for  his  own 
use,  and  have  the  user  that  inured  to  him  by  reason  of  what  he 
and  the  court  below  calls  a  recapture,  date  back  to  the  year  1869, 
the  time  of  the  appropriation  of  the  water  in  the  Miners'  Ditch. 
It  is  laid  down  in  the  books  that  if  a  cotenancy  includes  a  water 
right  neither  one,  nor  even  a  majority  of  the  cotenants,  will  be 
permitted  to  divert  the  water  to  his  sole  use.  (Freeman  on 
Cotenancy,  §  251.)  The  general  doctrine  of  the  abandonment 
of  a  water  right  is  well  settled.     The  prior  appropriator  thereby 

loses  all  the  rights  he  had  acquired,  and  cannot  afler  abaudou- 
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meat  re-assert  his  original  right  to  the  same.  He  is  exactly  in 
the  same  position  as  though  he  had  hitherto  made  no  attempt 
to  appropriate  the  water.  (Davis  v.  Gale,  32  Cal.  26;  91  Am, 
Dec.  554;  Barldey  v.  TieUke^  2  Mont.  59;  Pomeroy  on  Ri- 
parian Rights,  88.) 

Robinson  &  Stapldon^  and  Foi'bis  &  Forbis,  for  Respondent. 

We  do  not  dispute  the  contention  of  the  appellant  that  the 
owners  of  this  ditch  are  tenants  in  common.  In  fact,  we  con- 
tend for  this  theory,  and  upon  it  found  our  right.  {Bradley  v. 
Harkness,  26  Cal.  69;  McConndl  v.  Denver^  35  Cal.  369;  95 
Am.  Dec.  107;  Freeman  on  Cotenancy  and  Partition,  §  88; 
Reed  V.  Spieer^  27  Cal.  58.)  If,  therefore,  the  owners  of  this 
ditch  are  tenants  in  common,  the  law  applicable  to  the  rights 
of  tenants  in  common  in  real  estate  is  applicable  here,  and  in 
such  cases  one  or  more  of  the  tenants  in  common  may  sue,  or 
defend,  for  all.  {LyOe  Greek  W.  Go.  v.  Perdew,  65  Cal.  447 ; 
Hardy  v.  Johnson^  1  Wall.  371.)  There  is  nothing  in  the  find- 
ings, nor  was  there  anything  in  the  evidence,  to  show  that 
Hardenbrook  was  not  acting  with  the  consent  and  for  the 
benefit  of  all  the  owners.  In  fact,  the  only  parties  to  this  suit 
who  are  owners  in  the  ditch  joined  with  Hardenbrook  in  de- 
fending the  title  to  the  same,  and  assisted  Hardenbrook  in 
showing  that  his  acts  had  kept  the  same  alive.  Certainly  the 
court  will  not  presume  that  the  action  of  one  tenant  in  common 
in  preserving  the  common  property  was  not  for  the  benefit  of 
all,  but  on  the  contrary  will  presume,  especially  where  the  other 
tenants  unite  with  him,  that  whatever  he  did  was  with  the  ac- 
quiescence and  consent  of  all.  As  shown  by  the  findings,  the 
Miners'  Ditch  was  used  until  1886,  and  at  that  time  Harden- 
brook, one  of  the  owners,  turned  the  water  out  of  the  Miners' 
Ditch  back  into  Race  Track  Creek,  and  then  recaptured  four 
hundred  inches  of  the  same,  and  ever  since  that  time  has  used 
the  same  for  irrigating  his  lands.  The  only  question,  therefore, 
as  we  understand  it,  is  whether  the  owners  of  the  ditch  might 
or  might  not  change  the  point  of  diversion,  and  the  manner  of 
use  of  the  waters  appropriated  by  them.  This  question  has 
been  so  often  determined  by  this  and  other  courts,  that  we  con* 
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aider  a  discussion  of  it  useless.  {Davis  v.  Gafe,  32  Cal.  27 ;  91 
Am.  Deo.  554;  Woolman  v.  Qarringer^  1  Mont.  535;  Higgins 
V.  Barker,  42  Cal.  233;  Junkana  v.  Bergin,  67  Cal.  267;  Bid- 
lard  V.  Stone,  67  Cal.  477;  Kidd  v.  Laird,  15  Cal.  163;  76 
Am.  Dec.  472.) 

Harwood,  J. — Action  to  determine  the  several  rights  of 
plaintiff  and  forty  persons  named  as  defendants  in  and  to  the 
waters  of  "  Race  Track  Creek/^  a  natural  stream  of  water  situ- 
ate in  Deer  Lodge  County,  tributary  to  Deer  Lodge  River. 
The  action  was  tried  by  the  court  sitting  without  a  jury,  and 
by  findings  made  in  writing,  and  judgment  accordingly,  the 
court  found  and  determined  the  respective  rights  of  all  the  par- 
ties to  the  action  in  and  to  the  waters  of  said  creek,  and  also 
the  relation  of  such  water  rights  to  one  another  as  to  priority. 
All  parties  having  set  up  their  respective  claims  to  certain  por- 
tions of  the  water  of  said  creek  by  pleading,  a  stipulation  was 
made  by  them  through  their  counsel  to  the  effect  that  at  the 
trial  eac^  V^^7>  whether  plaintiff  or  defendant,  should  be 
deemed  to  have  denied  all  allegations  of  the  pleadings  of  every 
other  party  to  the  action  claiming  right  to  any  of  the  waters 
of  said  creek,  and  that  each  party  might  introduce  evidence 
*Ho  show  non-appropriation,  non-user,  or  abandonment  by  the 
plaintiff  or  any  of  the  defendants." 

The  questions  brought  here  for  review  by  this  appeal  arose 
between  cei*tain  defendants.  The  court  found  and  adjudged 
that  defendants  C.  K.  Hardenbrook  and  R.  S.  Kelley  were 
entitled  to  four  hundred  inches  of  the  waters  of  said  creek,  by 
reason  of  an  appropriation  thereof  made  in  the  year  1869, 
which  finding  and  judgment  made  the  water  right  of  defendants 
Hardenbrook  and  Kelley  the  fourth  in  the  order  of  appropri- 
ations. From  this  portion  of  the  judgment  certain  other  de- 
fendants, whose  rights  were  adjudged  to  be  subsequent  to  that 
of  Hardenbrook  and  Kelley,  have  appealed. 

The  findings  of  fact  by  the  court  in  relation  to  the  water 
rights  of  defendants  Hardenbrook  and  Kelley,  upon  which  the 
court  pronounced  judgment  in  their  favor,  are  as  follows: 
"  Findings  for  the  defendants  R.  S.  Kelley  and  C.  EL  Harden- 
brook.   The  court  finds  as  facts  that  the  Miners'  Ditch  was 
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oommenoed  to  be  surveyed  in  the  latter  part  of  the  year  1869; 
that  it  was  built  and  owned  by  the  owners  of  certain  placer 
mines,  situated  in  two  or  three  different  gulches,  from  ten  to^ 
twelve  miles  from  the  head  of  the  ditch ;  that  water  was  turned 
into  the  ditch  as  far  as  Prairie  and  Spring  gulches  in  the 
summer  of  1871  and  into  Antelope  gulch  a  year  later;  that  the 
ownership  of  the  ditch  was  divided  into  twenty-four  parts,  each 
part  being  represented  by  a  share;  that  at  the  time  of  the  com- 
mencement of  this  action  the  defendant,  R.  S.  Kelley,  was  the 
owner  of  three  shares  and  the  defendant,  C.  K.  Hardenbrook, 
was  the  owner  of  eight  shares ;  that  none  of  the  waters  of  the 
Miners'  Ditch  have  been  used  on  placer  mining  ground  since 
the  year  1886;  that  the  Miners'  Ditch  has  been  abandoned 
since  the  year  1886;  that  waters  claimed  as  belonging  to  the 
Miners'  Ditch  were  turned  into  Race  Track  Creek  in  the  year 
1886,  and  were  recaptured  by  the  defendant,  C.  K.  Hardenbrook, 
and  used  for  the  purpose  of  irrigating  land  belongiog  to  him, 
to  the  extent  of  four  hundred  inches;  that  the  remaining 
amount  of  water  belonging  to  the  Miners'  Ditch  has  been 
abandoned  by  the  owners  thereof  from  and  after  the  year  1886; 
that  the  ditches  owned  or  used  by  the  defendant,  C.  K. 
Hardenbrook,  are  of  sufficient  capacity  to  carry  said  amount 
of  four  hundred  inches." 

The  point  of  contention  on  the  part  of  appellants  is  that 
upon  said  facts  found  it  was  error  to  adjudge  that  the  appropri- 
ation of  four  hundred  inches  of  water  from  said  creek,  in  favor 
of  defendants  Hardenbrook  and  Kelley,  dated  from  the  appro- 
priation thereof  through  said  Miners'  Ditch  for  mining  purposes 
at  the  time  set  forth  in  the  findings.  They  maintain  that  the 
owners  of  the  Miners'  Ditch  were  tenants  in  common  of  the 
water  right  acquired  by  the  appropriation  and  use  of  the  water 
taken  thereby,  and  that  when  the  use  of  said  waters  through 
said  ditch  for  mining  purposes  ceased,  and  said  ditch  was 
abandoned  in  1886,  that  was  an  abandonment  of  the  water 
right  which  had  been  gained  and  held  by  said  tenants  in 
common* 

On  behalf  of  respondent  it  is  admitted  that  the  appropri- 
ators  of  the  water  of  said  creek,  used  for  mining  purposes 
through  said  Miners'  Ditch,  were  tenants  in  common  of  the 
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water  right  acquired  thereby^  and  upon  that  relation,  of  such 
owners,  it  is  maintained  that  any  of  the  tenants  in  common 
<x)uld  keep  alive  said  water  right,  or  any  part  of  it,  by  oon- 
tinned  lawful  use  thereof;  and  that  such  use,  as  well  as  the 
place  of  use,  could  be  changed  from  one  purpose  or  place  to 
another,  subject  only  to  complaint  of  other  tenants  in  common, 
whose  rights  are  infringed  thereby ;  and  that  no  such  complaint 
is  under  consideration  in  this  case. 

The  several  parties  who  owned  the  Miners'  Ditch,  and  ac- 
quired the  water  right  by  appropriation  and  use  of  the  waters 
of  said  creek,  through  said  ditch,  were  undoubtedly  tenants  in 
<x>mmon  of  such  water  right.  {Bradley  v.  Harkness,  26  Cal.  69 ; 
McQmnell  v.  Denver,  36  Cal.  369;  96  Am.  Dec.  107;  Reed  v. 
JSpicer,  27  Cal.  68 ;  Freeman  on  Cotenancy  and  Partition,  §  88.) 

But  the  use  of  the  water  for  mining  purposes  through  said 
Miners'  Ditch  ceased  in  1886,  and  that  ditch  has  been  aban- 
<loned  since  that  year ;  and,  as  said  in  the  finding,  the  ^^  waters 
claimed  as  belonging  to  the  Miners'  Ditch  were  turned  into 
Race  Track  Creek  in  the  year  1886,  and  were  recaptured  by 
<lefendant  Hardenbrook,  and  used  for  the  purpose  of  irrigating 
land  belonging  to  him,  to  the  extent  of  four  hundred  inches.'' 
Was  this  a  lawful  exercise  of  the  rights  of  a  tenant  in  common 
of  said  water  as  against  all,  except  other  tenants  in  common, 
who  may  not  have  consented  to  such  change  of  use?  We  think 
this  proposition  must  be  answered  in  the  affirmative,  and  such 
holding  affirms  the  judgment  of  the  court  below.  We  cannot 
draw  from  the  finding  of  the  court  the  conclusion  which  ap- 
pellants' counsel  contends  for,  namely,  tliat  the  abandonment 
of  the  Miners'  Ditch  was  also  an  abandonment  of  the  entire 
water  right  acquired  by  the  appropriation  of  water  through 
said  ditch.  Abandonment  is  a  matter  of  fact  to  be  found  by 
considering  the  act  and  intention  of  the  party  alleged  to  have 
abandoned  a  thing.     (1  Am.  &  Eng.  Encycl.  of  Law,  1,  and 

cases  cited.) 

Bv  referring  to  the  findings  of  the  court  it  will  be  seen  that 
it  was  found,  not  only  that  the  waters  belonging  to  the  Miners' 
Ditch  were  turned  back  into  Race  Track  Creek,  and  were 
recaptured  by  Hardenbrook  to  the  extey*^  of  four  hundred 
inches,  but  that  'Hhe  remaining  amount  of  water  belonging  to 
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the  Miners'  Ditch  has  been  abandoned  by  the  owners  thereof 
from  the  year  1886.^'  Now,  this  clearly  shows  that  the  coart 
found,  not  that  the  whole  of  the  water  used  through  the  Miners' 
Ditch  was  abandoned,  but  that  all  in  excess  of  four  hundred 
inches  was  abandoned.  That  one  tenant  in  common  may  pre- 
serve the  entire  estate  or  right  held  in  common  is  a  proposition 
so  well  settled  it  is  unnecessary  to  cite  authorities  in  support 
thereof.  In  this  the  tenant  in  common  is  only  preserving  his 
own,  as  his  right  partakes  of  the  whole.  It  would  seem  to 
follow  from  analogy  that  one  tenant  in  common  may,  of  course, 
preserve  part  of  the  common  estate  or  right  In  the  peculiar 
case  of  water  rights  it  would  appear  to  be  so  with  more  force^ 
because  the  right  can  only  be  preserved  by  both  the  use,  and 
the  necessity  for  the  use,  for  some  beneficial  purpose ;  so  that  a 
tenant  in  common,  in  preserving  this  right,  can  only  preserve 
it  to  such  extent  as  he  can  use  it. 

As  regards  the  change  in  the  use  of  the  water  right  from  one 
lawful  and  beneficial  purpose  to  another,  we  think  the  holding 
in  the  case  of  Woolman  v.  Garringer,  1  Mont  635,  to  the  effect 
that  such  change  is  lawful,  covers  this  point  of  contention  in 
the  case  at  bar.  The  same  rule  prevails  in  California.  {Kidd 
V.  Laird,  15  Cal.  163;  76  Am.  Dec.  472;  Dams  v.  Oale,  32 
Cal.  27;  91  Am.  Dec.  554;  Wggina  v.  Barker^  42  Cal.  233; 
Junkana  v.  Bergin,  67  Cal.  267.) 

It  is  ordered  that  the  judgment  be  affirmed. 

Affirmad^ 
Blake,  C.  J.,  and  De  Witt,  J.,  concur. 
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77    '^        AppKAL—J'Vruiin^s.— Where  the  pertiee  to  an  equitable  action  aubmitted  Bpeeial 
41      544  flndings  to  the  jury  and  conceded  the  right  of  the  court  as  chancellor  to  treat 

them  as  adviaory  merely,  they  cannot  be  heard  on  appeal  to  queation  the  power 

of  the  court  to  ezerdBe  the  right  to  adopt  or  disregard  them  according  to  his 

conscience. 
Bavx— iSame.  —Finding of  fact  not  within  the  iMues  cannot  support  a  judgmenk 

(i>u(ro  T.  KimMdiy,  9  Mont.  101,  cited.) 
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MiMXB  aud  Minino — Mining  pctrinera — ObligtUions  inter  se. — In  the  abaence  of 
a  special  contract,  there  is  no  relation  of  tnut  bet\veen  tenants  in  common  of 
mining  property,  who  are  partners  only  for  the  purpose  of  developing  the  same, 
which  preYontB  one  from  receiying  a  higher  gnm  for  hit  interest  than  is  paid  to 
his  co-owners. 

Sams — Same — Same. — Where  the  partnership  relations  of  co-owners  of  mining 
property  do  not  extend  to  selling  the  property,  bnt  only  to  developing  and  min- 
ing it,  and  their  operations  in  that  connection  had  ceased,  their  relationship  is 
that  of  tenants  in  common,  and  being  snch,  one  is  under  no  legal  obligation  to 
disclose  to  the  others  the  fact  that  upon  a  sale  of  the  property  he  is  to  receive 
ft  higher  sum  for  his  interest  than  the  others,  and  the  concealment  of  such  fact 
does  not  entitle  his  co-owners  to  maintain  an  action  for  any  portion  of  the  ad- 
ditional sum  which  he  received. 

Appeal  from  Second  Judicial  District,  Silver  Bow  Oowniy. 

Action  to  enforce  a  vendor^s  lien.  The  cause  was  tried 
before  McHatton,  J.     Plaintiffs  had  judgment  below. 

Robinson  &  Stajdeton,  and  Forbis  &  Forbis,  for  Appellants. 

The  plaintiffs,  although  satisfied  with  the  bargain,  after  learn- 
ing that  Lloyd  was  to  receive  more  than  they  had  asked  or  re- 
ceived, insist  that  they  are  entitled  to  their  proportionate  share 
of  whatever  Lloyd  was  to  receive  from  the  sale  over  and  above 
the  amount  specified  in  the  deed  and  agreement.  While  fraud 
and  concealment  are  alleged  in  the  complaint,  the  proof  shows 
no  unfairness  in  the  transaction,  other  than  that  Lloyd  exacted 
more  for  his  share  than  the  others  were  to  receive,  and  that  he 
did  not  so  inform  them.  If  these  facts  sustain  the  findings  of 
the  court,  or  considering  these  facts  as  findings,  if  they  support 
the  decree,  then  there  is  nothing  in  the  first  specification.  We 
contend,  however,  that  there  was :  1st,  no  actual  or  constructive 
fraud  practiced  by  Lloyd ;  and  2d,  that  there  was  no  such  re- 
lation of  trust  existing  between  the  plaintiffs  and  the  defendant 
Lloyd  as  tenants  in  common  as  required  Lloyd '  to  divulge  the 
price  that  he  was  to  receive.  Upon  the  first  point  it  cannot  be 
claimed  that  Lloyd  has  in  any  wise  mislead  the  plaintiffs,  for 
the  evidence  contains  nothing  that  can  be  so  construed.  The 
plaintiffs  contend,  however,  that  one  tenant  in  common  sustains 
such  relations  to  his  co-owner  that  he  may  not  deal  witli  or 
concerning  the  common  property  without  doing  so  in  the  most 
open  manner.  Or,  in  other  words,  the  trust  relation  between 
tenants  in  common   is   like  that  existing   between   partners. 
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Under  the  present  state  of  the  authorities,  the  ooart  will  find 
but  little  enlightenment  upon  this  subject,  and  the  question  is 
one  that  the  court  must  deal  with  in  the  light  of  but  one  prece- 
dent that  has  come  to  our  notice.  {Matthews  v.  Bim,  22  Pick. 
48.)  Bigelow  on  Fraud,  273,  cites  and  approves  this  decision. 
We  believe,  however,  upon  principle,  that  the  court  must  con- 
clude that  there  is  no  trust  relations  between  tenants  in  common. 
It  is  a  relation  that  is  not  founded  upon  contract  Any  person 
however  disreputable  may  become  the  tenant  in  common  of 
another,  and  that  without  his  consent.  Often  tenants  in 
common  are  altogether  unknown  one  to  the  other,  and  just  as 
often  one  has  no  confidence  in  the  integrity  of  the  other;  one 
has  no  authority  in  law  to  bind  another  in  matters  concerning 
the  common  property,  or  otherwise;  neither  can  one  encumber 
or  convey  the  interests  of  the  other.  The  law  only  requires 
that  one  shall  not  injure  the  other  by  either  buying  an  out- 
standing title  or  by  segregating  the  common  property,  and  this 
is  not  upon  the  principle  of  trust  so  much  as  because  the  law 
{)ermits  no  one  to  do  another  wrong. 

John  T,  BaJtdmn^  and  Ck>U  &  Whiiehill,  for  Respondents. 

It  is  contended  by  appellants  that  there  was  no  such  relation 
of  trust  existing  between  the  respondents  and  Lloyd  as  tenants 
in  common  as  required  him  to  divulge  the  price  that  he  was  to 
receive.  The  evidence  shows  that  Lloyd  and  the  respondents 
were  not  only  tenants  in  common,  but  partners  in  respect  to  the 
properties  which  were  sold.  Even  if  Lloyd  were  only  a  tenant 
in  common  and  not  a  partner  he  had  no  right  to  sell  the  whole 
property  without  divulging  to  his  cotenants  the  price  he  was 
to  receive.  The  counsel  in  their  brief  appear  to  have  ''but 
little  enlightenment  upon  this  subject,^'  and  in  their  darkness 
have  found  but  one  authority,  which  in  reading  the  court  will 
find  throws  very  little  light  on  the  counsel's  proposition.  Not- 
withstanding the  paucity  of  authority  of  counsel  for  appellants, 
we  insbt  that  the  court  without  difficulty  will  find  ample  au- 
thority in  the  decisions  and  text-books  to  maintain  that  a  fidu- 
ciary relation  does  exist  between  tenauts  in  common,  and  in 
support  of  that  principle  would  cite  tiie  following:   ^*  When  two 
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or  more  persons  have  a  joint  claim  to  property  the  community 
of  their  interests  creates  a  mutual  obligation  that  neither  shall 
do  anything  to  the  prejudice  of  the  other."  (Tyler  on  Eject- 
ment and  Adverse  Enjoyment^  p.  926 ;  Van  Home  v.  Fonda, 
6  Johns.  Ch.  388;  Stark  y.  Barrett,  15  Cal.  368,  369;  Flojgg 
V.  Mann,  2  Sum.  520;  Lee  v.  Fox,  6  Dana,  176;  Roihwdl  v, 
Dewees,  2  Black,  613;  Robeiis  v.  Thorn,  25  Tex.  728;  78  Am. 
Dec.  552;  V enable  v.  Beawohamp,  3  Dana,  321;  28  Am.  Dec. 
74;  Bracken  v.  Cooper,  80  111.  229;  Mandeville  v.  Solomon,  33 
Cal.  42,  43;  4  Kent  [12th  ed.],  p.  371,  n.  o;  1  Washburn  on 
Real  Property,  p.  589;  2  Pomeroy's  Equity  Jurisprudence,  p. 
624,  and  n.  1,  and  §§  1044-1053,  inclusive;  Mitehdl  v.  Reed, 
16  N.  Y.  139;  19  Am.  Rep.  252.)  Courts  of  equity  have  care- 
fully refrained  from  defining  particular  instances  of  fiduciary 
relations.  (2  Pomeroy^s  Equity  Jurisprudence,  §§  907,  956, 
and  note,  and  see  particularly  §  963.)  The  relations  of  tenanis 
in  common  are  those  of  mutual  trust  and  confidence.  (Free- 
man on  Cotenancy  and  Partition,  §§  151, 154,  157,  158.)  The 
acts  of  one  cotenant  are  presumed  to  be  for  the  benefit  of  all. 
(Freeman  on  Cotenancy  and  Partition,  §  166.)  The  author- 
ization of  one  cotenant  to  act  for  all  may  be  inferred  from  the 
acts  of  the  parties,  and  there  need  be  no  express  delegation  of 
authority  from  one  cotenant  to  act  for  another.  (Freeman  on 
Cotenancy  and  Partition,  §  188.)  The  respondents  and  Lloyd 
were  at  least  mining  partners,  and  under  the  law,  as  laid  down 
in  California  and  Montana,  a  fiduciary  relation  exists  between 
such  partners.  {Kahn  v.  Smelting  Co.  102  U.  S.  641 ;  Duryea 
V.  Bwi,  28  Cal.  569;  Jennings  v.  Rieard,  15  Morr.  Min.  Rep. 
«24;  FAeth  v.  Kdlam,  35  Fed.  Rep.  243;  Nolan  v.  Lovelock, 
1  Mont.  224;  Dougherty  v.  Creary,  30  Cal.  290;  SkUlman  v. 
Lachman,  23  Cal.  199;  83  Am.  Dec.  96.)  It  is  a  general 
principle  of  law  that  partners  are  trustees  for  each  other  in 
respect  to  the  partnership  business  and  property,  and  are  liable 
to  each  other  on  principles  which  bind  trustees ;  neither  partner 
can  clandestinely  stipulate  for  a  private  advantage  for  himself. 
Every  advantage  which  he  can  obtain  in  the  business  of  the 
firm  must  inure  to  the  benefit  of  each  and  every  member  of  the 
firm.  (Lindley  on  Partnership,  495;  Story  on  Partnership, 
§§  174,  175;  Parsons  on  Partnership,  §§  224,  226;  Colyer  on 
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Partnership,  §§  181,  182;  Camstock  v.  Buchanany  67  Barb. 
140;  MUcheU  v.  Beed,  61  N.  Y.  126;  19  Am.  Rep.  252.) 
Clandestine  bonus  to  a  partner  or  prospective  partner  is  not 
permitted,  but  such  bonus  is  required  to  be  divided  with  all  the 
other  members  of  the  firm  or  copartnership  either  formed  or  in 
course  oi  forming,  or  afterwards  fully  formed  and  completed* 
(Fassett  v.  WhUehousCy  11  Morr,  Min.  Rep.  260;  2  Pomero/s 
Equity  Jurisprudence,  §§  956,  963;  Short  v.  t^evenson,  63  Pa. 
St.  95;  Hedger  and  Horn's  Appeal^  63  Pa.  St.  273.)  The  evi- 
dence in  this  case  clearly  shows  that  a  fraud  was  practiced  by 
Lloyd  upon  the  respondents  by  both  misrepresentations  and 
concealments,  by  his  secretly  contracting  to  take  thirty  thousand 
dollars  from  Conch  to  the  exclusion  of  his  co-owners,  when 
the  thirty  thousand  dollars  was  in  fact  a  part  of  the  consider- 
ation for  the  property  sold,  and  procuring  them  to  sign  and 
execute  a  contract  of  sale  and  deeds  ot  the  property  without  in- 
forming them  of  the  true  consideration  of  the  sale,  and  by  having 
said  papers  read  to  them,  which  papers  falsely  stated  the  con- 
sideration to  be  one  hundred  thousand  dollars,  when  in  truth 
and  in  fact  the  actual  consideration  was  one  hundred  and  thirty 
thousand  dollars.  (2  Pomeroy's  Equity  eTurlsprudence,  §§  908, 
909.)  Fraudulent  concealments  and  misrepresentations  may  be 
made  by  acts  as  well  as  words.  (2  Pomeroy's  Equity  Juris- 
prudence, §§  900,  902;  1  Story's  Equity  Jurisprudence,  §  384^ 
et  seq.) 

Blake,  C.  J.  —  This  action  was  brought  to  recover  a  judg- 
ment for  the  sum  of  fifteen  thousand  dollars  on  account  ot  the 
sale  of  certain  lode  mining  claims  to  Thomas  Couch,  and  for 
the  sale  of  property  which  had  been  conveyed  by  Couch  to  the 
Boston  and  Montana  Consolidated  Copper  and  Silver  Mining 
Company.  No  general  verdict  was  requested  by  the  court  or 
any  of  parties,  and  the  jury  returned  the  following  special 
findings: — 

"The  jury  in  the  above-entitled  action  will  find  a  special 
verdict  by  answering  the  following  questions:  (1)  Were  the 
plaintiffs  and  the  defendant,  John  Lloyd,  engaged  jointly  in 
working  and  developing  the  mines  mentioned  in  the  complaint, 
known  as  the  *  Harris  and  Lloyd  tunnel  property,'  from  the 
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year  1879  or  1880  to  on  or  about  the  month  of  March,  1888? 
Answer.  Yes,  (2)  li  you  answer  the  foregoing  question  yes, 
were  they  working  the  said  mines  with  a  view  of  extracting 
ores  and  selling  the  property?  A.  Yes.  (3)  Did  the  owners 
interested  in  said  property,  while  so  jointly  interested,  do  and 
perform  work  and  labor  and  expend  money  of  the  total  value 
and  amount  of  about  twenty  thousand  dollars  ?  A.  Yes.  (4) 
Did  they  each  contribute  a  proportionate  share  in  the  ex- 
penses incurred  in  the  working  of  such  mining  property?  A. 
Yes.  (5)  Did  they  share  proportionately  in  the  profits  and 
losses  incurred  or  accruing  from  said  work?  A.  Yes.  (&) 
Did  the  defendant  Lloyd  and  the  defendant  Couch  enter  into 
an  agreement  by  which  the  defendant  Lloyd  was  to  receive  thirty 
thousand  dollars,  in  addition  to  the  one  hundred  thousand  dol- 
lars mentioned  in  the  contract,  lease,  and  deed?  A.  Yes.  (7) 
Did  the  defendants  Lloyd  and  Couch,  or  either  of  them,  con- 
ceal from  the  plaintiffs  the  fact  of  the  making  of  such  agreement 
for  the  payment  of  thirty  thousand  dollars  ?  A.  No.  (8)  Did 
the  plaintiffs  know  of  such  agreement  for  the  payment  of  thirty 
thousand  dollars  to  Lloyd  until  after  said  property  was  accepted 
and  sold  and  the  deed  delivered?  A.  Yes.  (9)  Did  the  de- 
fendants Lloyd  and  Couch,  or  either  of  them,  by  acts  or  words, 
represent  to  or  conceal  from  the  plaintiffs  during  the  negotiation 
for  the  sale  of  said  property  that  the  sum  of  one  hundred  thou- 
sand dollars  was  the  entire  consideration  or  purchase  price  of 
same?  A.  No.  (10)  Was  said  sum  of  thirty  thousand  dollars, 
mentioned  in  the  agreement  between  defendants  Lloyd  and  Couch, 
a  part  of  the  consideration  and  purchase  price  of  said  mining 
property?  A.  Yes.  (11)  Did  the  defendants  Couch  and  the 
Boston  and  Montana  Consolidated  Copper  and  Silver  Mining 
Company  have  notice  of  the  claim  of  the  plaintiffs  to  one  half  of 
said  thirty  thousand  dollars  before  twenty-two  thousand  dollars 
of  said  thirty  thousand  dollars  was  paid  to  said  defendant 
Lloyd,  or  any  other  person  ?    A.   Yes." 

The  following  findings  were  submitted  by  the  court  on  its 
own  motion:  "(1)  Did  John  E,  Lloyd,  before  or  at  the  time 
that  the  contract  and  deed  for  the  property  were  signed,  inform 
the  plaiutifis  that  he  was  to  receive  the  additional  thirty  thou- 
sand dollars  on  the  sale?    Answer.  No.    (2)   Did  John  E. 
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Lloyd,  in  his  negotiations  with  Couch,  offer  the  entire  property 
to  him  for  the  sum  of  one  hundred  and  thirty  thousand  dollars 
or  one  hundred  and  fifty  thousand  dollars,  and  did  Couch 
accept  his  proposition  of  sale  and  agree  to  pay  one  hundred  and 
thirty  thousand  dollars  for  the  entire  property?  A.  Yes.  (3) 
If  you  find  that  John  E.  Lloyd  n^otiated  and  effected  a  con- 
tract of  sale  of  the  entire  property ,  then  answer  if  he  had  any 
agreement  with  the  plaintifib  to  sell  their  interest  for  them,  and, 
if  so,  at  what  price.  A.  No.  (4)  Did  the  plaintiff  and  de- 
fendant, John  E.  Lloyd,  and  the  other  owners  in  the  mining 
property  mentioned  in  the  complaint  at  any  time  before  the  con- 
tract for  the  sale  of  the  same,  enter  into  an  agreement  between 
themselves  to  sell  the  same  for  the  benefit  of  all  in  proportion 
to  their  respective  interests?  A.  No.  (5)  Did  all  the  owners 
of  the  mining  property  in  question  have  an  agreement  or 
understanding  and  consent  between  themselves  by  which  all 
were  to  consent  and  agree  together  with  reference  to  all  matters 
touching  their  interest  in  the  property  before  any  action  was 
done  by  any  or  all  of  them  with  reference  to  said  property? 
A.   No.^' 

The  two  following  special  findings  were  requested  by  defend- 
ant, and  also  submitted  to  the  jury:  ''(5)  Did  the  defendant, 
John  E.  Lloyd,  in  any  manner  whatever,  induce  the  plaintifis 
to  accept  at  the  rate  of  one  hundred  thousand  dollars  for  their 
interest  in  the  property  described  in  the  complaint?  Answer. 
No.  (6)  Did  the  defendant,  John  E.  Lloyd,  at  any  time  or  at 
all,  make  any  false  representations  to  the  plaintiffs  whereby  they 
were  induced  to  sign  the  contract  with  Thomas  Couch  for  the 
sale  of  the  property  described  in  the  complaint?     A.   No." 

The  court  afterwards  made  its  findings  of  fact  and  condu- 
«ions  of  law  therein  as  follows:  "This  cause  having  been  tried 
to  a  jury,  which  has  returned  special  findings  ot  fact  in  answer 
to  requests  submitted  therefor,  and  having  been  submitted  to 
the  court,  on  motion  of  plaintiffs,  for  judgment  and  decree  on 
the  pleadings,  evidence,  and  findings  herein,  the  court,  as  chan- 
cellor, makes  the  following  findings  of  fact,  and  accepts,  con- 
firms, and  approves  the  findings  of  the  jury  in  so  far  as  their 
findings  are  embraced  and  herein  included,  and  rejects  and  sets 
aside  such  of  the  findings  of  the  jury  as  are  not  embraced  herein; 
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aod  anj  findings  herein  made  which  are  not  supported  by  the 
findings  of  the  jury  are  made  by  the  court  of  its  own  motion/^ 
Facts  found :  — 

^'1.  That  the  plaintifis  and  defendant^  John  E.  Lloyd,  were 
for  a  period  of  more  than  eight  years  prior  to  the  month  of 
March,  1888,  oo-owners  and  tenants  in  common,  in  the  propor* 
tions  mentioned  in  the  complaint,  of  the  mining  property  de* 
scribed  in  the  complaint,  and  known  as  the  '  Harris  and  Lloyd 
tunnel  property.'  (2)  That  during  all  of  said  time  they  were 
engaged  jointly  in  working  and  developing  said  property,  with 
a  view  of  extracting  ores,  and  of  selling  said  property,  and  the 
owners  did  during  said  time  jointly  perform  work  and  labor 
and  expend  money  of  the  total  value  and  amount  of  about 
twenty  thousand  dollars  ($20,000)  thereon.  (3)  That  they 
each  contributed  a  proportionate  share,  according  to  their 
respective  interests,  in  the  working  of  said  mining  property 
during  said  time,  and  shared  proportionately  in  the  profits  and 
losses  incurred  or  accruing  from  said  work.  (4)  That  the 
above  relations  of  the  parties  to  each  other  regarding  said  prop- 
erty continued  up  to  and  existed  at  the  time  the  contract  of 
lease  and  sale  mentioned  in  the  complaint  was  entered  into, 
although  they  had  ceased  work  on  said  property  some  two  or 
more  weeks  before  that  time.  (5)  That  the  defendant,  John 
E.  Lloyd,  did,  on  or  about  the  nineteenth  day  of  March,  1888, 
and  before  the  thirty-first  day  thereof,  make  a  proposal  to,  and 
enter  into  an  agreement  with  the  defendant,  Thomas  Couch,  to 
sell  to  him  all  of  the  said  property,  and  by  which  agreement 
the  defendant  Lloyd  was  to  receive  thirty  thousand  dollars 
($30,000)  in  addition  to  the  one  hundred  thousand  dollars 
($100,000)  mentioned  in  the  contract,  lease,  and  deed,  as  he 
claimed,  for  signing  the  deed  for  his  share  and  that  of  his 
brothers ;  which  agreement  for  the  additional  thirty  thousand 
dollars  ($30,000)  was  without  the  knowledge  or  consent  ot  the 
plaintiffs,  and  which  agreement  he  concealed  from  them.  (6) 
The  defendant  Lloyd  never  informed  either  of  the  plaintifis 
of  the  existence  of  said  contract  for  thirty  thousand  dollars 
($30,000)  additional  at  all;  and  the  defendant  Couch  never 
informed  either  of  them  until  the  property  was  accepted  and 
sold  and  the  deed  delivered,  and  they  had  no  knowledge  of  the 
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same  until  after  said  time.  (7)  That  the  defendant  Lloyd 
represented  to  the  plaintifis,  by  signing  the  deed  with  them 
for  the  sum  of  one  hundred  thousand  dollars  ((lOO^OOO)^  and 
the  contract  with  Samuel  J.  Reynolds  for  two  thousand  dol- 
lars ((2,000),  that  the  sum  of  one  hundred  thousand  dollars 
($100,000)  was  the  entire  consideration  for  the  sale  of  said 
property.  (8)  That  the  defendant  Lloyd  effected  the  sale  of 
said  property,  and  the  thirty  thousand  dollars  ($30,000)  men- 
tioned in  the  agreement  between  the  defendants  Lloyd  and 
Couch  was  a  part  of  the  consideration  and  purchase  price  of 
said  mining  properties,  and  that  the  contract  of  sale  executed 
to  Couch  by  the  owners  was  not  made  on  behalf  of  the  plaint- 
iffs by  Samuel  J.  Reynolds.  (9)  That  the  defendant  Lloyd 
had  no  agreement  with  the  plaintiffs  whereby  he  was  to  receive 
any  consideration  for  making  a  sale  of  said  property,  or  receive 
or  retain  said  thirty  thousand  dollars  (|30,000)  for  his  own 
use.  (10)  That  the  defendant  Lloyd  induced  the  plaintiffs  to 
accept  at  the  rate  of  one  hundred  thousand  dollars  ($100,000) 
for  their  interests  in  the  property  described  in  the  complaint 
(11)  That  the  defendant  Lloyd,  by  signing  the  deed  and  con- 
tract, selling  for  the  entire  consideration  at  one  hundred  thou- 
sand dollars  ($100,000),  and  concealing  the  fact  that  he  had  an 
agreement  for  the  payment  of  an  additional  thirty  thousand 
dollars  ($30,000),  induced  the  plaintifis  to  sign  the  contract  and 
deed  with  Thomas  Couch  for  the  sale  and  conveyance  of  the 
property  described  in  the  complaint.  (12)  That  the  defend- 
ants Couch  and  the  Boston  and  Montana  Consolidated  Copper 
and  Silver  Mining  Company  knew  of  the  interests  and  titles  of 
the  plaintiffs  in  and  to  said  property  at  the  time  of  the  contract 
and  purchase  of  the  same,  and  had  notice  of  the  claim  of  the 
plaintiffs  to  one  half  of  said  thirty  thousand  dollars  ($30,000) 
before  twenty-two  thousand  dollars  ($22,000)  of  said  thirty 
thousand  dollars  ($30,000)  was  paid  to  said  defendant  Lloyd  or 
any  other  person.  (13)  That  the  findings  requested  by  de- 
fendants, and  not  herein  specifically  found  or  passed  upon,  are 
found  against  them.'' 

Conclusions  of  law:  ''From  the  findings  of  fact  the  court 
finds  the  following  conclusions  of  law :  (1)  That  at  the  time 
of  the  contract  for  the  sale  of  the  property  described  in  the 
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complaint  by  Lloyd  and  others  to  Conoh  a  partnership  existed 
between  the  parties  owning  the  property  with  reference  thereto 
— that  is  to  say,  between  the  plaintiffs  and  Lloyd  d  aU — and 
they  are  entitled  to  share  proportionately  in  the  proceeds  thereof. 
(2)  That,  being  the  oo-owners  and  tenants  in  common  thereof, 
they  were  entitled,  under  the  circumstances,  to  share  proportion- 
ately in  the  proceeds  of  the  sale  thereof,  and  such  sale  was  for 
the  benefit  of  all  the  owners.  (3)  That  the  plaintiffs  are  entitled 
to  a  judgment  and  decree  as  prayed  for  in  their  complaint  or  bill 
herein .'' 

All  the  parties  upon  the  trial  conceded  the  right  of  the  judge 
to  treat  the  findings  of  the  jury  as  advisory,  and  adopt  or  dis- 
regard any  of  them  according  to  his  conscience.  Upon  this 
hearing,  however,  the  appellants  contend  that  this  power  cannot 
be  exercised  under  the  Constitution  and  laws  of  this  State;  but 
under  these  circumstances  we  decline  to  enter  this  field  of 
research.  We  shall  assume,  for  the  purpose  of  this  investiga- 
tion, that  the  court  below  had  the  jurisdiction  to  act  independ- 
ently of  this  verdict,  and  make  its  own  findings  of  fact.  We 
are  therefore  compelled  to  ignore  the  action  of  the  jury  and 
•confine  our  inquiry  to  the  proceedings  of  the  court  In  Stock' 
man  v.  Riverside  etc.  Irrigation  Co,  64  Cal.  67,  Mr.  Justice 
Itoss  for  the  court  said:  ^^It  is  insisted  on  behalf  of  the  ap- 
pellants that,  as  the  findings  of  the  court  upon  some  of  the 
material  issues  are  contrary  to  the  findings  of  the  jury  upon  the 
flame  issues,  this  court  should,  notwithstanding  a  substantial 
<x>nflict  of  evidence  upon  those  issues,  proceed  to  weigh  the  evi- 
dence, and  decide  whether  it  preponderates  in  favor  of  the  find- 
ings of  the  court  or  of  the  jury.  To  this  we  cannot  assent. 
The  findings  of  fact  by  the  court  are  as  conclusive  here  as  they 
would  be  if  no  jury  had  been  impaneled  in  the  case.  The 
question  for  us  is  whether  there  is  sufficient  evidence  to  sustain 

the  findings  of  the  court  upon  the  material  issues It 

has  oilen  been  held  here  that  the  verdict  of  a  jury  in  an  equity 
case  is  but  advisory  to  the  court,  and  in  this  case  it  appears  to 
have  been  the  understanding  between  the  parties  that  it  was 
to  be  r^arded  in  that  light  only."  (Hayne  on  New  Trial  and 
Appeal,  §  234;  Freeman  v.  Stephenson,  63  Cal.  499.) 

It  is  our  duty  to  review  the  testimony,  and   determine 


1 


400  Harris  v.  Llofo.  [Deo.  T.,  1891 

whether  the  fiodings  of  the  court  are  supported*  Afler  a  cap&> 
fal  examiuatioQ  of  the  record,  we  assert  that  the  findings  oq 
which  the  judgment  is  founded  cannot  be  upheld;  and  that,  at 
the  time  of  the  sale  of  the  property^  there  was  not  a  partnership 
between  the  owners  by  which  the  plaintiffs  were  entitled  to  re- 
ceive their  respective  shares  of  the  sum  of  one  hundred  and 
thirty  thousand  dollars. 

The  mining  property  which  is  described  in  the  pleadings  was 
owned  and  developed  by  the  parties  as  tenants  in  oommon  for 
the  period  of  eight  years  prior  to  March  31,  1888.  Each  of 
these  persons  during  this  time  paid  his  share  of  the  debts  which 
were  incurred,  and  said  John  E.  Lloyd  was  never  the  agent 
of  any  of  the  respondents,  and  had  no  authority  to  control  or 
dispose  of  their  interest.  About  two  weeks  afler  they  had  com- 
pleted tlie  work  thereon,  in  March,  1888,  and  settled  the 
expenses  thereof,  there  was  no  contract  for  further  mining  or 
exploration.  The  owners  then  executed  an  agreement,  whereby 
they  covenanted  to  sell  the  property  in  consideration  of  the  sum 
of  one  iiundred  thousand  dollars.  There  is  not  a  word  in  the 
testimony  which  tends  to  prove  that  the  relations  of  these  par- 
ties were  of  a  fiduciary  or  any  higher  character  than  that  of 
tenants  in  common  of  the  property  when  this  agreement  waa 
entered  into.  The  court  below  finds  that  said  John  E.  Lloyd, 
by  his  fraudulent  conduct  and  misrepresentations,  induced  the 
respondents  to  execute  the  instruments  which  have  been  r&» 
ferred  to,  and  take  their  respective  portions  of  the  consideration 
of  the  sum  of  one  hundred  thousand  dollars.  When  we  weigh 
the  opinion  of  the  court  as  well  as  the  facts  in  connection  with 
the  evidence,  it  is  apparent  that  these  deductions  have  been 
drawn,  not  from  direct  and  positive  testimony,  but  from  the 
action  of  said  Lloyd  when  signing,  with  his  co-owners,  said 
instruments,  and  his  silence  respecting  his  contract  with  Couch, 
whereby  he  was  to  receive  the  sum  of  thirty  thousand  dollars; 
in  other  words,  the  court  lias  stated  l^al  conclusions  in  the 
form  of  the  facts  arising  from  its  view  of  the  obligations  of  the 
parties  as  mining  partners  and  tenants  in  common. 

A  leading  case  is  that  of  MaJUhsws  v.  Bliss,  22  Pick.  48,  and 
Chief  Justice  Shaw,  as  the  organ  of  the  court,  says :  ^'  The  gist 
of  the  action  was  the  conspiracy  of  the  three  defendants,  after 
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having  agreed  npon  a  sale  of  the  brig  at  a  large  prioe^  to  indaoe 
the  plaintiff's  agent,  by  a  concealment  of  the  fact  that  the  vessel 
oottld  be  sold  for  such  price,  and  by  false  and  fraudulent  rep- 
resentations, to  sell  the  plaintiff's  quarter  part  of  the  vessel  at 
a  price  much  below  that  which  they  had  so  agreed  to  sell  for. 
The  court  are  of  opinion  that  the  direction  of  the  judge  who 
tried  the  cause  was  correct  in  stating  to  the  jury  that  the  mere 
non-disclosure  of  the  fact,  within  their  own  knowledge,  that 
they  could  sell  and  had  agreed  to  sell  the  brig  for  a  higher 
price,  would  not  be  sufficient  to  support  the  action,  and  that 
they  were  under  no  legal  obligation  to  disclose  that  fact,  and 
that  withholding  was  not  such  a  fraudulent  concealment  of  the 
truth  as  would  of  itself  maintain  the  action.  The  court  are 
of  opinion  that  the  tenants  in  common  of  a  vessel,  who  are  not 
engaged  jointly  in  the  employment  of  purchasing  or  building 
ships  for  sale,  do  not  stand  in  such  a  relation  of  mutual  trust 
and  confidence  towards  each  other  in  respect  of  the  sale  of  such 
vessel  that  each  is  bound,  in  his  dealings  with  the  other,  to  com- 
municate all  the  information  of  facts  within  his  knowledge 
which  may  affect  the  price  or  value.  A  different  rule  may  pre* 
vail  in  respect  to  any  contract  for  the  use  or  employment  of  the 
common  property,  in  which  relation,  perhaps,  they  may  be 
deemed  to  place  confidence  mutually  in  each  other;  but,  as  in 
common  cases  of  tenants  in  common  of  a  vessel,  they  are  inde- 
pendent of  each  other  in  all  matters  of  purchase  and  sale,  and 
may  deal  with  each  other  in  the  same  manner  as  owners  of 
separate  property.  Each  may  act  upon  the  knowledge  which 
he  has,  without  communicating  it.  But  aliud  est  iaoerey  alivd 
edareP  This  doctrine  is  approved  by  Mr.  Bigelow  in  his  work 
on  Fraud  (vol.  1,  p.  368). 

There  are  some  cases  concerning  the  rights  of  tenants  in 
common  which  do  not  affect  the  case  at  bar,  although  the  re- 
spondents rely  upon  them.  It  is  generally  held  that  the  pur- 
chase of  a  tax  or  outstanding  title  or  encumbrance,  or  claim  on 
the  property  by  one  tenant  in  common,  inures  to  the  benefit  of 
all,  although  the  decisions  are  not  uniform  in  announcing  the 
ground  upon  which  this  principle  is  founded.  In  Hwrley  v. 
Hurleyy  148  Mass.  444,  Mr.  Justice  Holmes  cites  many  au- 
thorities to  illustrate  these  distinctions,  and  says:  ^'It  will  be 
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foand  in  most  of  the  cases  that  the  party  setting  up  the  tax- 
title  was  under  an  obligation  to  pay  the  taxes.  •  .  •  .  There  are 
strong  grounds  for  saying  that  there  were  no  special  fiduciary 
relations  between  the  petitioner  and  the  respondent  Daniel  T. 
in  this  case.  Their  titles  were  in  part  derived  from  different 
sources." 

In  Barnes  v.  Boardman,  152  Mass.  391,  Mr.  Justice  Devens 
said  in  the  opinion:  '^The  rule  that,  when  tenants  in  common 
are  actually  in  possession,  or  are  entitled  to  immediate  posses- 
sion, a  purchase  of  an  encumbrance  on  the  common  property 
will  generally  be  deemed  to  have  been  made  for  the  benefit  of 
all  a  they  shall  consent  to  pay  their  proportional  shares  thereof, 
and  that  to  this  extent  a  certain  fiduciary  relation  exists  between 
the  tenants  in  common,  is  one  that  is  sustained  by  many  au- 
thorities. ( Van  Home  v.  Fonda,  5  Johns.  Ch.  388 ;  JPtagg  v. 
Mann,  2  Sum.  486;  4  Kent  Com.  [13th  ed.]  371,  and  cases 
cited ;  1  Washburn  on  Real  Property  [5th  ed.],  430,  and  cases 
cited.''  See,  also,  the  cases  cited  in  the  note  to  Barnes  v.  Board- 
man,  supra,  in  9  Law  Rep.  Ann.  571 ;  Venabk  v.  BeaiuJiamp, 
3  Dana,  321 ;  28  Am.  Dec.  83,  and  notes.)  The  respondents 
insist  that  each  of  the  cotenants  in  lode  mining  property  must 
labor  for  his  and  their  interests  in  the  same  degree,  and  that 
what  he  does  for  himself  is  for  the  common  good.  This  posi- 
tion is  not  sustained  by  the  courts,  and  the  cases  we  have  ex- 
amined do  not  modify  the  doctrine  oi  Matthews  v.  Bliss,  supra, 
relating  to  the  rights  oi  tenants  in  common  in  the  sale  of  their 
interests  in  property.  Their  fiduciary  relations  are  not  created 
or  enlarged  ii  they  become  mining  partners.  (Bisseil  v.  Foss, 
114  U.  S.  252;  Kimberly  v.  Arms,  129  U.  8.  512.) 

In  Bissell  v.  Foss,  supra,  it  is  held  that  ^^  there  is  no  relation 
of  trust  or  confidence  between  mining  partners  which  is  violated 
by  the  sale  and  assignment  by  one  partner  of  his  share  in  the 
company  assets  and  business  to  one  or  more  of  his  associates, 
without  the  knowledge  of  the  other  associates."  The  statement 
of  facts  is  lengthy,  and  must  be  omitted.  In  the  opinion  Mr. 
Justice  Woods  said :  '^  The  contention  is  that  these  three  parties 
were  in  such  relations  to  each  other  that,  if  one  bought  a  share 
in  the  common  property  and  business,  it  inured  in  equity  to  the 
benefit  of  all,  subject  to  the  payment  by  each  of  the  associates 
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of  bis  share  of  the  purchase  money.  The  relations  from  which 
this  result  springs  are  stated  to  be  those^^r^^^  of  joint  tenants, 
and  second,  of  partners;  and  that,  by  reason  of  these  relations, 
Foss  and  Hunter  became  trustees  for  themselves  and  Bissell  in 
purchasing  the  share  of  the  Missourians.  It  is  true  that  one 
of  two  or  more  tenants  in  common,  holding  by  a  common  title, 
cannot  purchase  an  outstanding  title  or  encumbrance  upon  the 
joint  estate  for  his  own  benefit.  Such  a  purchase  inures  to  the 
benefit  oi  all,  because  there  is  an  obligation  between  them,  re- 
sulting from  their  joint  claim  and  community  of  interest,  that 
one  of  them  shall  not  affect  the  claim  to  the  prejudice  of  the 
others.  {RothweU  v.  Deweea,  2  Black,  613;  Van  Home  v. 
Fonda,  5  Johns.  Ch.  388;  Lloyd  v.  Lynch,  28  Pa.  St  419;  70 
Am.  Dec.  137 ;  Lonmer  v.  Smith,  38  Vt.  464.)  But  this  rule 
cannot  apply  to  Hunter  and  Foss.  They  purchased  no  out- 
standing title  or  encumbrance  to  the  prejudice  of  the  other 
tenant  in  common.  They  did  what  any  tenant  in  common  with 
entire  goood  faith  might  do,  namely,  purchased  the  interest  of 
«ome  of  their  cotenants  without  consulting  the  others.  The 
title  which  they  purchased  of  the  Missourians  was  not  antago- 
nistic or  hostile  to  the  title  of  Bissell.  Their  purchase  did  not 
in  any  degree  tend  to  injure  or  damage  his  interest.  His  share 
was  just  as  valuable  after  as  before  the  purchase,  and  his  rights 
were  the  same.  In  such  a  purchase  no  trust  or  confidence  is 
violated.  Nor  do  we  think  that  the  relations  of  the  parties  as 
partners  prohibited  Foss  and  Hunter  from  making  the  purchase 
in  question  for  their  own  benefit,  to  the  exclusion  of  Bissell. 
The  association  of  Bissell,  Foss,  Hunter,  and  the  Missourians 
was  not  an  ordinary  partnership.  It  is  what  is  known  as  a 
^mining  partnership,'  which  is  a  partnership  svA  modo  only. 
....  It  follows  from  these  propositions  that  one  member  of  a 
mining  partnership  has  the  right,  without  consulting  his  asso- 
ciates, to  sell  his  interest  in  a  partnership  to  a  stranger,  and 
that  such  a  sale  injures  no  right  or  property  of  the  other  as- 
sociates. Much  less  does  a  purchase  by  one  associate  of  the 
share  of  another  inflict  any  wrong  upon  the  other  members 
of  the  partnership.  There  is  no  relation  of  trust  or  confidence 
between  mining  partners  which  is  violated  by  the  sale  and 
assignment  by  one  partner  to  a  stranger^  or  to  one  of  the  asso- 
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ciates  of  his  sbare  iu  the  property  and  bosiness  of  the  associ* 
ation.  It  results  as  a  conclusion  from  these  premises  that 
Bissell  has  suffered  no  wrong  at  the  hands  of  either  Hunter  or 
Fobs  on  the  ground  that  they  were  his  tenants  in  common  or 
partners^  by  reason  of  any  contract  made  between  the  latter  in 
reference  to  the  purchase  of  the  share  of  the  Missonrians  in 
their  joint  enterprise.  There  has  been  no  violation  of  any 
trust  and  confidence  arising  from  the  relations  existing  between 
Bisrell,  Foss,  and  Hunter." 

The  same  views  were  reiterated  in  Kimberly  v.  Arms,  tuprOy 
by  Mr.  Justice  Field :  "The  case  of  BisseU  v.  Foss,  114  U.  S. 
252,  does  not  seem  to  us  to  have  any  bearing  on  the  sabject 
under  consideration.     There  the  question  was  whether  a  mem- 
ber of  a  mining  partnership — that  is,  a  partnership  formed  for 
the  development  and  working  of  a  mine — could  acquire  the 
shares  of  an  associate  without  the  knowledge  of  the  other  asso* 
ciateSy  and  hold  them  on  his  own  account;  and  the  court  held 
that  it  was  lawful  for  him  to  do  so.     Mining  partnerships  or 
associations,  whilst  governed  by  many  rules  relating  to  ordinary 
partnerships,  have  some  rules  peculiar  to  themselves.     One  oi 
such  rules  is  that  a  member  may  convey  his  interest  or  shares 
to  another  person  without  dissolving  the  partnership,  and  thus 
bring  iuto  it  a  new  member  without  the  consent  of  his  associ- 
ates; and  may  purchase  interest  in  the  same,  or  any  other  mines, 
for  his  own  benefit,  without  being  required  to  account  to  the 
partnership  for  the  property.     (Kahn  v.  Smelting  Q>.  102  U.  8» 
641.)     The  partnership  between  Arms  and  Kimberly  was  not  a 
mining  partnership,  in  the  proper  sense  of  that  term.     It  was 
not  a  partnership  for  developing  and  working  mines,  bat  for 
the  purchase  and  sale  of  minerals  and  mining  lands,  and  in 
that  respect  was  subject  to  the  rules  governing  ordinary  trading 
or  commercial  partnerships.     It  can  no  more  be  called  a  mining 
partnership  than  a  partnership  for  the  purchase  of  the  products 
of  a  farm,  and  the  lands  upon  which  those  products  are  raised, 
can  be  called  a  partnership  to  farm  the  lands." 

We  have  quoted  extensively  from  the  foregoing  cases  by 
reason  of  the  eminence  of  the  jurists  who  delivered  the  opinions, 
and  the  clearness  with  which  the  law  has  been  expounded. 
Their  applicability  to  the  case  before  us  can  be  seen  without 
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difficulty.  They  eetablish  the  proposition  that^  in  the  absence 
of  a  special  contract,  there  is  no  relation  of  trust  or  coufidenoe 
between  tenants  in  common^  who  had  been  partners  in  the  de- 
velopment of  lode  mining  claims,  which  prevents  one  of  them 
from  demanding  and  receiving  a  higher  sum  for  his  interest  in 
the  property  than  is  paid  therefor  to  his  co-owners. 

The  court  finds  as  a  fact  that  the  parties  during  a  period  of 
more  than  eight  years  were  "engaged  jointly  in  working  and 
•developing  said  property  with  a  view  of  extracting  ores  and  of 
'Selling  said  property;'^  and  also  that  these  relations  "existed 
at  the  time  the  contract  of  lease  and  sale  mentioned  in  the  com- 
plaint was  entered  into/^  The  legal  conclusion  is  that  "at  the 
time  of  the  contract  for  the  sale  of  the  property  ....  by 
X«Ioyd  and  others  to  Couch,  a  partnership  existed  between  the 
parties  owning  the  property  with  reference  thereto,  .  «  .  .  and 
they  are  entitled  to  share  proportionately  in  the  proceeds 
thereof.'^  These  findings  of  fact  are  not  within  the  issues,  and 
cannot  support  a  judgment. 

The  court  in  Dub'o  v.  Kennedy ^  9  Mont.  101,  said:  "Had 
the  judge  found  and  so  decreed  otherwise,  the  findings  would 
have  been  disregarded  as  being  outside  of  the  issues.  {Marks 
V.  Sayioard,  50  Cal.  57;  Gregory  v.  Nelson,  41  Cal.  279.)'^ 
The  court  in  Marks  v.  Sayward,  50  Cal.  60,  said :  "  The  plaint- 
iff contends  that  these  facts  are  not  within  the  issues,  and  we  are 
of  the  opinion  that  this  position  must  be  sustained.  There  is 
nothing  in  the  proceedings  pointing  to  the  existence  of  a  part- 
nership." (See,  also,  Morenhovi  v.  Barron,  42  Cal.  605 ;  Devoe 
V.  Devoe,  51  Cal.  543;  Oreen  v.  Chandler,  54  Cal.  626.) 

The  complaint  allies :  "  The  plaintiffs,  the  defendant,  John 
£.  Lloyd,  and  their  other  said  co-owners  and  tenants  in  common 
in  the  premises  hereinbefore  described,  obtained  and  acquired 
title  thereto  a  number  of  years  ago,  to  wit,  on  or  about  the  first 
day  of  September,  A.  D.  1881,  with  the  intention  and  for  the 
purpose  of  prospecting,  developing,  working,  and  mining  the 
flame,  and  to  that  end  and  purpose  they  then  agreed  among 
themselves  and  with  each  other  to  associate  themselves  together, 
and  they  and  every  of  them  did  then  enter  into  and  form  an 
association,  company,  and  mining  copartnership,  whereby  they 
agreed  and  undertook  to  develop,  work,  and  mine  the  said 
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premises^  and  to  bear,  share,  and  divide  the  expenses,  issues^ 
profits,  and  losses  of  and  incident  to  sach  venture  and  under- 
taking among  themselves,  in  proportion  and  according  to  the 
interest,  part,  and  moietj  claimed  and  owned  by  each  of  them^ 
respectively,  therein ;  and  that,  in  pursuance  of  said  agreement, 
they,  about  the  date  last  above  named,  jointly  entered  upon^ 
and  for  a  long  time,  to  wit,  for  more  than  six  years,  prior  to 
the  execution  oi  the  contract  of  sale,  lease,  and  deed  hereinafter 
mentioned,  actually  engaged  in  developing  and  mining  upon  the 
said  premises,  by  sinking  shafts,  driving  and  running  tunnels, 
levels,  and  cross-cuts,  and  stoping  therein  and  thereon,  at  great 
outlay  and  expense  to  said  cotenants  and  mining  copartners, 
to  wit,  about  the  sum  of  twenty  thousand  dollars,  which  ex- 
penses so  incurred  were  borne  and  paid  proportionately  by  each 
and  every  oi  them,  as  aforesaid,  and  the  proceeds  ot  the  min- 
erals and  ores  extracted  therefrom  in  the  prosecution  of  said 
work  and  mining  were  divided  and  shared  by  each  of  them  in 
the  ratio  aforesaid."     There  is  no  allegation  in  any  of  the 
pleadings  that  this  development  work  was  done  for  the  purpose 
of  selling  the  property,  or  that  there  was  any  copartnership 
organized  for  this  object     The  averment  of  the  complaint  is 
that  the  mining  copartnership  agreed  and   undertook  '^the 
development  work  and  mining  of  said  premises,''  and  paid 
therefor  according  to  their  respective  interests.     The  contract 
with  Couch  devolved  upon  him  this  responsibility  at  his  own 
expense.     There  is  a  broad  distinction  between  the  partnership 
which  is  described  in  the  complaint  and  that  which  is  created 
by  the  court.     {Kirnbeniy  v.  AruMy  8up7*a.) 

The  court  also  finds  that  said  John  E.  Lloyd,  "  by  signing 
the  deed  and  contract,  selling  for  the  entire  consideration  at  on 
hundred  thousand  dollars  ($100,000),  and  concealing  the  fact 
that  he  had  an  agreement  for  the  payment  of  an  additional 
thirty  thousand  dollars  ($30,000),  induced  the  plaintifls  to  sign 
the  contract  and  deed  with  Thomas  Couch  for  the  sale  and  con- 
veyance of  the  property  described  in  the  complaint."  What 
are  the  allegations  of  the  complaint  concerning  this  part  of  the 
case?  That  John  E.  Lloyd  and  Couch,  ''and  each  of  said 
defendants,  falsely  and  fraudulently,  with  the  intent  to  deceive, 
oheat,  and  defraud  the  plaintiffs,  suppressed  the  truth    and 
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represented  to  the  plaintiffs  that  the  entire  consideration  and 
purchase  price  to  be  paid  for  the  sale  and  conveyance  of  said 
premises  was  only  the  sum  of  one  hundred  thousand  dollars^ 
when  they,  the  said  defendants,  very  well  knew  that  the  said 
representation  was  false  and  untrue,  and  that  in  truth  and  in 
fact  the  real  and  actual  consideration  to  be  paid  therefor  was  at 
least  the  sum  of  one  hundred  and  thirty  thousand  dollars. 
That  on  or  about  the  thirty-first  day  of  March,  1888,  the  plaint- 
ifis  having  been  deceived  and  misled  by  the  said  false  and 
fraudulent  concealments  and  representations,  which  they  then 
believed  to  be  true,  were  inveigled  and  induced  thereby  to 
join  the  defendant,  John  E.  Lloyd,  and  their  other  said  co- 
tenants  in  making  and  executing  a  written  lease  and  contract 
of  sale,  which  the  defendant  Lloyd  first  signed,  upon  certain 
terms  and  conditions  therein  specified,  to  the  said  defendant 
and  Couch/' 

It  will  be  remarked  that  there  is  a  conflict  between  these 
all^ations  and  the  findings,  and  the  court  does  not  justify  ita 
action  by  any  declarations  of  Couch,  John  E.  Lloyd,  or  any  of 
the  appellants.  According  to  the  complaint,  the  false  represen- 
tations were  made  by  Couch,  John  E.  Lloyd,  and  each  of  the 
defendants  before,  and  caused  the  respondents  to  join  in,  the 
execution  of  the  instruments.  The  court  reverses  this  order 
of  conduct,  and  deduces  from  the  act  of  John  E.  Lloyd  in 
signing  the  papers,  and  silence  of  John  E.  Lloyd  and  Couch, 
the  fraudulent  statements.  We  may  observe  that  the  jury 
found  for  the  appellants  upon  these  issues,  and  we  repeat  two 
of  the  special  findings :  ^^Did  the  defendant,  John  E.  Lloyd,  in 
any  manner  whatever  induce  the  plaintiffs  to  accept  at  the  rate 
of  one  hundred  thousand  dollars  for  their  interest  in  the  prop- 
erty described  in  the  complaint?  Answer.  No.  Did  the  de- 
fendant, John  E.  Lloyd,  at  any  time  or  at  all  make  any  false 
representations  to  the  plaintiffs  whereby  they  were  induced  to 
sign  the  contract  with  Thomas  Couch  for  the  sale  of  the  prop- 
erty described  in  the  complaint?  A.  No."  The  court  virtu- 
ally approved  this  part  of  the  verdict,  and  upon  another  ground 
has  inferred  its  facts. 

When,  therefore,  we  divest  the  findings  by  the  court  of  all 
the  matters  which  are  outside  of  the  issues,  the  relations  of  the 
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owners  of  said  property,  when  the  instraments  were  execated, 
were  those  of  tenants  in  common  and  no  more.  Prior  to  that 
time  they  had  been  mining  partners  within  definite  limits, 
which  did  not  embrace  the  business  of  selling  their  claims  or 
interests  therein.  Upon  this  hearing,  and  in  the  opinion  of  the 
oourt,  which  is  contained  in  the  transcript,  there  has  been  no 
serious  controversy  with  reference  to  any  fact,  and  counsel  differ 
respecting  the  application  of  the  l^al  principles.  The  court 
erred  in  its  conclusions  of  law  upon  the  findings  as  they  stand 
when  corrected  in  accordance  with  this  opinion.  We  have 
endeavored  to  ascertain  the  true  guides  for  the  settlement  of 
these  issues,  and  it  is  not  necessary  or  proper  to  remand  the 
case  for  a  new  trial. 

It  is  ordered  and  adjudged  that  the  judgment  be  reversed, 
and  that  the  cause  be  remanded,  with  directions  to  enter  judg- 
ment for  the  defendants. 

Reversed. 
Habwood,  J.,  and  De  Witt,  J.,  concur. 


LLOYD,    Respondent,    v.    SILVER    BOW    COUNTY, 

Appellant 

[Argued  Deoember  15, 1881.    Decided  Deoember  38, 1891.] 

OomnrunoNAL  Law — Qfffaen.—li  is  within  the  legisUtiTe  power  of  a  State,  imleti 
restrained  by  some  proYision  of  the  Oonetitntion  itMlf,  to  create,  modify,  or 
abolish  an  office,  or  to  increase  or  diminish  the  compensation  of  tiie  oiBoer. 
{People  T.  Van  G^askin,  5  Mont.  352;  TBrrUory  t.  Oaraon,  7  Mont  417,  cited.) 

Bamm— Same  ^Salary  and  oompeneaiion,  —Where  the  Oonstitntion  itoelf  does  not 
fix  the  compensation  of  a  public  officer  first  elected  thereonder,  an  act  of  the 
State  legislature  decreasing  the  emoluments  of  his  office  during  his  term,  by 
■mending  the  territorial  statute  in  which  they  are  prescribed,  is  not  in  contra- 
vention of  section  81,  article  r.  of  the  Constitution,  proTiding  in  aubetuioe  that 
the  compensation  of  a  public  officer  shall  not  be  diminished  after  his  eleetion; 
"provided,  that  this  shall  not  be  construed  to  forbid  the  legislative  assembly 
from  fixing  the  salaries  or  emoluments  of  those  officers  first  elected  under  this 
Oonstitntion,  where  such  salaries  or  emoluments  are  not  fixed  by  this  Consti- 
tution;"  and  it  cannot  be  said  that  the  compensation  of  suoh  an  officer  is  ilxsd 
by  the  Constitution,  within  the  meaning  of  such  proviso,  by  force  of  section  1, 
article  xx.  of  the  Constitution,  adopting  the  laws  of  the  Territory  at  the  laws 
of  the  State,  as  such  adoption  is  made  only  until  such  laws  may  be  altered  or 
repealed. 

Appecdfrom  SeooTid  Judicial  DUMd,  SUver  Bow  (J&unty. 
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Action  to  determine  the  oonstitutionality  of  a  certain  statute. 
The  cause  was  tried  before  McHatton^  J.,  upon  an  agreed 
case.    Plaintiff  had  judgment  below. 

Frank  E.  Oorbetty  for  Appellant. 

McOonnell  &  Qayberg,  and  Forbia  &  Forbis,  for  Eespondent. 

BlakeSi  C.  J. — This  b  an  appeal  from  the  judgment  of  the 
<30urt  beloWy  which  was  entered  in  the  following  agreed  case : 
^' Whereas^  there  is  a  question  of  difference  between  the  above- 
named  parties  which  might  be  made  the  subject  of  a  civil  action ; 
and  whereas,  the  said  parties  have  agreed  upon  the  facts  consti- 
tuting such  controversy,  and  desire  to  present  a  submission  of 
the  same  to  the  above-entitled  court.  Now,  therefore,  in  con- 
isideration  of  the  premises,  and  in  order  to  have  the  said  contro- 
versy settled  by  a  competent  court,  the  parties  hereby  submit 
8uch  controversy  to  the  above-entitled  court,  and  hereby  agree 
upon  the  following  state  of  facts,  to  wit:  — 

"  FtrgL  That  John  E.  Uoyd  is  the  sheriff  of  Silver  Bow 
County,  Montana,  and  was  elected  sheriff  of  the  said  county 
upon  the  admission  of  Montana  into  the  Union  as  a  State,  and 
is  the  first  sheriff  of  Silver  Bow  County  elected  under  the  Con- 
zstitution,  and  is  still  holding  the  said  office  under  and  by 
virtue  of  such  election,  and  his  term  of  office  has  not  yet 
expired. 

^*  Second.  That  on  the  twenty-sixth  day  of  February,  1891, 
and  during  tiie  said  term  of  office  of  the  said  John  E.  Lloyd^ 
the  legislature  of  the  State  of  Montana  enacted  a  statute 
entitled  ^An  act  fixing  the  compensation  for  the  board  of 
prisoners  confined  in  county  jails,'  which  act  reduced  the  com- 
pensation of  the  sheriff  of  the  several  counties  of  Montana, 
for  the  board  of  prisoners  confined  in  jails  under  their  charge, 
from  not  more  than  one  dollar  per  day  to  not  to  exceed  sixty 
cerds  per  day^  thereby  reducing  the  compensation  of  the  said 
sheriff. 

"  Third.  That  on  the  sixth  day  of  March,  1891,  and  during 
the  term  of  office  of  the  said  John  E.  Lloyd,  the  legislature  of 
the  State  of  Montana  p&ssed  an  act  entitled  ^  An  act  to  amend 
section  944  of  the  fifth  division  of  the  Compiled  Statutes  of 
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Montana/  and  which  act  redaoed  the  compensation  or  mileage 
of  the  sherifis  and  other  officers  in  the  several  counties  of  the 
State  of  Montana  from  the  sum  of  fifteen  cents  per  mile  to  the 
sum  of  ten  cents  per  mile. 

**  Fourth.  That  the  board  of  commissioners  of  the  county 
of  Silver  Bow  have,  since  the  passage  of  the  said  acts,  in  all 
claims  of  the  said  John  E.  Llojd  against  the  county  of  Silver 
Bow  for  board  of  prisoners  and  for  mileage,  made  allowances 
therefor  under  the  provisions  of  the  said  several  acts. 

^*  Fifth,  That  the  said  John  E.  Lloyd  has  presented  his 
claims  and  made  his  demands  under  the  laws  which  were  in 
force,  regulating  the  board  of  prisoners  and  the  mileage  of 
officers,  at  the  time  that  he  was  elected  sheriff  of  Silver  Bow 
County,  which  the  board  of  commissioners  of  Silver  Bow  County 
have  refused  to  allow,  but  have  allowed  him  compensation  as 
provided  in  the  said  acts  hereinbefore  recited. 

''Now,  the  questions  in  controversy,  and  of  difference  between 
the  parties  to  this  suit,  are  as  follows:  The  said  John  E.  Lloyd 
claims  that  the  several  acts  ot  the  legislature  hereinbefore  recited 
are  uncoustitutional,  and  that  the  legislature  had  no  authority 
to  pass  the  same,  thereby  reducing  his  compensation  during  his 
term  of  office,  and  that  the  said  several  acts  are  in  contravention 
of  article  5,  section  31,  Constitution  of  the  State  of  Montana, 
and  of  the  Constitutional  Schedule.  On  the  other  hand,  the 
board  of  county  commissioners  of  the  county  of  Silver  Bow 
claim  that  the  legislature  was  authorized  to  pass  said  acts,  and 
that  the  said  John  E.  Lloyd  is  entitled  to  only  such  compensa- 
tion, for  board  of  prisoners  and  mileage,  as  by  the  said  acts  is 
provided.  If  the  said  acts  are  unconstitutional  as  to  the  said 
John  E.  Lloyd,  and  as  he  contends  they  are,  then  it  is  agreed 
that  he  shall  receive  such  compensation  for  the  board  of  pris- 
oners and  for  mileage  as  was  allowed  by  law  at  the  time  of  his 
election.  If,  however,  the  said  acts  are  constitutional,  as  is  con- 
tended by  the  said  board  of  commissioners  of  the  county  of 
Silver  Bow,  then  the  said  John  E.  Lloyd  shall  receive  such 
compensation  as  the  said  acts  provide  for  such  services.  The 
amount  in  difference  between  the  said  parties  is  in  excess  of  one 
hundred  dollars,  but  the  exact  amount  is  not  known  at  this 
time,  but  is  a  matter  easily  ascertained,  upon  an  accounting 
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between  the  parties,  and  the  parties  hereto  only  ask  the  court 
for  an  opinion  or  decision  of  the  said  matters  in  controversy^ 
and  upon  a  rendition  thereof  agree  to  settle  their  differences 
between  themselves." 

The  court,  in  the  judgment,  among  other  things,  said  '^that 
the  several  laws  recited  in  the  said  agreed  case,  whereby  the 
oompensation  of  the  plaintiff,  as  sheriff  of  the  county  of  Silver 
Bow,  had  been  reduced  below  the  fees  or  compensation  whicli 
were  allowed  at  the  time  of  the  election  of  the  said  plaintifi  as 
sheriff  of  the  said  county  of  Silver  Bow,  State  of  Montana,  were 
not  applicable  to  the  said  sheriff  as  aforesaid,  and  that,  so  far  as 
the  laws  there  recited  attempted  to  reduce  the  salaries,  fees,  or 
emoluments  of  the  plaintiff,  as  sheriff,  the  same  were  in  vio- 
lation of  the  Constitution  of  the  State  of  Montana,  and  that  the 
said  laws,  as  to  the  said  sheriff  during  his  present  term  of  office, 
are  inoperative.^' 

This  case  involves  the  interpretation  of  the  following  section 
of  the  Constitution :  "  Except  as  otherwise  provided  in  this  Con- 
stitution, no  law  shall  extend  the  term  of  any  public  officer,  or 
increase  or  diminish  his  salary  or  emoluments,  after  his  election 
or  appointment;  provided^  thsit  this  shall  not  be  construed  to 
forbid  the  legislative  assembly  from  fixing  the  salaries  or 
emoluments  of  those  officers  first  elected  or  appointed  under 
this  Constitution,  where  such  salaries  or  emoluments  are  not 
fixed  by  this  Constitution."  (Art.  v.  §  31.)  The  general 
effect  of  this  language  can  be  comprehended  when  the  doctrines 
of  the  courts  respecting  legislative  power  are  set  forth.  The 
consideration  of  BvUer  v.  Fenfisylvania^  10  How.  402,  and 
Newton  v.  Commissioners,  100  U.  S.  548,  and  the  cases  therein 
cited,  throws  light  upon  this  proposition.  In  Butler  v.  Penn- 
sylvania, supra,  Mr.  Justice  Daniel,  for  the  court,  said:  "The 
Constitution  of  Pennsylvania  contains  no  limit  upon  the  dis- 
cretion of  the  legislature,  either  in  the  augmentation  or  dimi- 
nution of  salaries,  with  the  exceptions  of  those  of  the  governor, 
the  judges  of  the  Supreme  Court,  and  the  presidents  of  the 
several  courts  of  common  pleas.  The  salaries  of  these  officers 
cannot,  under  that  Constitution,  be  diminished  during  their 
continuance  in  office.  Those  of  all  other  officers  in  the  State 
ar^  dependent  upon  legislative  dis(;retion.     We  have  already 
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shown  that  the  appoiutment  to  and  the  tenure  of  an  o£Soe 
oreated  for  the  publio  use,  and  the  r^ulation  of  the  salary 
affixed  to  such  an  office,  do  not  &11  within  the  meaning  of  the 
section  of  the  Constitution  relied  on  by  the  plaintiffs  in  error;  do 
not  come  within  the  import  of  the  term  'contracts/  or,  in  other 
words,  the  vested  private  personal  rights  thereby  intended  to  be 
protected/'  The  court,  by  Mr.  Justice  Swayne,  in  NewfUm  v. 
Oommi8»ion€TBf  supra,  said :  '^  The  legislative  power  of  a  State, 
i^zcept  so  far  as  restrained  by  its  own  Constitution,  is  at  all  times 
absolute  with  respect  to  all  offices  within  its  reach.  It  may  at 
pleasure  create  or  abolish  them,  or  modify  their  duties.  It 
may  also  shorten  or  lengthen  the  term  of  service.  And  it  may 
increase  or  diminish  the  salary  or  change  the  mode  of  compen- 
sation." These  principles  have  been  applied  by  the  Supreme 
Court  of  the  Territory  of  Montana  in  People  v.  Van  Oaddn,  5 
Mont.  352;  Territory  v.  Oarson^  7  Mont  417.  Mr.  Justice 
Galbraith,  for  the  court,  in  TerrUory  v.  Carwm^  mipra^  said: 
*^  It  is  the  general  rule  of  law  that  it  is  competent  for  the  legis- 
lature to  increase  or  decrease  the  duties  incumbent  upon  public 
officers,  and  to  increase  and  diminish  their  compensation,  in  so 
far  as  it  is  not  prohibited  by  the  fundamental  law." 

In  order  that  the  authority  of  the  l^islature  might  be  cur- 
tailed in  this  regard,  provisions  similar  to  those  under  review 
have  been  adopted  in  the  fundamental  charters  of  many  States. 
The  intention  of  the  framers  of  our  Constitution  is  exhibited 
clearly  in  a  number  of  the  clauses,  which  should  be  noticed: 
^'No  member  of  either  house  shall,  during  the  term  for  which 
be  shall  have  been  elected,  receive  any  increase  of  salary  or 
mileage  under  any  law  passed  during  such  term."  (Art  v.  §  8.) 
''  The  l^islative  assembly  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases,  that  is  to  say,  .  .  .  . 
creating,  increasing,  or  decreasing  fees,  percentages,  or  allow- 
ances of  public  officers."  (Art.  v.  §  26.)  "No  bill  shall  be 
passed  giving  any  extra  compensation  to  any  public  officer,  serv- 
ant or  employee,  agent  or  contractor,  after  services  shall  have 
been  rendered  or  contract  made,  nor  providing  for  the  payment 
of  any  claim  made  against  the  State,  without  previous  authority 
of  law,  except  as  may  be  otherwise  provided  herein."  (Art  v. 
§  29.)    "The  compensation  enumerated"  of  the  ^vernor,  see- 
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retary  of  State,  attorney-general,  State  treasurer,  State  auditor, 
and  superintendent  of  public  instruction,  *'  shall  be  in  full  for 
all  services  by  said  officers,  respectively,  rendered  in  any  of- 
ficial capacity  or  employment  whatever  during  their  respective 
terms  of  office,  and  the  salary  of  no  official  shall  be  increased 
daring  his  term  of  office."  (Art  vii.  §  4.)  "The  justices  of 
the  Supreme  Court  and  the  judges  of  the  District  Courts  shall 
each  be  paid  quarterly  by  the  State  a  salary  which  shall  not  be 
increased  or  diminished  during  the  terms  for  which  they  shall 
have  been  respectively  elected."  (Art.  viii.  §  29.)  "No  justice 
of  the  Supreme  Court  nor  judge  of  the  District  Court  shall 
accept  or  receive  any  compensation,  fee,  allowance,  mileage, 
perquisite,  or  emolument,  for  or  on  account  of  his  office,  in  any 
form  whatever  except  the  salary  provided  by  law."  (Art.  viii. 
§  30.)  Kvery  one  of  these  sections  embodies  an  express  restric- 
tion upon  the  powers  of  the  legislative  assembly. 

Counsel  agree  concerning  the  construction  of  the  general 
language  in  the  section  before  us,  but  differ  as  to  the  effect  of  the 
proviso.  The  contention  of  the  respoudent  practically  ignores 
this  clause,  or  renders  it  meaningless.  Chief  Justice  Sanderson, 
in  French  v.  Teschemaker^  24  Cal.  539,  lays  down  this  canon 
of  interpretation:  ''Constitutions,  like  statutes  and  private 
instruments,  must  be  so  construed,  if  possible,  as  to  give 
some  force  and  effect  to  each  of  their  provisions.  The  legal 
intendment  is  that  each  and  every  clause  has  been  inserted  for 
some  useful  purpose,  and,  when  rightly  understood,  may  have 
some  practical  operation."  '^  The  office  of  a  proviso,  generally," 
says  Mr.  Justice  Story,  in  MiniB  v.  Umted  Statea,  15  Peters, 
445,  'Ms  either  to  except  something  from  the  enacting  clause,  or 
to  qualify  or  restrain  its  generality,  or  to  exclude  some  possible 
ground  of  misinterpretation  of  it,  as  extending  to  cases  not 
intended  by  the  legislature  to  be  brought  within  its  purview." 

The  office  of  sheriff*  and  its  term  of  two  years  has  been  estab- 
lished by  the  Constitution.  (Art.  xvi.  §  6.)  The  Constitution 
also  provides  for  the  election  of  this  officer  in  each  county,  on 
the  first  Tuesday  in  October,  1889,  and  that  the  term  "  shall  begin 
upon  the  admission  of  the  State  and  end  upon  the  first  Monday 
of  January,  A.  D.  1893."  (Ordinance  2,  p.  9.)  It  is  admitted 
that  the  respondent  was  an  officer,  who  was  first  elected  under 
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our  ConstitutioDy  and  we  hold  that  this  proviso  conferred  upon 
the  legislative  assembly  the  power  to  fix  his  salary  and  emolu- 
ments if  the  same  had  not  been  ''fixed  by  this  Constitution." 
It  is  evident  that  the  expression  does  not  relate  to  the  governor, 
secretary  of  State,  judges  of  the  District  or  Supreme  Courts,  or 
any  other  officers  whose  salaries  are  specified  in  the  instrument 
The  salary  and  emoluments  of  the  sheriff  are  not  ''fixed"  in 
any  article  of  the  Constitution.  It  is  maintained  that  this 
result  has  been  produced  by  the  following  section:  "All  laws 
enacted  by  the  legislative  assembly  of  the  Territory  of  Mon- 
tana, and  in  force  at  the  time  the  State  shall  be  admitted  into 
the  Union,  and  not  inconsistent  with  this  Constitution  or  the 
Constitution  or  laws  of  the  United  States  of  America,  shall  be 
and  remain  in  full  force  as  the  laws  of  the  State  until  altered 
or  repealed,  or  until  they  expire  by  their  own  limitation/' 
(Art  XX.  §  1.) 

We  have  oflen  commented  on  this  vital  sentence,  and  it  is  so 
plain  that  there  is  no  room  for  construction.  When  the  re- 
spondent entered  .upon  his  official  duties,  his  fees  and  emolu- 
ments were  prescribed  by  the  statutes  which  had  been  enacted 
by  the  legislative  assembly  of  the  Territory  prior  to  its  ad- 
mission into  the  Uuion,  and  were  then  in  force.  These  laws, 
which  are  mentioned  in  the  agreed  statement  of  facts,  can 
be  amended  or  repealed,  unless  such  action  is  prohibited  by  the 
Constitution.  The  proviso  under  consideration  is  not  an  inhi- 
bition, but  a  reservation  of  the  right  of  the  legislative  assembly 
to  alter  the  statutes  and  fix  the  salary  or  emoluments  of  the 
sheriff,  or  any  other  officers  of  the  same  class,  who  were  elected 
when  the  Constitutiou  was  adopted. 

If  this  is  not  a  sound  interpretation  of  the  proviso,  to  whom 
is  it  applicable?  It  is  insisted  by  the  respondent  that  the  lieu- 
tenant-governor. State  examiner,  clerk  of  the  Supreme  Court, 
clerk  of  the  District  Court,  county  attorney,  and  commissioner 
of  labor  are  affected  by  its  terms.  No  certain  amounts  for  their 
compensation  are  named  in  the  Constitution,  and  it  was  need- 
less to  make  this  grant  of  power  to  the  legislative  assembly  in 
this  proviso  when  ample  authority  had  been  already  clearly 
expressed  in  other  sections.  "The  lieutenant-governor  shall 
receive  the  same  per  diem  as  may  be  prescribed  by  law  for  the 
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speaker  of  the  l^islative  assembly/'  (Art.  vii.  §  4.)  "His 
compensation  [the  State  examiner]  shall  be  fixed  by  law.'' 
(Art.  vii.  §  8.)  "His  compensation  [clerk  of  the  Supreme 
Court]  shall  be  fixed  by  law."  (Art.  viii.  §  9.)  "His  com- 
pensation [clerk  of  the  District  Court]  shall  be  as  provided  by 
law."  (Art.  viii.  §  18.)  The  county  attorney  "shall  have  a 
salary  to  be  fixed  by  law."  (Art.  viii.  §  19.)  "His  compensa- 
tion [commissioner  of  labor]  shall  be  as  provided  by  law." 
(Art.  xviii.  §  1.)  There  was,  then,  no  necessity  for  the  incor- 
poration of  these  provisions  in  the  section  supra,  if  their  appli- 
cation is  to  be  restricted  to  the  officers  for  whom  provision  is 
made  in  the  Constitution. 

The  respondent  relies  upon  the  case  of  Oross  v.  Kenfiddj  67 
Cal.  626.  It  appears  that  Gross  was  elected  clerk  of  the 
Supreme  Court  under  the  clause  providing :  "  The  first  officers 
chosen  after  the  adoption  of  the  Constitution  shall  be  elected 
at  the  time  and  in  the  manner  now  provided  by  law."  The 
court  said :  "  Before  and  at  the  time  of  the  adoption  of  the  Con- 
stitution there  was  a  law  in  force  which  provided  for  the  elec- 
tion of  a  clerk  of  the  Supreme  Court,  prescribed  his  duties,  and 
fixed  his  compensation;  and  that  law,  not  being  inconsistent 
with  the  Constitution,  should  be  treated,  we  think,  as  it  would 
be  if  the  present  Constitution  had  been  in  force  at  the  date  of 
its  passage.  (§  1,  art.  xxiL)  The  same  reason  exists  against 
increasing  or  diminishing  the  compensation  of  the  present 
incumbent  during  his  term  of  office  as  will  exist  against  in- 
creasing or  diminishing  the  compensation  of  his  successor  dur- 
ing his  term  of  office;  and  it  seems  to  us  that  the  constitutional 
prohibition  applies  as  well  to  the  one  elected  at  the  first  as  it 
will  to  those  elected  at  subsequent  elections,  under  the  present 
Constitution." 

These  clauses  of  the  Constitution  of  California  relate  to  the 
subject:  "The  legislature  shall  provide  for  the  election  of  a 
clerk  of  the  Supreme  Court,  and  shall  fix  by  law  his  duties  and 
compensation,  which  compensation  shall  not  be  increased  or 
diminished  during  the  term  for  which  he  shall  have  been 
elected."  (Art.  vi.  §  14.)  "That  all  laws  in  force  at  the 
adoption  of  this  Constitution  not  inconsistent  therewith  shall 
remain  in  full  force  and  effect  until  altered  or  repealed  by  the 
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legislature.'^  (Art.  xxii.  §  1.)  This  instrament  does  not  have 
anj  proviso  similar  to  that  under  examination,  and,  while  the 
holding  of  the  court  is  undoubtedly  correct,  we  are  not  en- 
lightened upon  the  question  before  us. 

We  are  of  the  opinion  that  the  intent  of  the  framers  of  the 
Constitution  is  that  the  salary  or  emoluments  of  an  officer  like 
that  of  the  sheriff,  who  was  elected  in  October,  1889,  shall  be 
subject  to  the  control  of  the  legislative  assembly,  and  that  the- 
power  to  ''fix''  carried  with  it  the  implied  right  to  increase  or 
diminish  the  same  by  amending  the  statutes  which  may  be  in 
force.  This  construction  gives  full  life  to  the  proviso.  It 
appears  from  the  statement  of  &cts  that  the  legislation  which 
is  referred  to  consisted  of  amendments  to  the  laws,  which  are 
recognized  in  the  section  of  the  Constitution,  mpra,  and  were 
thereby  authorized  to  be  made. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 

reversed,  aud  that  the  cause  be  remanded,  with  directions  to  the 

court  below  to  enter  a  judgment  upon  the  agreed  statement  of 

facts  in  favor  of  defendant. 

Bever^ed. 
Harwood,  J.,  and  De  Witt,  J.,  concur. 


SAWYER,  Respondent,  v.  ROBERTSON,  Appellant. 

[Argued  October  U,  1891.    Decided  Janaary  4, 1892.] 

BuMXONB— Conversion. — A  Bammons  in  an  action  for  oonyenion  which  i«tds» 
'*The  said  action  is  brought  to  recover  the  anm  of  one  hundred  and  fifty 
doUars,  the  Yalae  of  thirty  tons  of  ice  belonging  to  said  plaintiff,  and  taken 
possession  of  and  disposed  of  by  said  defendant,"  at  a  oertain  time  and  place, 
snfficiently  states  the  canse  and  general  natnre  of  the  action  under  section  d8  of 
the  Code  of  Civil  Procedure. 

Bans — Same—DefavU  juiiffmenL—Jn  an  action  for  conversion  a  notice  in  the 
summons  that  unless  the  defendant  appears  and  answers  the  plaintiff  wiU  take 
Judgment  for  a  certain  sum  is  bad,  and  will  not  support  a  default  Judgment, 
as  nnder  section  68  of  the  Oode  of  Civil  Procedure,  the  notice  in  such  case 
should  state  that  unless  the  defendant  i^pears  and  answers  tiie  pi*i«tiflr  will 
apply  to  the  court  for  the  relief  demanded  in  the  complaint. 

I>i;KAi>ina~  Conversiim, — A  complaint  in  an  action  for  conversion  which  avers  that 
"on  the  eighth  day  of  May  the  plaintiff  was,  and  is  now,"  the  owner  of  the  pttyp- 
erty  described,  and  that  the  defendant  converted  the  property  *<  on  or  about  the 
12th  of  May,"  is  fatally  defective  in  not  alleging  with  certainty  ownership  at 
the  time  of  the  conversion,  and  wiU  not  support  a  Judgment  by  default. 
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Appeal  frcm  Ninth  Judicial  District^  OaUaUn  Covmiy. 

Action  for  oonversion.  Judgment  by  default  was  taken 
against  the  defendant  below. 

Lwse  &  Lace,  for  Appellant. 

Tbe  action  brought  by  the  plaintiff  is  an  action  sounding  in  tort 
for  damage  and  not  on  a  contract,  expressed  or  implied.  The 
cUiaa  summons  states  the  cause  and  general  nature  of  the  action 
as  follows :  ^'  The  said  action  is  brought  to  recover  the  sum  of 
one  hundred  and  fifty  dollars,  the  value  of  thirty  tons  of  ice 
belonging  to  said  plaintiff,  and  taken  and  disposed  of  by  the 
defendant  on  or  about  the  twelfth  day  of  May,  A.  D.  1890,  at 
the  eity  of  Bozeman,  State  of  Montana;  also  for  all  costs  of 
suit;^^  attempting  to  state  an  action  in  assumpsit,  if  anything, 
and  not  stating  the  cause  or  general  nature  of  the  action  as 
brought.  The  all^ations  of  the  complaint  state  one  sort  of  an 
action,  and  the  summons  attempts  to  state  an  entirely  different 
cause  of  action.  The  complaint  is  a  technical  complaint  for 
trover,  and  nothing  else.  (Stephen  on  Pleading,  40,  41.)  The 
decisions  are  numerous  in  this  country  that  assumpsit  cannot  be 
maintained,  in  a  case  like  this,  unless  the  property  of  which  the 
plaintiff  has  been  deprived  has  been  converted  into  money,  and 
this  is  nowhere  alleged.  (Cooley  on  Torts,  94 ;  Jones  v.  Hoar^ 
5  Pick.  285 ;  Berkshire  Glass  Go.  v.  WoolooU,  2  Allen,  227 ;  79 
Am.  Dec.  781 ;  EllioU  v.  Jackson^  3  Wis,  649 ;  Noyes  v.  Loring^ 
55  Me.  408.)  By  no  construction  of  the  complaint  is  it  brought 
within  the  above  rule.  A  party  is  limited  by  the  action  he 
brings.  If  he  waives  the  tort  and  sues  in  assumpsit,  he  can 
recover  only  the  amount  which  the  defendant  has  actually  re- 
ceived for  the  sale  of  the  property,  although  this  may  be  less 
than  its  value.  (3  Parsons  on  Contracts,  p.  195,  n.  o;  Addi- 
3on  on  Torts,  p.  33;  Cooley  on  Torts,  p.  94.)  Upon  the  second 
ground  it  is  manifest  that  the  notice  is  not  that  required  by  the 
fifth  division,  section  68,  page  74  of  the  Compiled  Statutes. 
The  provisions  of  said  section  are  mandatory  as  to  what  the 
summons  shall  contain.  {Lyman  v.  Milton^  44  Cal.  630 ;  Ward 
V.  Ward,  59  Cal.  141 ;  Gundry  v.  WhUUesey,  19  Wis.  212.)  It 
is  essential  to  a  valid  summons  that  the  proper  notice  required 
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by  law  be  inserted.  {Sweeney  v.  SchtUteSy  19  Nev.  63;  Aichi$on 
eta.  R,  R.  Co.  y.  NtcholUf  8  Colo.  188.)  A  defective  summons 
will  not  sustain  a  judgment  by  default  (Dr/as  v.  Keaton,  3 
Mont.  495,  499;  Porter  v.  Hermann,  8  Cal.  619;  SUUe  v. 
WoodUef,  2  Cal.  241 ;   Ward  v.  Ward,  59  Cal.  141.) 

/•  Z.  Slaais,  for  Respondent. 

The  summons  is  sufficient  to  apprise  the  defendant  ot  the 
nature  and  cause  of  action.  {Oage  v.  MaryaU,  9  Mont.  265.) 
The  notice  calls  for  judgment  of  a  liquidated  amount,  viz.,  one 
hundred  and  fifty  dollars,  arrived  at  by  an  estimate  of  thirty 
tons  of  ice  at  five  dollars  per  ton,  showing  an  implied  contract 
by  the  notice  itself.  Hence  the  notice  is  not  repugnant  to 
matter  setting  forth  the  cause  or  general  nature  of  the  action, 
and  does  not  come  within  the  rule  in  cases  cited  by  appellant 
{State  V.  WooMipf,  2  Cal.  241;  King  v.  Blood,  41  Cal.  317.) 
Complaint  is  sufficient  in  an  action  of  assumpsit  Plaintiff 
claims  the  value  of  thirty  tons  of  ice  that  was  in  possession  of 
defendant,  who  refused  to  restore  it  to  plaintiff,  hence  an  im- 
plied contract  The  words  "convert,"  "dispose  of,"  and  "to 
the  damage  of  the  plaintiff,"  does  not  necessarily  show  a  tort 
They  are  treated  as  matter  in  inducement  Plaintiff,  however, 
may  waive  the  tort,  and  sue  in  assumpsit  {FraU  v.  Clark,  12 
Cal.  89;  Roberts  v.  Evans,  43  Cal.  382;  De  la  Ouerra  v. 
Newhall,  55  Cal.  23.)  The  case  of  FraU  v.  Clark,  12  Cal.  89, 
and  cases  cited  therein,  lay  down  the  rule  that  plaintiff  is  not 
confined  to  the  price  received  by  the  defendant,  or  that  the 
defendant  must  have  converted  the  property  into  money. 

Harwood,  J. — This  is  an  action  for  damages  for  the  alleged 
wrongful  taking  and  conversion  of  personal  property. 

The  points  insisted  upon  by  appellant  in  this  appeal  are  that 
the  summons  issued  and  served  upon  him  in  this  action  is  de- 
fective on  the  grounds  set  forth  in  the  motion  to  quash,  herein- 
after referred  to,  and  that  the  complaint  does  not  state  fiicts 
sufficient  to  constitute  a  cause  of  action. 

The  action  was  brought  in  the  District  Court  within  and  for 
Qallatin  County,  and  the  plaintiff  alleged,  as  the  &cta  oonsti- 
tnting  his  cause  of  action,  (1)  that  "  on  the  eighth  day  of  May, 
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1890,  plaintiff  was,  and  is  now/'  the  owner  and  in  the  posses- 
sion of  certain  personal  property,  to  wit,  about  thirty  tons  of 
ioe,  which  was  then  stored  in  a  building  in  the  city  of  Bozeman, 
State  of  Montana ;  (2)  that  said  property  was  then  of  the  value 
of  one  hundred  and  fifty  dollars;  (3)  ^Hhat  on  or  about  the 
twelfth  day  of  May,  1890,  at  Bozemao,  Mont.,  the  said  defend- 
ant took  said  property  from  said  plaintiff,  and  converted  and 
disposed  of  the  same  to  his  own  use,  to  the  damage  of  plaintiff 
in  the  sum  of  one  hundred  and  fifty  dollars.^'  The  complaint 
further  alleges  that  plaintiff  demanded  possession  of  said  prop- 
erty from  defendant,  but  he  failed  and  refused  to  deliver  the 
same,  or  any  part  thereof,  to  plaintiff;  and  the  complaint  closes 
with  a  demand  for  judgment  agaiust  defendant  for  the  sum  of 
one  hundred  and  fifty  dollars  and  costs  of  suit.  It  appears 
from  the  record  that  an  alias  summons  was  issued  and  served 
4ipon  defendant,  who,  by  his  counsel,  appeared  specially  for  the 
purpose,  and  moved  the  court  ''to  vacate  and  set  aside  that 
which  purports  to  be  an  cUiaa  summons  in  said  action,''  on  the 
grounds :  ''  Fird,  that  said  summons  does  not  contain  the  cause 
or  general  nature  of  the  action ;  aeoondj  that  said  summons  does 
not  contain  the  notice  required  by  law." 

The  portions  of  the  summons  which  appellant  criticises  as 
insufficient,  and  not  in  conformity  with  law,  read  as  follows : 
''  The  said  action  is  brought  to  recover  the  sum  of  one  hundred 
and  fifty  dollars,  the  value  of  thirty  tons  of  ice  belonging  to 
said  plaintiff,  and  taken  possession  of  and  disposed  of  by  said 
defendant  on  or  about  the  twelfth  day  of  May,  1890,  at  the  city 
of  Bozeman,  State  of  Montana;  also  for  all  costs  of  suit.  And 
you  are  hereby  notified  that,  if  you  fail  to  appear  and  answer 
«aid  complaint  as  above  required,  the  said  plaintiff  will  take 
judgment  against  you  for  the  sum  of  one  hundred  and  fifty 
dollars  and  costs  of  suit." 

It  does  not  appear  from  the  record  what  action,  if  any,  Mras 
taken  on  said  motion  to  quash  the  summons.  That  portion  of 
the  proceedings  was  probably  not  brought  here,  because  it  is  no 
part  of  the  judgment  roll,  where  judgment  is  entered  on  default 
of  defendant.  (§  306,  Code  Civ.  Proc.)  Judgment  was  taken 
for  the  sum  of  one  hundred  and  fifty  dollars  and  costs,  upon 
the  default  of  defendant.    This  appeal,  being  from  the  judg^ 
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ment,  brings  up  for  examiaation  the  judgment  roll,  which  in 
this  case  should,  contain ''the  summons,  with  the  affidavit  or 
proof  of  service,  and  the  complaint,  with  a  memorandum  in* 
dorsed  upon  the  complaint  that  the  default  of  the  defendant  in 
not  answering  was  entered,  and  a  copy  of  the  judgment" 
(Subd.  1,  §  306,  Code  Civ.  Proc.)  The  judgment  roll,  there- 
fore,  should  be  reviewed  on  the  points  of  error  assigned. 

1.  We  think  the  summons  is  sufficient  in  its  statement  of 
the  "  cause  and  general  nature  of  the  action,"  as  contemplated 
in  section  68  of  the  Code  of  Civil  Procedure.  But  as  to  the 
notice  contained  in  the  summons,  it  will  be  seen,  when  looked 
at  in  connection  with  the  cause  of  action  stated  in  the  complaint, 
that  such  notice  is  not  in  conformity  with  the  requirements  of 
said  section.  The  statute  (§  68,  Code  Civ.  Proa)  provides: 
"Fourth,  in  actions  arising  on  contract  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defendant  so 
appears  and  answers,  the  plaintiff  will  take  judgment  for  the 
sum  demanded  in  the  complaint,  stating  it  lyih,  in  other 
actions,  a  notice  that  unless  defendant  so  appears  and  answers, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  i& 
the  complaint." 

Now,  it  is  clear  that  this  is  not  "  an  action  arising  on  con- 
tract for  the  recovery  of  money  or  damages."  It  is  clearly  an 
action  for  the  wrongful  or  tortious  taking  and  conversion  of  the 
personal  property  alleged  to  belong  to  another.  The  cause  of 
action  arose,  according  to  the  complaint,  not  by  virtue  of  any 
covenant  or  agreement,  or  contractual  relations  existing  between 
the  parties,  but  by  the  commission  of  a  tort.  (2  Sedgwick  on 
Damages,  492 ;  Cooley  on  Torts,  2.)  The  remedy  for  such  an 
injury  lies  in  the  application  of  principles  of  law,  which  have 
been  aptly  termed,  by  an  eminent  and  discriminating  jurist, 
"non-contract  law."  (Bishop's  Non-Contract  Law,  396.)  It 
is  true,  as  argued  by  respondent's  counsel,  that  where  the  goods 
of  one  are  wrongfully  taken  and  converted  by  another,  the 
party  aggrieved  may  waive  the  tort,  treat  the  taking  as  right- 
ful, and  sue  as  on  contract  for  the  value  of  the  goods.  (Cooley 
on  Torts,  2 ;  Bishop's  Non-Contract  Law,  §§  72-78.)  But  in 
the  case  at  bar  no  such  action  is  brought  This  action  is  for 
damages  for  the  wrongful  taking  and  conversion  of  the  prop- 
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«rty  described.  (2  Estee's  Pleading  and  Practice,  §§  2098- 
2120.)  It  follows  that,  as  the  action  is  not  one  arising  on 
contract  for  the  recovery  of  money  or  damages,  the  notice  in 
the  sammons  should  have  substantially  followed  the  provision 
Bet  forth  in  subdivision  5,  section  68  of  the  Code  of  Civil  Pro- 
cedure. This  statute  has  been  held  to  be  mandatory,  and  that 
it  should  be  substantially  complied  with.  {Dyas  v.  Keaton,  3 
Mont.  495;  Sweeney  v.  Schrdtea,  19  Nev.  53;  Odell  v.  Campbell, 
9  Or.  298;  Lyman  v.  Milton,  44  Cal.  630;  Ward  v.  Ward,  59 
Cal.  139.) 

The  distinction  between  actions  arising  on  contract  for  the 
recovery  of  money  or  damages  only  and  other  actions  is  so 
plain  it  does  not  require  professional  knowledge  to  perceive  it. 
And  the  distinction  made  in  the  notice  required  by  statute 
appears  to  be  an  important  one  in  the  mind  of  the  framers  of 
the  Code,  because  by  section  245  it  is  provided  that,  where  no 
answer  is  filed  within  the  time  required,  '^  in  an  action  arising 
apon  a  contract  for  the  recovery  of  money  or  damages  only, 
,  •  .  .  the  clerk,  upon  the  application  of  the  plaintiff,  shall 
'Cnter  the  default  of  defendant,  and  immediately  thereafter  enter 
judgment  for  the  amount  specified  in  the  summons,  including 

costs In  other  actions,  if  no  answer  has  been  filed  with 

the  clerk  within  the  time  specified  in  the  summons,  or  such 
further  time  as  may  have  been  granted,  the  clerk  shall  enter  the 
default  of  the  defendant;"  and  thereafter  the  plaintiff  may 
apply  to  the  court  for  the  relief  demanded  in  the  complaint. 
It  is  to  be  observed  that  by  this  statute  in  the  one  class  of 
actions  the  clerk  may  enter  the  default  and  judgment,  while  in 
the  other  the  clerk  enters  the  default,  but  the  plaintiff  must 
apply  to  the  court  for  the  relief  demanded  in  the  complaint. 
The  notice  required  to  be  in  the  summons  is  based  upon  the 
same  distinction,  and  ought  to  be  observed. 

2.  It  is  contended  by  appellant  that  the  complaint  fails  to 
state  a  cause  of  action.  The  complaint  might  have  been  held 
aufficient  if  the  defendant  had  appeared  and  answered,  and  a 
trial  been  had,  because  its  defects  might  have  been  cured  by 
such  proceedings.  But  it  has  no  such  aid,  and,  standing  alone, 
is  fatally  defective  in  not  showing  by  its  allegations  that  the 
plaintiff  was  the  owner  of  the  property  described  at  the  time  the 
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same  was  taken  and  converted  by  defendant.  Tbe  complaint 
alleges  that  plaintiff^  on  tbe  eigbtb  daj  of  May,  "  was,  and  is 
now/'  tbe  owner  of  tbe  property.  It  is  tben  alleged  tbal,  ^on 
or  about  tbe  12tb  of  May/'  tbe  defendant  took  and  converted 
said  property.  It  migbt  be  granted,  in  respect  to  certain  prop^ 
erty,  tbat  oniheSihqf  May^  and  noWf  i.  e.,  wben  snit  is  broagbt, 
tbe  plaintiff  owned  tbe  property,  and  still  be  may  not  bave  owned 
it  at  all  on  tbe  12tb  of  May.  It  is  essential  to  tbis  action  tbat 
the  ownership  of  the  property  be  in  the  plaintiff  or  his  prede- 
cessor in  interest  at  tbe  time  tbe  conversion  took  place  (Bishop's 
Non-Contract  Law,  396-408),  and  tbis  ought  to  be  alleged  with 
certainty.  (Boone  on  Code  Pleading,  $  136 ;  Smith  v.  Force, 
31  Minn.  119.)  If  the  pleader  had  referred  to  such  familiar 
works  as  Estee's  Pleading  for  guidance,  he  would  havd  found 
tbat  the  allegation  of  ownership  is  set  down  as  of  a  certain 
date,  and  the  allegation  of  conversion  is  laid  ''on  said"  date. 
(2  Estee's  Pleading  and  Practice,  §  2098.) 

It  is  ordered  that  the  judgment  be  vacated  and  set  aside  at 
tbe  cost  of  respondent,  and  tbat  be  be  granted  leave  to  amend 
bis  complaint,  and  otherwise  proceed  in  said  action  as  provided 

by  law. 

Judgment  vaocUed^ 
Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


LEONARD,  Appellant,  v.  SHATZER,  Respondent. 

[Argaed  Noyember  IS,  1891.    Deoided  Janiury  i,  1892.] 

Watsb  ahd  Watib  Rights—  Diversion — Findings,  —A  finding  by  the  trial  oonrt, 
after  an  inspection  of  the  premiaes,  that  a  spring  was  not  one  of  the  sources  of 
the  stream  fi*om  which  the  plaintiff  had  appropriated  water,  will  not  be  dis- 
tnrbed  on  appeal  where  it  appeared  that  the  spring  was  upon  high  ground 
between  two  forks  of  the  stream ;  that  before  the  spring  was  turned  by  defend* 
ant's  ditch  into  the  east  fork  the  tendency  of  the  flow  was  towards  the. west 
fork,  but  unless  swelled  by  fi^shets  or  melting  snows  did  not  reach  il,  bat 
sank,  the  evidence  being  conflicting  as  to  whether  the  flow  of  water  in  tbe 
stream  was  appreciably  diminished  by  the  defeudant*8  use  of  the  waters  of  th» 
spring,  but  the  preponderance  being  in  favor  of  the  defendant 

Appeal  from  Third  Judicial  Distrioty  Deer  Lodge  County, 
Action  for  damages  and  an  injunction.    The  cause  was  tried 
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before  Dubfee^  J.^  without  a  jury.    Defendant  had  judgment 
below. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

The  action  is  for  damages,  and  for  an  injunction  restraining 
the  defendant  from  using  certain  waters  claimed  by  the  plaintiff. 
The  complaint  alleges  that  the  plaintiff  is  the  owner  of  certain 
land  in  section  14,  township  10  N.,  range  12  W.;  that  since 
the  year  1869|  plaintiff  and  his  predecessors  have  been  the 
owners  and  in  possession  of  the  waters  of  Burt  Creek;  that 
they  have  duly  appropriated  and  used  them^  etc.,  describing  the 
uses.  Then  follow  allegations  oi*  defendant's  diversion  in  the 
year  1890,  the  damages^  and,  in  a  separate  cause  of  action,  a 
prayer  for  an  injunction. 

The  answer  sets  up  that  defendant  owns  certain  land  in  sec- 
tion 1,  same  township  and  range.  It  denies  the  material  alle- 
gations of  the  complaint.  The  answer  sets  forth  the  &ct8  to  be 
that,  immediately  north  of  the  line  of  defendant's  premises, 
there  is  a  living,  natural  spring  of  water;  that  up  to  the  spring 
of  1882  the  waters  of  this  spring  flowed  in  a  well  defined  channel 
upon  the  said  described  premises  of  defendant;  that  in  1882  all 
the  waters  of  said  spring  were  appropriated  by  the  defendant's 
predecessors,  and  by  means  of  ditches  were  distributed  upon 
said  premises;  and  that  ever  since  that  time  defendant  and 
his  predecessors  have  maintained  said  ditches,  and  openly  and 
notoriously,  etc.,  used  said  waters.  The  answer  describes  the 
necessity  for  and  use  of  the  waters,  and  allies  that  the  said 
waters,  even  if  not  used  by  the  defendant,  do  not  flow,  and 
never  have  flowed,  by,  through,  or  upon  the  lands  of  the  plaint- 
iff, and  have  no  connection  in  their  flow  with  the  waters  claimed 
by  the  plaintiff,  or  with  the  waters  of  said  Burt  Creek,  and  that 
the  same  have  never  been  used  or  appropriated  by  the  plaintiff 
or  his  predecessors.  Defendant  prays  that  he  may  be  decreed 
to  be  the  owner  of  said  spring,  and  entitled  to  the  use  and  pos- 
session of  the  same,  and  that  his  right  be  declared  prior  and 
superior  to  that  of  the  plaintiff. 

One  familiar  with  the  system  of  government  surveys  can  con- 
struct a  plat  from  the  description  of  the  premises,  from  which, 
aud  from  the  conceded  facts,  it  is  observed  that  the  defendant's 
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premises  lie  up  the  creek  from  the  plaintiff's.  Above  the 
plaintiff  the  creek  forks.  Between  the  forks  the  land  is  high  — 
a  ''bench''  as  the  witnesses  call  it — and  on  the  bench  is  the 
spring  in  controversy.  It  is  observed  at  once  that  the  principal 
issue  made  by  the  pleadings  was  whether  or  not  the  spring  was 
a  part  of  the  sources  of  the  creek.  The  plaintiff's  contention 
was  that  the  spring  was  such  part  of  the  sources  of  the  creek, 
and  that,  by  virtue  of  his  prior  appropriation  of  the  waters  of 
the  creek  in  1869,  he  was  entitled  to  the  waters  of  the  spring. 
The  defendant's  position,  on  the  other  hand,  was  that  the  spring 
was  not  one  of  the  sources  of  the  creek,  and  therefore  not 
within  the  appropriation  oi  the  plaintiff,  and  that  he  took  it  of 
right  in  1882,  when  he  gathered  it  up  with  a  ditch  and  used 
it  upon  his  land. 

The  court  below,  in  its  opinion,  says:  "There  is  an  irrecon- 
cilable conflict  in  the  evidence  as  to  whether  the  spring  claimed 
by  defendant  is  one  of  the  sources  of  Burt  Creek.  I  think,  how- 
ever, that  the  preponderance  of  evidence  shows  that  the  spring  in 
question,  prior  to  the  year  1882,  flowed  towards  the  west  fork 
of  Burt  Creek;  but,  being  a  small  stream  of  water,  it  was  so 
scattered  and  diffused  through  the  soil  that  no  appreciable 
quantity  ever  reached  the  west  fork  of  said  creek ;  and  that  not 
until  a  ditch  was  dug  from  said  spring,  and  the  waters  gathered 
up  and  turned  into  the  east  fork  of  said  creek,  did  it  form  any 
material  source  of  supply  to  said  creek." 

The  learned  judge  of  the  District  Court  went  upon  the  prem- 
ises at  the  request  of  the  parties.  The  case  was  tried  without 
a  jury.  After  hearing  the  evidence,  and  making  personal  in- 
spection of  the  premises,  the  court  made  findings,  which  are 
substantially  as  follows :  (1)  Plaintiff  was  the  owner  and  in 
possession  of  the  premises  described  in  the  complaint.  (2) 
Plaintiff's  predecessors,  in  1869,  appropriated  the  waters  of 
Burt  Creek  flowing  past  the  premises  of  plaintiff.  (3)  Burt 
Creek  is  a  small  stream  having  two  forks,  the  east  and  the 
west,  supplied  by  springs  along  its  course.  (4)  During  each 
summer  the  west  fork  furnishes  little,  if  any,  water  to  the  main 
stream.  In  1882  the  predecessors  of  defendant  appropriated 
the  waters  of  a  spring  situated  on  the  divide  between  the  forks, 
and  turned  the  same  into  the  east  fork,  and  they  used  the  same 
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without  let  or  hiDdrance  from  any  person  to  the  year  1890. 
Said  spring  was  not  one  of  the  sources  of  supply  of  Burt  Creek 
tintil  its  waters  were  gathered  up  and  conveyed  by  a  ditch  into 
the  east  fork  of  the  creek.  (5)  Through  the  irrigating  season 
the  waters  of  said  spring,  when  allowed  to  flow  uninterruptedly 
down  the  east  fork,  and  into  the  main  channel  of  said  creek, 
did  not  reach  the  premises  of  the  plaintiff.  (6)  Below  the 
forks  of  the  creek  several  springs  arise,  which  furnish  the 
water  appropriated  and  used  by  the  plaintiff.  During  several 
seasons  Burt  Creek  has  been  known  to  be  entirely  dry,  and  that 
during  the  year  1890,  when  the  defendant  was  using  the  waters 
of  said  spring,  it  made  no  appreciable  difference  in  the  flow  of 
the  waters  which  passed  the  plaintiff's  premises.  (7)  That  at 
no  time  during  the  year  1890  was  the  ditch  of  the  plaintiff 
entirely  dry,  but  that  said  ditch  was  supplied  by  springs  rising 
below  the  forks  of  the  creek. 

Upon  these  facts,  the  court  concludes  that  the  law  was:  (1) 
Defendant  is  the  owner  of  and  entitled  to  the  use  of  the  waters 
of  the  said  spring.  (2)  Plaintiff  is  entitled  to  all  the  waters 
of  Burt  Creek,  other  than  the  waters  of  the  said  spring.  (3) 
Defendant  is  entitled  to  a  decree,  etc. 

The. plaintiff,  on  motion  for  a  new  trial,  specified  that  the 
evidence  was  insufficient  to  justify  the  decision :  (1)  The  evi- 
dence does  not  support  the  finding  that  the  predecessors  of 
defendant  appropriated  the  waters  of  the  spring  and  turned  the 
same  into  the  east  fork  of  the  creek,  and  used  the  same  without 
let  or  hindrance  up  to  the  year  1890;  whereas  the  proof  shows 
that  the  witness  Howell  used  the  water  that  had  been  turned 
into  the  east  fork  by  the  permission  of  the  plaintiff,  and  that 
those  subsequently  using  it  did  so  without  the  knowledge  of 
plaintiff  or  without  his  consent.  (2)  Plaintiff  attacks  the  find- 
ing that  the  spring  was  not  one  of  the  sources  of  supply  of  Burt 
Creek.  (3)  Plaintiff  attacks  the  finding  that,  through  the  irri- 
gating season,  the  waters  of  the  spring,  when  allowed  to  flow 
down  the  east  fork  into  the  main  channel,  do  not  reach  the 
premises  of  plaintiff.  (4)  Plaintiff  is  also  dissatisfied  with  the 
finding  that  below  the  forks  of  the  creek  are  springs  which  fur- 
nish the  water  appropriated  and  used  by  the  plaintiff.  (6) 
Plaintiff  also  contended  that  it  was  not  proven  by  the  evidence 
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that,  when  defendant  was  using  the  waters  of  the  spring,  it 
made  no  appreciable  differenoe  in  the  flow  of  water  which 
passed  the  plaintiff's  premises.  (6)  The  finding  is  also  at- 
tacked that  at  no  time  during  the  year  1890  was  the  plaintiff's 
ditch  entirely  dry.  The  plaintiff  specified  error  of  law  in  the 
decision ;  but  the  alleged  error  of  law  was  based  npon  plaint- 
iff's view  of  what  the  evidence  proved,  and  his  position  in  that 
regard  is  fully  stated  above. 

Cole  &  WhUehill^  for  Appellant 

The  fact  that  the  water  ran  underground  for  a  distance 
before  it  reached  the  west  fork  does  not  make  the  spring  any 
less  a  part  of  the  stream.  Subsequent  appropriators  cannot,  as 
against  the  prior  appropriator  of  the  same  stream,  lawfully 
acquire  rights  to  the  water  of  springs  which  constitute  the 
source  of  the  stream  simply  because  the  means  through  which 
the  waters  reach  the  stream  are  subterranean  and  not  well 
understood  or  defined.  (Pomeroy's  Riparian  Rights,  87;  Strait 
V.  Brofon,  16  Nev.  317;  40  Am.  Rep.  497.) 

Brandy  &  Schamikow,  for  Respondent. 

If  the  water  flows  beneath  the  surface,  without  a  definite 
channel,  or  in  courses  which  are  unknown  or  unascertainable, 
as  water  flowing  by  percolation  or  by  undefined  subterranean 
channels,  it  cannot  be  treated  as  a  watercourse,  or  part  of  same. 
It  has  been  repeatedly  decided  that  such  water  is  not  governed 
by  the  same  laws  that  have  been  established  for  running  streams. 
(Pomeroy's  Riparian  Rights,  §  63,  p.  98 ;  Ilaldeman  v.  Bruch- 
hart,  45  Pa.  St.  514;  84  Am.  Deo.  511 ;  Hanson  v.  McCue,  42 
Cal  303;  10  Am.  Rep.  299;  Taylw  v.  TPefoA,  6  Or.  198; 
Strait  V.  Brovm^  16  Nev.  321 ;  40  Am.  Rep.  497.) 

De  Witt,  J. — Appellant  makes  six  specifications  of  particu- 
lars in  which  he  claims  that  the  decision  is  not  su}>ported  by  the 
evidence.  But  in  his  brief  he  relies  upon  one  main  proposition. 
If  he  fails  in  his  support  of  that,  the  rest  of  his  structure  falls. 
If  it  be  true  that  the  spring,  the  waters  of  which  are  in 
controversy,  was  not  one  of  the  sources  of  Burt  Creek,  then  the 
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plaintiff,  by  his  appropriation  and  ase  of  the  waters  of  Burt 
Creek,  did  not  appropriate  and  ase  the  spring,  and  has  no 
claim  upon  it,  and  the  defendant  has  not  invaded  the  plaintiff's 
rights  by  his  appropriation  and  use  of  the  water.  We  will 
therefore  first  turn  our  attention  to  that  inquiry,  and  if  we 
conclude  that  there  is  not  a  successful  attack  upon  the  finding 
of  the  District  Court,  that  the  spring  was  not  one  of  the 
sources  of  Burt  Creek,  we  need  go  no  further. 

It  cannot  be  questioned  that  the  evidence  shows  these  facts : 
That  the  spring  lies  on  high  ground  between  the  forks  of  the 
creek;  that  before  the  spring  was  turned  by  a  ditch  the  tendency 
of  the  movement  of  the  water  was  towards  the  west  fork ;  that 
in  freshets,  and  when  stimulated  by  melting  snows,  the  water, 
perhaps,  flowed  overground  to  the  west  fork;  that  in  the 
summer,  which  is  the  irrigating  season,  the  water  did  not  flow 
on  the  surface  to  the  west  fork  or  elsewhere,  it  sank.  These 
facts  are  not  all  stated  in  the  findings,  but  we  mention  the  evi- 
dence to  that  effect  as  explanatory  of  the  situation  and  the  find- 
ings. Now,  the  plaintiff  contended  that  the  direction  of  the 
flow  of  the  waters  of  the  spring,  so  far  as  it  was  observable, 
was  towards  the  west  fork;  that  the  west  fork  lay  lower  than 
the  spring;  and  that  the  water  of  the  spring  must  go  to  the 
west  fork,  and  did  go  to  that  fork.  No  witness  pretended  to 
know,  from  any  actual  observation,  the  course  of  any  subter- 
ranean flow  of  the  spring  water.  The  evidence  upon  the  point, 
as  to  whether  the  waters  ot  the  spring  reached  the  west  fork, 
was  of  this  character;  that  is  to  say,  plaintiff  claimed  and 
nndertook  to  establish  by  evidence,  that  when  the  water  of  the 
spring  was  gathered  up  and  carried  off  in  defendant's  ditch, 
and  thus  diverted  from  its  natural  destination,  wherever  that 
might  be,  the  flow  of  water  in  the  creek,  below  where  plaintiff 
contended  that  the  waters  of  the  spring  reached  the  creek,  was 
appreciably  diminished.  Defendant  controverted  this  claim  of 
plaintiff,  and  introduced  evidence  to  show  that,  when  he  carried 
away  and  used  the  waters  of  the  spring,  the  flow  in  the  creek 
was  not  diminished.  This  was  the  sort  of  testimony  upon 
which  the  District  Court  was  obliged  to  find  whether  or  not  the 
spring  was  a  source  of  supply  of  the  creek.  The  court  found 
that  it  was  not.     It  is  idle  to  contend  that  there  was  not  a  sub- 
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stantial  conflict  in  the  evidence  on  this  point.     The  appellant 
cites  in  his  brief  everything  that  was  testified  favorable  to  his 
view.     The  respondent  then  refers  us  to  all  the  evidence  sus- 
taining his  position.     We  have  examined  all  this  testimony. 
We  shall  not  restate  it,  as  that  would  be  practically  a  recital 
of  a  great  portion  of  the  record.     Nor  shall  we  weigh  it  further 
than  to  enable  us  to  say,  with  confidence,  that  the  conflict  in 
the  evidence  upon  this  vital  matter  was  thoroughly  substantial, 
and  the  preponderance  was  in  fact  as  the  District  Court  found 
it.    The  District  Court  found  that  the  preponderance  was  with 
the  defendant,  the  respondent.     The  court  below  heard  the  evi- 
dence and  personally  examined  the  premises.     This  is  just  such 
a  case  in  which  the  Supreme  Court  will  not  disturb  the  finding. 
The  suggestion  of  appellant's  brief  that  the  court  below  found 
that  the  water  will  not  flow  down  hill  is  not  a  statement  of  the 
District  Court's  finding.     The  District  Court  found  that  this 
water  did  not  flow  down  hill  to  the  place  where  appellant  de- 
sired to  have  it.     That  finding  is  not  inconsistent  with  the  fitct 
that  the  water  obeyed  the  law  of  gravitation;  that  it  went 
downward  somewhere,  but  did  not  appear  at  the  point  where  it 
was  to  the  interest  of  appellant  that  it  should  appear — that 
is,  in  Burt  Creek. 

Striclder  v.  City  of  Colorado  SpringSj  16  Colo.  61,  cited  by 
appellant,  has  no  application.  That  case  simply  announces  a 
general  principle,  in  regard  to  which  there  is  no  contention  in 
this  action,  that  the  rights  of  a  junior  appropriator  of  water 
from  a  tributary  stream  are  subject  to  the  rights  of  a  prior 
appropriator  from  the  main  stream  below.  But  the  controversy 
in  the  case  at  bar  is  as  to  the  fact  whether  the  water  in  liti- 
^tion  is  a  tributary,  not  what  the  rights  should  be,  if  it  were 
'Conceded  to  be  a  tributary.  Nor  is  Strait  v.  Brown,  16  Nev. 
Sn ',  40  Am.  Rep.  497,  cited  by  appellant,  in  any  manner  in 
point.  The  case  at  bar  does  not  raise  any  distinction,  of  law 
or  fact,  as  to  percolating  water  and  channel  water,  subterranean 
or  superficial ;  but  the  matter  on  this  appeal  is  simply  the  &at 
of  whether  or  not  the  water  of  the^  spring  in  its  natural  flow 
reached  the  creek  at  all  — a  fact  which  the  court  found  in  favor 
of  the  defendant,  upon  a  substantial  conflict  of  the  evidence,  a 
finding  which  there  is  not  precedent  for  our  disturbing. 


affirmed. 
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The  judgment  and  the  order  denying  the  new  trial   are 

AffirmecU 


Blake^  C.  J,f  and  Habwood,  J.,  ooncun 


STATE,  Respondent,  f>.  SCHULTZ,  Appellant. 

[Argued  Norember  17, 1891.    Decided  JTanoury  11, 1892.] 

XxDioAL  "EjujassBB^Fhyticians-^ Power  to  revoke  certificate,^  The  Btate  board 
of  medical  examiners,  though  empowered  to  revoke  a  certificate  for  unprofefr- 
tional,  diiihonorable,  or  immoral  conduct,  the  statute  being  silent  as  to  the 
procedure  in  such  case,  are  not  thereby  Tested  with  arbitrary  power  to  reyoke 
the  certificate  of  a  physician  without  reasonable  notioe  of  tiie  charge  against 
him  and  the  time  and  place  of  the  trial  thereof. 

Appeal  from  Second  Judicial  District,  Silver  Bow  OowrUy. 

Indictment  for  practicing  medicine  without  a  certificate  from 
the  State  board  of  medical  examiners.  The  defendant  was 
tried  before  McHatton  J, 

George  Haldom,  and  Toole  &  Wallace,  for  Appellant. 

Before  appellant  could  have  practiced  '^  contrary  to  the  pro- 
visions of  the  act,''  haying  first  obtained  his  certificate,  which 
he  then  possessed,  it  must  have  been  lawfully  revoked  upon  due 
and  sufficient  notice  first  given,  jind  an  opportunity  to  appellant 
to  defend  his  right.  The  proof  for  the  State  concedes  that  this 
was  not  done ;  therefore  the  motion  for  nonsuit  should  likewise 
have  been  granted.  The  certificate,  when  regularly  issued  to 
appellant,  became  a  judgment  of  the  board,  and  vested  in  appel- 
lant a  right,  or  at  least  a  privilege,  in  the  highest  sense  of  the 
term,  of  which  he  could  not  constitutionally  be  deprived,  except 
by  due  process  of  law,  and  this  would  require  a  hearing  before 
revocation,  upon  ample  notice  to  him  given.  (3  Am.  &  Eng. 
Encycl.  of  Law,  714,  715;  1  Am.  &  Eng.  Encycl.  of  Law,  948; 
State  V.  McOoyy  125  111.  296,  297.)  The  court  below  proceeded 
upon  the  theory  that  if  the  board  had  assumed  to  revoke,  whether 
with  or  without  notice,  whether  the  proceeding  of  revocation  was 
void  or  valid,  appellant  would  be  guilty  if  he  practices  there*. 
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after.  This  was  plainly  error,  as  the  Supreme  Court  of  lUiaois 
has  decided  in  a  case  identical  with  the  one  at  bar.  {State  y« 
MeOoy,  supra.) 

Henri  /.  Haskell^  Attorney-General,  Oeo,  W.  Stajpldon^  and 
John  F.  BcUdmn,  County  Attorney,  for  the  State,  Respondent. 

Blake,  C.  J. — The  indictment  alleges  that  the  appellant 
Schultz,  ''on  or  about  the  fifteenth  day  of  September,  A.  D. 
1890,  at  the  county  of  Silver  Bow,  in  the  State  of  Montana, 
wilfully,  falsely,  and  unlawfully  did  assume  upon  himself  to 
execute,  exercise,  and  occupy  the  art,  faculty,  and  science  of  a 
physician  and  surgeon,  and  then  and  there  unlawfully  did  prac- 
tice medicine,  and  did  give,  administer,  apply,  and  prescribe 
medicine  to  one  J.  P.  Jones  (whose  full  Christian  name  is  to 
the  grand  jury  unknown),  and  to  divers  other  persons  (whose 
names  are  to  the  said  grand  jury  unknown)  afflicted  with  vari- 
ous infirmities  and  diseases,  he,  the  said  Carl  J.  Schultz,  not 
having  a  certificate  from  the  board  of  medical  examiners  of  the 
State  of  Montana,  or  any  member  thereof,  admitting,  allowing, 
and  qualifying  him  to  then  and  there  practice  medicine,  or  any 
other  l^al  right  or  authority  so  to  do,  contrary  to  the  statute 
in  such  case  made  and  provided."  The  jury  returned  a  verdict 
of  guilty,  and  judgment  was  entered  thereon. 

It  appeared  during  the  trial  that  the  board  of  medical  ex* 
aminers  issued  October  4,  1889,  to  said  Schultz,  a  certificate  to 
practice  medicine  and  surgery.  The  following  proceedings  were 
had  April  1,  1890,  by  the  board:  "In  the  matter  of  Dr.  Carl 
J.  Schultz,  of  Butte,  it  appearing  that  he  has  violated  his  word 
of  honor  to  abstain  from  former  unprofessional  conduct,  in  that 
he  publicly  advertised  to  cure  or  treat  disease,  injury,  or  de- 
formity in  such  manner  as  to  deceive  the  public,  his  certificate 
is  declared  revoked,  and  the  secretary  instructed  to  notify  him 
of  this  action  by  the  board."  The  secretary  of  the  board  after- 
wards sent  to  Schultz  this  letter:  — 

"Great  Falus,  April  9, 1890. 
**Dr.  Carl  J.  SchuUz^  Butte,  Montana — Dear  Sir:   I  am 
instructed  by  the  board  of  medical  examiners  of  Montana  to 
«ay  that|  it  appearing  from  evidence  before  them  that  you  have 
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violated  year  pledge  to  abstain  from  unprofessional  methods 
heretofore  alleged  against  you,  your  oertificate  authorizing  yon 
to  practice  medicine  and  surgery  in  Montana  is  revoked. 
"Very  respectfully,  your  obedient  servant, 

"  Ernest  Crutcher,  Secretary.** 

At  a  regular  session  of  the  board,  which  was  held  prior  to 
these  proceedings,  this  resolution  was  adopted:  "JResdved,  that 
it  is  the  sense  of  this  board  that  advertising  in  any  newspaper 
or  journal,  promising  to  cure  any  particular  injury  or  disease 
of  the  body  of  any  kind,  for  any  sum  of  money,  or  any  other 
consideration,  is  unprofessional  conduct,  and  shall  be  sufficient 
cause  for  the  revocation  of  any  certificate  granted.**  No  notice 
of  any  charge  of  unprofessional  or  dishonorable  conduct  was 
ever  given  to  Schultz  by  any  officer  of  the  medical  board  or 
otherwise.  The  court  below  instructed  the  jury  that  this  fact 
was  immaterial,  and  that  the  action  of  the  board  in  that  matter 
was  valid,  and  could  not  be  questioned  by  them.  The  court 
also  refused  to  allow  the  defendant  to  prove  that  he  had 
appealed  from  the  decision  of  the  board  in  revoking*  his  certifi- 
cate, and  that  the  appeal  was  then  pending  in  the  District  Court 
of  the  proper  county. 

The  statute  relating  to  this  subject  provides  that  the  board 
may  "revoke  a  certificate  for  unprofessional,  dishonorable,  or 
immoral  conduct;"  and  that,  in  all  cases  of  revocation,  "the 
applicant,  if  he  or  she  feels  aggrieved,  may  appeal  to  the  Dis- 
trict Court  of  the  county  where  such  applicant  may  have  applied 
for  a  certificate.*'  It  was  assumed  by  the  court  below  that  the 
board  possessed  the  power,  under  these  clauses,  of  revoking  the 
certificate  of  appellant  without  a  notice  of  any  charge  preferred 
against  him,  or  a  hearing  thereon.  All  the  rulings  conform  to 
this  view  of  the  law,  which  is  clearly  erroneous,  and  subverts 
the  most  precious  rights  of  the  citizen.  The  principles  which 
govern  the  disbarment  of  attorneys  are  analogous. 

In  JEJc  parte  Heyfrony  7  How.  (Miss.)  127,  the  court  held  that 
it  is  error  to  strike  an  attorney  from  the  roll  without  giving 
him  notice  of  the  proceedings,  and  said:  "It  is  a  cardinal 
principle  in  the  administration  of  justice  that  no  man  can  be 
condemned  or  divested  of  his  rights  until  he  has  had  the  oppor- 
tunity of  being  heard.**    This  case  was  approved  in  People  v. 


432  State  v.  Schultz.  [Dec.  T.,  1891 

Ttimer,  1  Cal.  160;  52  Am.  Dec.  295,  and  the  court,  by  Mr. 
Justice  Bennett,  refers  to  the  "  power  inherent  in  every  court, 
which  has  the  authority  to  admit  attorneys  to  practice,  of  strik- 
ing their  names  from  the  rolls,  or  as  the  order  expresses  it,  of 
expelling  them  from  the  bar,  whenever  they  are  guilty  of  such 
conduct,  either  in  or  out  of  their  profession,  as  shows  them  to 
be  unfit  persons  to  practice  it.''  The  learned  judge  then  pro- 
ceeded: '^But  where  an  attorney  is  proceeded  against  with  this 
object,  he  is  entitled  to  have  notice  of  the  charges  against  him, 
and  an  opportunity  to  make  his  defense.  This  is  not  only  the 
dictate  of  natural  justice,  and  the  uniform  practice  in  such  cases, 
but  it  has  been  carried  into  an  express  adjudication  in  Ex  parte 
Heyfrofiy  7  How.  (Miss.)  127.  In  the  case  at  bar,  no  notice 
of  the  charges  upon  which  the  order  was  made  was  given; 
no  opportunity  for  explanation,  apology,  or  defense  was  afforded ; 
the  judgment  of  the  court  was  ex  parte,  and  condemned  the  de- 
fendants without  a  hearing.  It  is  barely  necessary  to  add  that 
a  judgment  thus  rendered,  partaking  so  strongly  of  the  nature 
of  a  criminal  proceeding,  and  so  serious  in  its  consequences,  can- 
not be  supported An  attorney,  by  his  admission  as  such, 

acquires  rights  of  which  he  cannot  be  deprived,  at  the  discretion 
of  a  court,  any  more  than  a  physician  of  the  practice  of  his  pro- 
fession, a  mechanic  of  the  exercise  of  his  trade,  or  a  merchant 
of  the  pursuit  of  his  commercial  avocations."  (See,  also,  Fletcher 
V.  Daingerfield,  20  Cal.  427 ;  Ex  parte  Garland,  4  Wall.  378 ;. 
Ik  parte  Bradley ,  7  Wall.  364;  Ex  parte  R^inaon,  19  Wall. 
512.)  In  the  last  case  Mr.  Justice  Field  for  the  court  said: 
^'Before  a  judgment  disbarring  an  attorney  is  rendered,  he 
should  have  notice  of  the  grounds  of  complaint  against  him, 
and  ample  opportunity  of  explanation  and  defense.  This  is  a 
rule  of  natural  justice,  and  should  be  equally  followed  when 
proceedings  are  taken  to  deprive  him  of  his  right  to  practice 
his  profession,  as  when  they  are  taken  to  reach  his  real  or  per- 
sonal property.  And  such  has  been  the  general,  if  not  the  uni- 
form practice  of  the  courts  of  this  country,  and  of  England. 
There  may  be  cases  undoubtedly  of  such  gross  and  outrageous 
conduct  in  open  court  on  the  part  of  the  attorney  as  to  justify 
very  summary  proceedings  for  his  suspension  or  removal  from 
office,  but  even  then  he  should  be  heard  before  he  is  condemned. 
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The  principle  that  there  must  be  citation  before  hearing,  and 
hearing  or  opportunity  of  being  heard  before  judgment,  is  essen- 
tial to  the  security  of  all  private  rights.  Without  its  observ- 
ance, no  one  would  be  safe  from  oppression,  wherever  power 
may  be  lodged.'^ 

The  case  of  People  v.  McCoy ^  125  111.  289,  is  on  all  fours 
with  that  at  bar,  and  the  court  construed  a  similar  statute.  We 
quote  from  the  opinion  of  Mr.  Justice  Scott:  "Treating  the 
record  of  the  board,  in  the  matter  of  revoking  the  certificate 
that  had  been  issued  to  defendant,  as  having  the  force  of  a  pro- 
ceeding in  its  nature  judicial  on  the  part  of  the  board  in  a  case 
where  it  had  jurisdiction  of  the  subject-matter  to  be  investigated, 
yet  the  present  record  is  fatally  defective,  for  the  reason  it  is  made 
to  appear  defendant  had  no  notice  of  the  proceedings  proposed 
to  be  taken  against  him.  The  prosecution  put  defendant  on  the 
stand,  and  made  him  their  own  witness,  and  he  distinctly  stated, 
at  their  instance,  that  the  notice  found  in  the  record  was  never 
in  fact  served  upon  him.  The  affidavit  of  service  is  not  suf- 
ficient to  overcome  his  testimony  in  that  respect.  It  is  contrary 
to  the  analogies  of  the  law  that  a  proceeding,  in  its  nature  ju- 
dicial, should  be  obligatory  and  conclusive  upon  a  person  not  a 
party  thereto;  otherwise  a  party  might  be  deprived  of  important 
rights,  with  no  opportunity  to  defend  against  wrongful  accusa- 
tions. Whether  the  right  to  practice  law  or  medicine  is  prop- 
erty, in  the  technical  sense,  it  is  a  valuable  franchise,  and  one 
of  which  a  person  ought  not  to  be  deprived,  without  being 
offered  an  opportunity,  by  timely  notice,  to  defend  it."  The 
case  of  StaJte  v.  SUxJU  Medical  Ex.  Board,  32  Minn.  324;  50 
Am.  Rep.  675,  is  to  the  same  effect.  The  court  by  Mr.  Justice 
Dickinson  said :  "It  is  so  opposed  to  the  principles  of  the  com- 
mon law  that  any  fact  affecting  the  rights  of  an  individual 
shall  be  investigated  and  determined  ex  parte,  and  without 
opportunity  being  afforded  to  the  party  to  be  affected  thereby 
to  be  heard  (4  Blackst.  Com.  282,  283;  State  v.  Bryce,  7 
Ohio,  pt.  2,  p.  82;  Murdoch  v.  Phillip^  Academy,  12  Pick. 
244),  that  this  act  shall  not  be  construed  as  contemplating  such 
a  proceeding,  unless  that  purpose  is  expressed  in  the  plainest 
terms.  While  the  act  does  not  prescribe  the  manner  in  which 
the  proceedings  for  the  determination  of  the  matters  referred  to 

Vol.  XI.— 28. 
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in  section  9  sball  be  conducted,  there  is  nothing  to  indicate  that 
it  was  intended  that  sach  investigations  and  the  determination 
of  the  fact  should  be  made  ex  partem  or  without  reasonable  oppor* 
tunitj  given  to  the  party  interested  to  be  heard/' 

We  are  satisfied  that  the  legislative  assembly  did  not  intend 
to  clothe  the  medical  board  of  the  State  with  the  arbitrary 
power  to  revoke  the  certificate  of  a  physician,  without  a  reason- 
able notice  of  the  charge  against  him,  and  the  time  and  place 
of  the  trial  thereof.  The  statute,  by  its  mere  silence  prescrib- 
ing the  procedure,  cannot  be  so  construed.  The  decision  of  the 
board  in  this  matter  is  not  final,  and  upon  an  appeal  the  courts 
may  declare  null  and  void  its  proceedings.  No  prosecution  of 
thb  character  can  be  maintained  under  these  circumstances,  and 
the  appellant  should  have  been  allowed  to  prove  that  he  had 
appealed  from  the  decision  of  the  board  in  revoking  his  certifi- 
cate, and  that  the  appeal  was  pending  in  the  appropriate  tri- 
bunal. The  court  below  should  have  instructed  the  jury  that 
the  certificate  which  had  been  issued  to  the  appellant  had  not 
been  revoked,  and  was  in  full  force. 

It  is  ordered  and  adjudged  that  the  judgment  be  reversed, 

and  that  the  cause  be  remanded^  with  directions  to  grant  the 

motion  for  a  new  trial. 

Eeoersed. 
Haewood,  J.,  and  Db  Witt,  J.,  concur. 


STATE,  Respondent,  v.  WEYERHORST,  Appellant. 

[Argued  November  17, 1891.    Decided  Janaary  11, 1892.] 

See  ayllabud  and  opinion  in  the  case  of  State  v.  Schuliz,  afde^ 
page  429. 

Appeal  from  Second  Jvdioial  District^  Silver  Bow  Oomdy, 

Indictment  for  practicing  medicine  without  a  certificate  from 
the  Stale  board  of  medical  examiners.  The  defendant  was  tried 
before  MoHatton,  J. 

George  HaMom,  for  Appellant 
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Henri  J.  Haskell,  Attorney-General,  Jno.  F.  Baldwin^  Connty 
Attorney,  and  Oeorge  W.  StapletoUj  for  the  State,  Respondent. 

Per  Curiam. — Upon  the  authority  of  StcUe  v.  Sohultz,  ante, 
page  429,  it  is  ordered  and  adjudged  that  the  judgment  be 
reversed,  and  that  the  cause  be  remanded,  with  directions  to 
grant  the  motion  for  a  new  trial. 


FLOYD  ET  AL.,  Eespondents,  v.  boulder  FLUME 
AND  MERCANTILE  COMPANY,  Appellant. 

[Argued  December  29, 1891.    Decided  January  11, 1892.] 

Wateb  BiQBTO— Appropriation — Si^iency  of  notice,^  A.  notice  of  the  appropri- 
ation of  water  should  be  liberally  construed  ;  and  though  a  notice  is  ambiguouf 
in  describing  two  branches  of  a  stream  from  which  the  water  is  taken  without 
designating  the  amount  taken  from  each,  its  admission  in  eyidence  cannot  be 
held  error  where  the  means  of  the  appropriation,  and  the  quantity,  purpose, 
and  date  of  the  diversion,  are  otherwise  sufficiently  shown. 

Appeal  from  Fifth  Judicial  Distriet,  J^eraon  Oouniy, 

Action  for  an  injunction.  The  cause  was  tried  before  Gal- 
BKAiTH,  J.,  without  a  jury.     Plaintifis  had  judgment  below. 

Toole  &  WaUace,  for  Appellant 

Cowan  &  Parker,  for  Respondents. 

Blakb,  C.  J.  —  This  action  was  commenced  to  restrain  the 
defendant  from  diverting  the  waters  of  Boulder  Creek,  and 
depriving  the  plaintiff  of  the  use  thereof  in  a  flume.  The  case 
was  tried  hj  the  court  without  a  jury,  and  during  the  trial  the 
following  notice  of  the  appropriation  of  the  water  was  intro- 
duced:— 

"Territory  of  Montana,) 
County  of  Jefferson.     /    * 

'*  To  all  whom  these  presents  may  concern: — 

**  Be  it  known  that  John  Floyd  and  John  Brannagan,  of 

,  in  said  county  and  Territory,  do  hereby  publish  and 

declare,  as  a  legal  notice  to  all  the  world: — 
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^'I.  That  they  have  a  legal  right  to  the  use^  possession,  and 
control  of^  and  claim  two  thousand  five  hundred  (2,500)  inches 
of  the  waters  of  Boulder  and  Lowland  Creeks,  in  said  county 
and  Territory,  for  irrigating  and  other  purposes. 

''II.  That  the  special  purpose  for  which  said  water  is  in- 
tended to  be  used,  and  the  place  of  intended  use,  is  the  flnmiug 
of  wood,  milling,  and  other  useful  purposes. 

''  III.  That  we  have  taken  said  water  out  of,  and  diverted 
it  from  said  streams  by  means  of  a  ditch  and  flume,  which  said 
ditch  and  flume  is  forty-eight  inches  (48)  by  sixty  (60)  inches 
in  size,  and  carries  or  conducts  two  thousand  five  hundred  inches 
of  water  from  said  streams.  Said  ditch  taps  and  diverts  the 
water  from  said  stream  at  a  point  upon  its  north  bank  near  the 
junction  of  Boulder  and  Lowland  Creeks;  thence  running,  or 
to  run,  to  and  upon  said  described  land  (and  through  said  land, 
if  so  desired,  to  any  requisite  point  of  final  discharge). 

"IV.  That  we  appropriated  and  took  said  water  on  the 
eighth  day  of  October,  A.  D.  1888,  by  means  of  said  ditch 
and  flume. 

"V.  The  names  of  the  appropriators  of  said  water  are 
John  Floyd  and  John  Brannagan. 

"YI.  That  we  also  hereby  claim  said  ditch  and  right  of 
way  therefor,  and  for  said  water  by  it  conveyed,  or  to  be  con- 
veyed, from  said  point  of  appropriation  to  said  land  or  point 
of  final  discharge;  and  also  the  right  of  location  upon  any 
land,  of  any  dams,  flumes,  reservoirs,  constructed  or  to  be  con- 
structed, by  us  in  appropriating  and  in  using  said  water. 

"VII.  That  we  also  claim  the  right  to  keep  in  repair  and 
to  enlarge  said  means  of  water  appropriation  at  any  time,  and 
the  right  to  dispose  of  the  said  right,  water,  ditch,  or  said 
appurtenances,  in  part  or  whole,  at  any  time. 

"Claiming  the  same,  all  and  singular,  under  any  and  all 
laws,  national  and  territorial,  and  rulings  and  decisions  there- 
under in  the  matter  of  water  rights,  and  specifically  under  sec- 
tions 731  to  735,  inclusive,  and  738  and  741  of  the  Revised 
Statutes  of  1879,  or  as  amended,  and  under  an  act  of  the  l^is- 
lative  assembly  of  the  Territory  of  Montana  entitled  '  An  act 
relating  to  water  rights,'  approved  March  12,  A.  D.  1885. 

"  Together  with  all  and  singular  the  hereditaments  and  appar- 
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tenanoes  thereunto  belonging  or  appertaining  or  to  accrue  to  the 
fiame. 

"Witness  our  hand  at  Butte^  Montana  Territory,  this  eighth 
clay  of  October,  1888.  John  Bbannagan/' 

'*  Tebritoby  op  Montana,  1 
County  op  Silveb  Bow.  /**' 

"John  Brannagan,  having  first  been  duly  sworn,  deposes  and 
says  that  he  is  of  lawful  age,  and  one  of  the  appropriators  and 
claimants  of  the  water  and  water  right  mentioned  in  the  fore- 
going notice  and  statement  of  appropriation  and  claim,  and  the 
persons  whose  names  are  subscribed  thereto  as  the  appropriators 
and  claimants;  that  he  knows  the  contents  of  said  notice  and 
statement  foregoing;  and  that  the  matters  and  things  therein 
stated  are  true.  John  Bbannagan. 

"Subscribed  and  sworn  to  before  me  this  tenth  day  of  Oc- 
tober, A.  D,  1888. 

[seal.]  "Chablbs  S.  Wabben, 

"Notary  Public,  Silver  Bow  County,  Montana  Territory. 

"Recorded  October  11,  1888.'' 

It  is  maintained  by  the  appellant  that  the  court  erred  in 
admitting  this  notice,  for  these  reasons :  It  did  not  show  by 
what  means  the  waters  of  said  Boulder  Creek  were  diverted,  or 
the  quantity  or  the  purpose  of  such  diversion,  or  the  date  of 
the  appropriation  thereof.    No  briefs  have  been  filed. 

The  court  in  Osgood  v.  Eldorado  etc.  Min,  Oo.  56  CaL  579, 
observed  that,  "by  all  the  authorities,  the  notices  are  to  be 
liberally  construed.''  This  notice' is  drawn  in  uncertain  terms, 
but,  in  the  light  of  the  testimony,  the  objections  to  its  introduc- 
tion cannot  be  sustained.  It  is  admitted  that  the  respondents 
diverted  the  water  from  both  Lowland  and  Boulder  Creeks, 
and  used  the  same  in  a  certain  wood  flume,  and  that  the  points 
of  diversion,  respectively,  are  about  four  miles  apart,  and  are 
above  the  confluence  of  the  streams.  The  first  is  a  tributary 
of  the  last  The  notice  is  ambiguous  respecting  the  quantity 
of  water  of  Boulder  Creek  which  is  claimed,  because  both 
sources  are  specified.  The  court  finds  that  the  respondents  are 
entitled  to  an  amount  of  said  water  not  exceeding  five  hundred 
inches,  which  was  appropriated  October  8, 1888.    The  date  of 
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the  appropriation  of  the  water  of  Boalder  Creek  by  the  appel- 
lant is  April  6,  1889.  The  notice  was  sufficient  to  pat  all  par- 
ties upon  inquiry  concerning  the  rights  of  the  respondents  to 
use  for  a  common  purpose  the  waters  of  both  creeks,  which  are 
branches  of  the  Boulder  River.  We  think|  howevery  that  the 
respondents  should  be  required  to  divert  all  the  water  which  is 
available  in  the  Lowland  fork  before  they  convey  the  remainder 
of  the  quantity  to  which  they  are  entitled  from  Boulder  Creek. 
This  action  will  make  the  rights  of  the  parties  certain^  and  cure 
the  obscurity  in  the  notice. 

It  is  ordered  and  adjudged  that  the  judgment  be  modified  in 
accordJEinoe  with  this  opinion^  and  that  when  so  modified  it  be 

affirmed. 

Modified  and  affirmed^ 

Habwood,  J.,  and  De  Witt,  J.,  concur. 
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iLJl*      McLEOD,  Respondent,  v.  DICKENSON,  Appellant. 

11  4a8  '  ' 

26  gl6i  iArgoed  JTanumiy  8, 1892.    DeoidfidJanoury  11, 1892.] 

Appsal^  lZ0Cord — SpecifiaUian  of  enror$. — An  order  of  the  ooort  below  orer- 
mling  a  motion  for  a  new  trial  cannot  be  renewed  on  appeal  where  no  tpecifi- 
cation  of  errors  or  bill  of  exceptions  is  contained  in  the  transcript.  {TayUr 
T.  BoUer,  2  Mont.  476;  Boss  t.  Buker,  6  Mont  ii2;  Baymond  t.  Uiaion,  7 
Mont.  299.  cited.) 

Appeal  from  EigfUh  Judicial  Distrid,  Oaaoade  Courvty. 

Defendant's  motion  for  a  new  trial  was  denied  by  Benton,  J* 

JoM.  P,  LeuriSy  for  Appellant 

Baum  &  Biskopf  for  Respondent 

Blake,  C.  J. — This  is  an  appeal  from  an  order  overruling 
the  motion  for  a  new  trial  and  the  judgment  The  transcript 
does  not  contain  a  specification  of  errors  or  bill  of  exceptions, 
and  the  action  of  the  court  below  which  is  complained  of  relates 
solely  to  a  motion  for  a  new  trial  and  cannot  be  reviewed. 
The  practice  of  this  court  has  been  uniform  upon  the  subject. 
{Taylor  v.  -Hotter,  2  Mont  476;  Basa  v.  Buker,  6  Mont  442; 


i 
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JRaynumd  v.  ITiexUmy  7  Mont.  299,  and  cases  cited.)  It  is  there- 
fore ordered  and  adjudged  that  the  appeal  be  dismissed  without 
prejudice. 

DiamissecL 
Habwood,  J,,  and  Db  Witt,  J.,  concur. 


______  '  11  «» 

QUIGLEY,   Respondent,  v.  BIEDSEYE  et   al.,  Ap-  L^-^ 

PELLANT8.  ^^  Wf 

[Argued  November  11, 1891.    Decided  January  18, 1892.1  LS!!^ 
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19     84 

Daxaoxs— Dtoersion  of  water — Insinuiions.—lji  an  action  for  damageB  for  the 

loBB  of  crops  by  reason  of  defendants'  interference  with  plaintiff's  water  right, 

the  refusal  of  the  court  to  instruct  the  jury  at  the  request  of  the  defendants,  in 

effect,  that  plaintiff  could  only  recover  for  the  net  profits  of  his  crops  after 

deducting  the  cost  of  planting  and  raising,  which  facts  must  be  proved,  cannot 

be  held  prejudicial  when  the  verdict  was  for  nominal  damages,  and  the  plaintiff 

had  proved  the  market  value  of  the  water  and  the  damage  from  the  loss  of  it 

and  his  crops,  describiug  what  he  had  planted  and  what  they  were  worth,  the 

defendant  having  had  full  opportunity  to  cross-examine  as  to  such  matters. 

{Carron  v.  Wood,  10  Mont.  500,  dted.) 

Water  BiaHTS—T^lte  by  aZi^TU.— An  alien  may  acquire  title  to  a  ditch  and  water 
right,  and  hold  the  same  untU  office  found  against  collateral  attacks  by  third 
persons  other  than  the  sovereign,  and,  in  the  absence  of  forfeiture  by  office 
^ound,  may  convey  title  to  his  grantee.  ( TiUbUis  t.  Ah  Tong,  4  Mont  686 ; 
TTu^f  V.  Mhnuel  9  Mont.  279,  distinguished.) 

Same — Surplus — Instructions. — In  the  case  at  bar  it  appeared  that  defendants' 
water  right  was  prior  to  plaintiff's,  and  that  in  order  to  exercise  their  right  it 
was  necessary  to  slum  their  dam  occasionally,  but  which  could  not  be  done 
without  raising  plaintiffs  gate  at  the  same  time.  The  court  instructed  the  jury 
to  the  effect  that  an  appropriator  of  water  has  no  right  to  the  surplus  over  the 
amount  of  his  appropriation,  nor  to  prevent  it  Arom  flowing  in  its  natural 
channel  to  the  prejudice  of  appropriators  below  entitled  to  its  use,  and  if 
defendants  prevented  or  interfered  with  the  surplus  water  running  into  plaint- 
iff's ditch  they  were  liable  for  damages  resulting  therefrom.  Held,  not  objec- 
tionable as  impliedly  denying  to  defendants  the  right  to  slum  their  dam  at  all, 
and  thereby  destroying  their  water  right,  inasmuch  as  the  injury  of  which 
plaintiff  complained  was  not  the  occasional  use  of  his  dam  by  defendants,  but 
Its  unnecessary  use  to  the  extent  of  wholly  destroying  the  enjoyment  of  his 
tight. 

JuDOHENTB— .Fbrm  0/  decree.— VBcts  found  and  required  to  be  stated  in  Ae  judg- 
ment shpuld  be  stated  therein  specifically,  and  not  by  reference  to  matter  in  a 
pleading. 

Nbw  Tsuoj^Newly  discovered  evidence. -—Where  no  effort  is  made  by  a  party  in 
the  trial  of  a  case  to  prove  the  contents  of  a  lost  deed  by  secondaiy  evidence, 
there  being  within  his  reach  at  the  time  evidence  both  of  the  loss  of  the  deed 
and  of  its  contents,  a  new  trial  wiU  not  be  granted  upon  the  subsequent  find- 
ing of  the  deed  on  the  ground  of  newly  discovered  evidence. 

Appeal  from  Third  Judicial  Distinct,  Deer  Lodge  Ocmnty. 
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Action  for  damages  for  the  diversion  of  water.    The  caose 
was  tried  before  Dubfee,  J.    Plaintiff  had  judgment  below. 

Statement  of  the  case  by  the  jadge  delivering  the  opinion. 

The  plaintiff  brought  his  action  for  damages  for  the  taking 
and  diversion  of  water  claimed  by  hiuL  He  also  asked  that 
the  defendants  be  enjoined  from  interfering  with  his  water 
right.  The  plaintiff  admitted  the  right  of  the  defendants  to 
two  hundred  inches  of  the  water  of  Ophir  Creek,  said  right 
dating  from  an  appropriation  in  the  year  1865.  Subject  to 
such  right,  the  plaintiff  claimed  two  hundred  and  fifty  inches 
of  said  water,  alleged  to  have  been  appropriated  in  the  year 
1866.  The  water  of  the  creek,  during  the  portion  of  the  year 
when  these  parties  required  it  for  their  uses,  was  heavily 
charged  with  tailings  from  mining  operations,  above  both  of 
the  parties,  and  independent  of  their  rights.  Defendants  took 
their  water  from  the  creek  by  the  Tiger  Ditch.  Two  hundred 
and  twenty-seven  feet  below  defendants,  plaintiff  took  his  water 
out  by  the  China  Ditch.  The  fall  from  defendants'  head  to 
plaintiff's  was  eight  and  one-half  feet.  Each  party  had  a  dam. 
It  seems  that  these  dams  had  a  twofold  office — one  was  to  raise 
the  water  and  throw  it  into  the  heads  of  the  ditches ;  the  other 
was,  in  order  to  form  a  pool  in  which  the  tailings  from  above 
might  settle,  so  that  they  would  not  be  carried  into  the  ditches 
and  fill  them  up.  When  there  was  a  considerable  head  of 
water  on,  and  the  mining  operations  above  were  extensive,  the 
load  of  tailings  was  very  heavy,  consisting,  not  only  of  fine 
stuff,  but  of  rocks  as  large  as  a  man's  head.  Some  of  the  wit- 
nesses called  this  matter  "slum,"  and  the  dams  ''slum  dams." 
During  active  operations  above  these  parties  the  dams  quickly 
filled  with  tailings.  It  then  became  necessary  to  open  the  dams 
for  a  few  minutes,  and  let  the  water  rush  out,  and  carry  the 
tailings  down  the  creek.  This  operation  was  called  ''slum- 
ming." It  was  claimed  that  this  slumming  could  be  successful 
only  when  the  two  dams  were  opened  together,  or  that  defend- 
ants' dam  could  b«  slummed  only  when  plaintiff's  gate  was  also 
open,  so  that  the  water  and  tailings  could  sweep  clear  through ; 
that  if  plaintiff's  dam  was  closed  when  defendants  slummed, 
the  tailings  would  back  up  against  defendants'  dam  and  gate. 
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and  impede  their  operations.  It  would  seem  that  if  both 
parties  slummed  at  onoe  there  was  no  trouble.  It  would  seem^ 
further,  that  there  was  a  want  of  harmonious  action  between  the 
parties  in  this  matter.  Defendants'  claimed  that  they  could  not 
use  their  water  right  at  all,  unless  plaintiff's  dam  were  opened 
fio  that  defendants  could  discharge  their  tailings.  The  plaint- 
iff's complaint  was  that  defendants  opened  his  gate,  and  kept 
it  open,  and  finally  tore  it  out  and  threw  it  into  the  creek,  so 
that  it  floated  away;  the  result  of  which  was  that  the  water  did 
not  go  into  plaintiff's  ditch,  and  so  interfered  with  plaintiff's 
enjoyment  of  his  rights,  and  that  thereby,  for  several  seasons, 
plaintiff  got  no  water  at  all,  and  was  greatly  damaged.  He 
asked  judgment  for  one  thousand  dollars  damages,  and  also 
an  injunction  to  restrain  defendants  from  interfering  with  his 
water  right.  Plaintiff  concedes  to  defendants  the  prior  right 
to  two  hundred  inches  of  water,  and  claims  for  himself  a  subse- 
quent right  of  two  hundred  and  fifty  inches.  The  jury  found 
only  a  general  verdict  for  twenty-five  dollars  damages  in  favor 
of  plaintiff.  The  court  made  other  special  findings.  The  de- 
fendants appeal  from  an  order  denying  a  new  trial  and  from 
the  judgment, 

Robinson  A  Stapleton,  and  Forbia  &  Forbis,  for  Appellants. 

The  plaintiff,  in  proving  his  case,  asked  witness  what  was 
the  damage  sustained  by  him  during  the  several  years  that  he 
was  deprived  of  the  use  of  the  water.  This  character  of  proof 
was  objectionable  as  not  the  proper  manner  of  proving  damages. 
(1  Sutherland  on  Damages,  194,  793,  794;  OUy  of  Chicago  v. 
Huenerbein,  85  111.  594;  28  Am.  Rep.  626.)  The  rights,  if 
any,  acquired  by  the  Chinamen  who  appeared  in  plaintiff's 
chain  of  title  were  in  their  nature  real  estate,  and  therefore  any 
conveyance  of  the  same  to  the  Chinamen  would  work  an  aban- 
donment on  the  part  of  the  original  owners,  and  the  Chinamen 
would  not  acquire  such  an  interest  as  they  could  convey  to 
plaintiff.     {TibbitU  v.  Ah  Tang,  4  Mont.  536.) 

The  fourth  and  fifth  instructions  virtually  told  the  jury  that 
the  defendants  could  not  interfere  with  the  head-gate  of  the 
plaintiff,  or  divert  the  waters  of  Ophir  Creek  from  the  ditch 
of  the  plaintiff  for  any  purpose  whatever,  while  the  evidence 
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plainly  shows  that  if  such  waters  were  allowed  continually  to 
run  in  plaintiff's  ditch  without  taking  out  plaintiff's  head-gate 
to  allow  the  tailings  to  be  cleared  away^  in  a  very  short  time 
the  tailings  would  have  backed  up  and  rendered  defendants' 
ditch  useless  for  any  purpose.  The  defendants'  right  to  dis- 
charge the  tailings  through  plaintiff's  head-gate  into  the  main 
channel  of  the  creek  is  nowhere  disputed^  and  yet  these  instruc- 
tions were  given  without  conditions  or  modificationS|  and  the 
court  by  them  practically  instructed  the  jury  that  the  defend- 
ants must  not  divert  the  water  from  the  plaintiff's  ditch,  even 
though  his  own  ditch  might  thereby  be  destroyed.  These  in- 
structions are  not  only  erroneous  in  themselves,  but  are  in 
direct  conflict  with  defendants'  second  and  third  instructions, 
whereby  the  court  told  the  jury  that  the  defendants  might  draw 
up  plaintiff's  head-gate  in  order  to  allow  the  slum  and  tailings 
to  escape.  The  court  found  that  the  defendants  had  a  prior 
right  to  two  hundred  and  fifty  inches  of  the  waters  of  Ophir 
Creek.  The  decree  confines  the  defendants  to  two  hundred  inches 
of  water,  or  in  other  words,  gives  the  plaintiff  everything  claimed 
in  his  complaint,  whereas  the  findings  give  the  defendants  two 
hundred  and  fifty  inches  of  water;  and  certainly  it  cannot  be 
contended  that  the  judgment  is  supported  by  these  findings. 

The  defendants  had  acquired  the  Illinois  Ditch  by  deed,  and 
upon  the  trial  of  the  case  could  not  procure  evidence  of  the  deed^ 
and  were  of  the  opinion  that  the  same  had  been  destroyed  by 
fire,  and  were  unable  to  prove  its  contents.  Before  the  case  was 
decided  the  defendants  by  affidavit  informed  the  judge  of  the 
court  that  they  had  discovered  their  deeds,  and  asked  to  be 
allowed  to  introduce  the  same  in  evidence  before  he  submitted 
his  findings  of  fact.  This  was  refused.  After  the  decision  the 
defendants  moved  for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence,  which  was  denied.  The  refusal  of  a  new 
trial  under  the  circumstances  was  a  gross  abuse  of  discretion* 
(Oranmer  v.  Porter,  41  Cal.  462.) 

Oole  &  WhikhUlf  for  Respondent 

The  first  point  made  by  the  appellants  is  without  foundation. 
The  only  damages  assessed  against  the  appellants  was  the  small 
sum  of  twenty-five  dollars,  and  these  damages  were  for  two  or 
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three  years,  and  were  assessed  against  the  appellants  for  the 
reason  that  they  deprived  the  plaintiff  of  water  during  these 
years.     There  is  no  proof  that  the  Chinamen  in  question  were 
aliens.     A  person  bom  within  the  Uniteil  States  of  Chinese 
parents  is  a  citizen  of  the  United  States.     {In  re  8ingy  21  Fed. 
Rep.  905.)    The  case  of  TibbiUs  v.  Ah  Tmig,  4  Mont.  536,  does 
not  decide  that  a  Chinaman  cannot  take  up  and  hold  a  water 
right.     It  simply  decides  that  under  the  United  States  law  he 
cannot  hold  a  mining  claim,  and  that  decision  should  not  be 
extended.     Subsequent  decisions  in  California  and  the  other 
Pacific  States  have  doubted  the  doctrine  laid  down  in  that  case, 
and  it  was  not  until  the  Congress  of  the  United  States  in  the 
Act  of  March  3,  1887,  prohibited  aliens  from  acquiring  real 
estate  in  the  Territories,  that  the  doctrine  was  enlarged  to  such 
an  extent  as  to  prohibit  aliens  from  taking  possession  of  any  of 
the  lands  belonging  to  the  United  States  in  any  of  the  Terri- 
tories, and  that  act  is  not  retroactive  and  does  not  apply  to  any 
thing  done  before  the  passage  of  the  act.     {LobdeU  v.  HcUly  3 
Nev.  507 ;  Courtney  v.  Turner ^  12  Nev.  345 ;  Princeton  iRn.  Go. 
V.  Ivrst  Nat,  Bank,  7  Mont.  530.)     It  is  admitted  that  the  ap- 
pellants had  a  prior  right  to  two  hundred  and  fifly  inches  of 
the  waters  of  Ophir  Creek,  and  that  the  confining  them  to  two 
hundred  inches  in  the  decree  was  a  mistake.     We  are  willing 
that  this  court  should  so  modify  it  but  not  at  our  cost,  as  has 
been  laid  down  in  various  cases  decided  by  the  Supreme  Court 
of  Montana,  and  particularly  in  the  case  of  Palmer  v.  Murray, 
8  Mont.  312.     If  the  defendants  knew  at  the  time  of  the  trial 
that  there  was  a  deed  in  existence  necessary  for  the  proof  of  any 
of  the  issues  in  their  case,  they  should  have  made  the  offer  to 
prove  it,  or  if  the  deed  had  been  burned  or  lost,  its  loss  could 
easily  have  been  accounted  for  and  then  secondary  proof  could 
have  been  introduced  as  to  the  contents  of  the  deed.     This  is 
elementary  law  and  there  is  no  need  of  citations  of  authority  to 
sustain  it.      The  court  exercised  a  sound  discretion  in  refusing 
a  new  trial  upon  the  ground  of  newly  discovered  evidence. 
(Stoakes  V.  Mmroe,  36  Cal.  388;  People  v.  VoU,  43  Cal.  168; 
Moran  v.  Abbey,  63  Cal.  56;  McLear  v.  Hapgood,  85  Cal. 
557 ;  Howard  v.  WinterSy  3  Nev.  539 ;   United  States  v.  Smith,  1 
Sawy.  277 ;  Francisco  v.  Benepe,  6  Mont.  243.) 
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Db  Witt,  J. — We  will  examine  the  pointB  made  by  appel- 
lants in  the  order  in  which  they  have  presented  and  discussed 
them. 

1.  The  court  refused  to  give  the  following  instruction  re- 
quested by  the  defieudants :  '^  Fourth,  The  plaintiff  is  required 
to  prove  any  damages  claimed  to  a  reasonable  certainty;  the 
jury  cannot  give  damages  on  mere  speculation.  That,  to  entitle 
the  plaintiff  to  damages  for  loss  to  his  garden,  it  is  necessary 
that  there  should  be  proof  of  the  amount  of  v^tables  he  would 
have  raised  with  a  supply  of  water,  and  the  value  of  such  vege- 
tables, after  deducting  the  cost  of  planting  and  raising  the  same; 
that  is,  he  can  recover  for  only  the  net  profits  thereof;  and, 
unless  the  above  facts  have  been  proven,  the  jury  must  disre- 
gard all  evidence  as  to  damages  to  his  garden  and  crop  of 
v^tables." 

The  plaintiff  asked  damages  in  the  amount  of  one  thousand 
dollars.  The  jury  gave  him  twenty-five  dollars.  We  have 
said  in  Carron  v.  Woody  10  Mont.  608 :  "  If  witnesses  testify 
as  to  what  amount  of  damage  resulted  from  the  destruction  of 
a  certain  thing,  measuring  the  damage  in  money,  the  witnesses 
are  subject  to  all  proper  inquiries  as  to  how  they  arrive  at  the 
value  stated;  as  to  whether  or  not  expenses  involved  in  connec- 
tion with  the  subject  have  been  considered  in  arriving  at  the 
value  or  damage  stated,  and  all  other  pertinent  inquiries  would 
be  proper ;  and,  if  a  witness  states  a  fact  which  is  the  result  of 
considering  several  conditions  to  arrive  at  a  truthful  statement, 
is  it  not  to  be  presumed  that  such  conditions  have  been  con- 
sidered by  the  witness?  At  any  rate,  as  before  observed,  the 
witness  may  be  questioned  as  to  whether  or  not  he  has  con- 
sidered in  detail  the  conditions  or  circumstances  which  affect  the 
fact  stated."  The  plaintiff  in  the  case  at  bar  testified  that  the 
market  value  of  the  water  as  it  was  being  sold  was  five  cents 
per  inch.  This  was  not  disputed.  At  this  rate,  the  witness 
said  that  the  damage  would  amount  to  about  one  hundred  and 
fifty  dollars  per  year  for  two  or  three  years  that  he  was  deprived 
of  the  water.  He  testified  as  to  the  destruction  of  his  garden, 
and  describes  in  detail  the  crops  that  he  had  planted,  and  what 
they  were  worth,  and  that  he  was  wholly  deprived  of  them  by 
the  want  of  the  water  for  two  or  three  years.     The  defendants 
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had  opportunity  to  cross-examine.  The  defendants  asked  that 
all  of  the  plaintiff's  evidence  as  to  damages  be  stricken  out, 
and  their  instruction  refused  practically  asked  the  same  thing. 
Again,  it  is  to  be  observed  that  the  verdict  for  twenty-five  dol- 
lars,  under  the  circumstances,  is  more  of  the  nature  of  a  verdict 
for  nominal  than  special  damages.  The  damages  sought  to  be 
proved  amounted  to  some  four  hundred  dollars,  and,  as  alleged, 
to  one  thousand  dollars.  Under  these  circumstances,  twenty- 
five  dollars  would  seem  to  be  nominal  damages.  If  plaintiff's 
rights  were  invaded,  he  was  entitled  to  nominal  damages.  This 
seems  to  be  the  view  that  the  jury  took  of  the  matter  of  dam- 
ages. In  consideration  of  the  fact  that  defendants  had  oppor* 
tunity  to  cross-examine  as  to  the  details  of  the  damages  claimed, 
and  that  the  verdict  seems  to  be  for  only  nominal  damages,  we 
are  of  the  opinion  that  it  appears  that  the  defendants  were  not 
injured  by  the  court's  refusal  to  give  instruction  No.  4. 

2.  In  the  chain  of  title  of  plaintiff  to  the  ditch  and  water 
right  which  he  claims  (the  China  Ditch),  appear  the  names  of 
some  alleged  Chinamen  as  grantees  from  the  older  owners  of 
the  ditch,  and  as  grantors  to  the  plaintiff.  Defendants  claim 
that,  under  the  doctrine  of  Tibbitts  v.  Ah  Tong,  4  Mont.  536, 
and  Wvif  v.  Manudj  9  Mont.  279,  Chinamen  cannot  take  real 
estate,  and  therefore  that  the  grant  of  this  water  right  and  ditch 
to  the  Chinamen  was  an  abandonment  by  the  original  owners, 
and  hence  plaintiff  took  no  title  from  the  Chinamen.  In  those 
cases  the  real  estate  in  question  was  mining  claims  upon  the 
public  domain  of  the  United  States.  In  WulJ  v.  Manuel  we 
endeavored  to  make  it  clear  that  such  mining  claims  were  a 
class  of  real  estate  9ui  generis,  and  the  doctrine  of  those  cases 
was  placed  upon  the  peculiar  character  of  the  real  estate  in  ques- 
tion, by  virtue  of  the  provisions  of  the  United  States  statutes 
which  opened  the  mineral  lands  of  the  United  States  to  explo- 
ration and  purchase  by  citizens  of  the  United  States  and  those 
who  had  declared  their  intentions  to  become  such.  We  said  in 
Wxdf  V.  Manuel,  9  Mont.  285:  "No  other  persons  may  apply 
to  purchase  [such  mineral  lands]  from  the  United  States.  The 
mineral  lands  of  the  government  are  not  open  to  exploration, 
occupation,  or  purchase  by  aliens.  An  alien  may  not  even  take 
or  hold  real  estate  of  this  class "     Let  it  be  conceded^ 
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in  the  case  at  bar,  that  the  ChinameD  who  were  a  link  in  the 
chain  of  plaintiff's  title  were  aliens.  Let  it  be  conceded  that 
the  ditch  and  water  right  were  real  estate.  It  was  not  real 
estate  of  aoj  such  nature  as  are  possessory  rights  to  mining 
claims  upon  the  public  domain  of  the  United  States.  Its  pos- 
session^ or  its  right  of  possession,  was  not  restricted,  as  are  said 
mining  rights,  by  a  special  statute  of  the  United  States,  declar- 
ing that  none  should  occupy  or  purchase  it  but  citizens  of  the 
United  States,  and  those  who  had  declared  their  intention  to 
become  such. 

The  inapplicability  of  the  doctrine  of  ^Bbbitts  v.  Ah  Tong 
and  Wvlf  v.  Manud  to  real  estate  not  clothed  with  the  pe- 
culiar characteristics  of  possessory  rights  to  mining  claims  is 
apparent.  Therefore  we  have  simply  this  proposition:  The 
chain  of  title  is  A  to  B  to  C  to  D.  D  is  in  court  with  his 
title  attacked  because  C  was  an  alien.  The  real  estate  is  not  a 
possessory  right  to  a  mining  claim.  All  that  is  to  be  considered 
is,  therefore,  whether  an  alien  may  take  real  estate,  aud  hold  the 
same  until  office  found,  against  collateral  attacks  by  third  per- 
sons other  than  the  sovereign,  and  whether  such  alien,  in  the 
absence  of  forfeiture  by  office  found,  may  convey  title  to  his 
grantee.  Of  this  there  is  no  doubt  We  subjoin  a  few  of 
the  leading  cases :  Gtosh  v.  De  VcUk,  1  Wall.  8 ;  Oderman  v. 
Baldmn,  6  Wall.  121 ;  Fairfaxes  Devisee  v.  Hunter^e  Lessee,  7 
Cranch,  619;  PkiUips  v.  Moore,  100  U.  S.  208;  Oraig  v.  Bad- 
ford,  3  Wheat.  594;  Mooers  v.  White,  6  Johns.  Ch.  360;  1 
Washburn  on  Real  Property  (6th  ed.),  79,  and  cases  there 
cited. 

3;  The  defendants  complain  of  instructions  numbered  4  and 
6  given  at  the  request  of  plaintiff.  They  are  as  follows:  "(4) 
You  are  instructed  that  an  appropriator  of  water  in  a  stream 
has  no  right  to  or  control  over  any  waste  or  surplus  water  over 
and  above  the  amount  of  his  own  appropriation,  and  has  no 
right  to  prevent  the  same  from  running  in  its  natural  channel 
to  the  prejudice  of  any  one  lower  down  the  stream  having  a 
right  to  use  or  divert  such  surplus  or  waste  water,  and  any  one 
interfering  with  or  preventing  the  use  of  such  surplus  water  by 
one  lawfully  entitled  thereto  is  liable  for  any  damage  resulting 
from  such  interference.    (5)  You  are  instructed  that  if  there 
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were  at  any  season  surplus  or  waste  water^  running  past  the 
head  of  defendants'  diteh^  to  which  the  latter  had  no  right  by 
virtue  of  possession  or  ownership,  or  of  any  prior  appropriation, 
defendants  had  no  right  to  interfere  with  such  surplus  or  waste 
water,  or  prevent  the  same  running  into  the  ditch  claimed  by 
the  plaintiff;  and  if  defendants  thereby  deprived  the  plaintiff 
of  any  water  to  which  he  is  entitled,  and  if  you  further  find 
that  the  plaintiff  was  the  owner  or  entitled  to  the  possession  of 
and  enjoyment  of  a  ditch  situated  below  the  head  of  the  Tiger 
Ditch,  and  constructed  for  the  purpose  of  conveying  the  water 
from-  said  creek,  and  the  defendants  interfered  with  or  prevented 
the  running'  into  said  ditch  of  any  surplus  or  waste  water  run- 
ning down  said  creek,  then  the  plaintiff  would  be  entitled  to 
recover  from  the  defendants  any  damages  which  he  may  have 
suffered  by  reason  of  their  acts.'' 

These  instructions  abstractly  read  like  good  law.  The  de- 
fendants' complaint  is  this :  That  defendants'  water  right  was 
prior  to  plaintiff's;  that,  in  order  for  the  defendants  to  exercise 
their  right,  it  was  necessary  to  raise  their  gate,  and  allow  a  rush 
of  water  to  carry  out  the  tailings  accumulated  in  their  dam ; 
that  this  could  not  be  done  without  opening  plaintiff's  gate  at 
the  same  time,  for,  if  plaintiff's  gate  remained  closed,  the  tail- 
ings would  not  run  off,  but  would  back  up  against  defendants, 
gate,  and  clog  it  with  tailings,  so  that  the  slumming  operation 
could  not  be  carried  on ;  and  that,  therefore,  these  instructions 
4  and  5  impliedly  informed  the  jury  that  defendants  were  not 
entitled  to  slum  their  dam  at  all,  and  that,  therefore,  the  enjoy- 
ment of  their  water  right  was  destroyed.  But  the  acts  that 
plaintiff  complained  of  were  not  the  momentary  raising  of  the 
gate  ot  plaintiff  in  order  to  successfully  slum  defendants'  dam. 
That  seems  to  be  the  slumming  right  that  defendants  claim. 
But  plaintiff's  alleged  injury  was  that  defendants  tore  out  his 
gate  altogether,  and  finally  let  it  float  off  down  the  creek,  and 
so  deprived  plaintiff  of  the  water  which  would  accumulate  in 
his  reservoir,  and  so  be  thrown  into  the  head  of  his  ditch,  and 
this  fqr  some  three  years.  That  was  the  injury  that  plaintiff 
complained  of,  and  it  was  that  which  these  instructions  met 
We  understand  that  this  slumming  right  of  defendants  was 
conceded  by  the  parties.    It  was  recognized  by  the  court  in 
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another  instruction.  But  it  was  not  admitted  or  successfully 
contended  that  defendants  might  unnecessarily  exercise  the  slum- 
ming right  to  the  extent  of  keeping  plaintiff's  dam  always  open, 
or  tearing  out  his  gate  and  keeping  it  out,  and  thus  destroying 
wholly  plaintiff's  enjoyment  of  his  water  right,  and  keeping  the 
water  for  all  the  time  from  going  into  the  head  of  his  ditch. 
We  see  no  error  in  these  instructions,  taken  in  connection  with 
the  rest  of  the  case. 

4.  One  of  the  findings  of  the  court  is  that  the  defendants 
have  a  prior  right  to  two  hundred  and  fifty  inches  of  the  water 
of  Ophir  Creek.  The  judgment  restrains  the  defendants  from 
interfering  with  the  water  right  of  plaintiff  to  the  extent  men- 
tioned in  the  complaint.  The  complaint  admits  the  right  of 
the  defendants  to  only  two  hundred  inches.  The  judgment  is 
open  to  criticism  in  not  stating  the  facts  in  itself  instead  of 
referring  to  something  in  a  pleading.  The  judgment  gives  the 
defendants  only  two  hundred  inches,  whereas  the  court  found 
that  they  were  entitled  to  two  hundred  and  fifty.  This  seems 
to  have  been  an  error  in  the  preparation  of  the  judgment, 
which  should  be  corrected.  Respondent  himself  admits  that 
it  should  be  corrected  to  conform  to  the  findings. 

5.  This  case  was  tried  October  21,  1890.  On  January  19, 
1891,  the  court  made  its  findings.  Between  these  dates,  on  No- 
vember 22d,  the  defendants  presented  to  the  judge  an  affidavit 
of  one  of  the  defendants  setting  forth  the  facts  of  additional 
evidence  material  to  the  rights  of  the  defendants,  and  requested 
the  court  to  hear  their  testimony.  This  affidavit  was  never 
filed  in  the  case,  or  served  on  the  plaintiff's  attorneys.  The 
jury  had  found  their  verdict  and  been  discharged.  This  affi- 
davit was  embodied  in  the  affidavit  of  defendants  filed  March 
6,  1891,  on  which  defendants  based  their  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence.  The  snl>> 
stance  of  the  affidavit  on  which  defendants  asked  for  a  new 
trial  is  as  follows :  That,  in  addition  to  the  Tiger  Ditch,  the 
defendants  owned,  and  had  owned  since  1872,  what  was  called 
the  '< Illinois  Ditch"  ;  that  the  Illinois  Ditch  was  dug  in  1866; 
that  the  rights  of  the  Illinois  Ditch  owners  and  the  China 
Ditch  owners  were  litigated  in  1867,  and  on  July  19th  of  that 
year  a  judgment  was  rendered  adjudging  the  Illinois  Diteh 
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people  to  be  the  owners  of  the  waters  of  Ophir  Gulch,  to  the 
extent  of  one  hundred  and  twenty-five  inches,  as  against  the 
China  Ditch  owners,  and  enjoining  the  China  Ditch  people 
accordingly ;  plaintiff  herein  is  the  successor  in  interest  of  the 
China  Ditch  owners;  defendants  are  the  successors  in  interest 
of  the  Illinois  Ditch  people,  who  were  the  successful  litigants 
in  the  action  above  mentioned,  in  1867;  that  on  the  trial  of 
this  case  the  defendants  did  not  make  proof  of  their  rights 
under  the  Illinois  Ditch  title,  for  the  reason  that  the  deed  con- 
veying said  ditch  to  them  was  not  on  record,  and  there  was  no 
evidence  of  the  same  except  the  deed  itself ;  that  a  deed  had 
been  executed  by  the  Illinois  Ditch  owners  to  the  defendants  in 
July,  1873;  that  affiants  believed  that  they  had  given  this  deed 
to  their  counsel,  and  the  office  of  said  counsel  had  been  destroyed 
by  fire,  with  all  its  contents,  and  affiants  believed  that  said  deed 
had  been  destroyed  in  said  fire;  that  on  the  trial  of  this  case 
defendants  intended  to  prove  said  destruction  of  the  deed,  but 
that  their  said  counsel  informed  them  that  the  said  deed  was 
not  in  his  office  at  the  time  of  said  fire;  that  defendants  made 
diligent  search  for  the  deed,  but  were  unable  to  find  the  same, 
and  for  the  want  of  said  deed  were  unable  to  prove  the  owner- 
ship in  said  ditch  and  water;  several  weeks  afler  the  trial  the 
defendants  found  the  deed;  that  the  rights  of  the  Illinois 
Ditch  to  one  hundred  and  twenty-five  inches  of  water  are  prior 
to  the  rights  of  the  plaintiff. 

It  may  be  observed  that  this  was  the  second  trial  of  this  case. 
How  the  Illinois  Ditch  matter  fared  on  the  first  trial  does  not 
appear.  But  the  fact  that  this  was  a  second  trial  is  pertinent 
to  the  matter  of  diligence  in  providing  for  the  proof  of  the 
matter  in  the  alleged  lost  deed. 

Such  was  the  showing  of  newly  discovered  evidence.  Any 
right  or  claim  to  the  waters  of  Ophir  Creek  by  virtue  of  the 
Illinois  Ditch  and  water  right  was  never  mentioned  on  the  trial. 
Defendants  relied  wholly  upon  the  Tiger  Ditch.  They  claim 
that  they  thought  that  the  deed  to  them  of  the  Illinois  Ditch  had 
been  destroyed  by  a  fire  in  the  office  of  their  counsel.  Before  the 
trial  their  counsel  informed  them  that  the  deed  was  not  in  his 
office  when  the  same  was  destroyed  by  fire.  Defendants  further 
say  that  they  have  made  diligent  search  for  the  deed,  and  could 
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not  find  it.  They  say  nothing  about  how  they  did  find  it  after 
the  trial,  as  explanatory  of  their  not  being  able  to  find  it  when 
they  made  their  diligent  search  for  it.  If  what  they  say  is  true, 
they  had  ample  foundation,  or,  if  they  did  not  have  the  founda- 
tion, they  had  the  means  of  laying  it,  for  proving  the  grant  to 
them  of  the  Illinois  Ditch  by  secondary  evidence.  They  could 
have  shown  the  destruction  or  loss  of  the  deed,  and  their  diligence 
in  endeavoring  to  find  it,  if  it  were  lost,  and  then  proved,  or  at 
least  endeavored  to  prove,  the  contents  of  the  deed  by  secondary 
evidence.  If  they  had  attempted  to  make  such  proof,  and 
unavoidably  failed,  and  in  addition  thereto  if  they  had,  on  the 
trial,  made  any  claim  of  rights  under  the  Illinois  Ditph  title, 
or  sought  to  establish  any,  we  should  regard  with  more  favor 
their  claim  of  newly  discovered  evidence.  On  the  trial  they 
had  evidence  of  their  alleged  rights  under  the  Illinois  Ditch 
title.  They  had  evidence  of  the  loss  of  the  deed,  and  they  had 
the  grantees  present  in  court  to  prove,  or  attempt  to  prove,  the 
contents.  They  made  no  such  effort.  The  deed  now  would 
prove  no  more  than  the  secondary  evidence  of  its  contents 
would  have  proved  on  the  trial.  We  are  of  opinion  that  no 
meritorious  showing  of  newly  discovered  evidence  is  made. 

6.  Appellants  also  specify  that  the  evidence  is  insufficient  to 
sustain  the  verdict  of  the  jury  or  the  findings  of  the  court  As 
we  recently  observed  in  Leonard  v.  Shatzer^  arUey  page  422,  the 
appellants  collate  the  evidence  that  was  favorable  to  them,  and 
the  respondent  makes  the  same  sort  of  showing.  Appellants 
say  that  they  do  not  insist  that  they  are  supported  by  a  pre- 
ponderance of  testimony,  but  that  there  is  no  testimony  at  all 
contrary  to  their  view.  We  are  of  opinion  that  the  record  does 
not  support  their  claim.  We  can  say  here,  as  we  said  in  Gzrron 
V.  Woody  10  Mont  506 :  "  As  oflen  occurs  in  controversies,  there 
is  considerable  difierenoe  in  the  statements  of  witnesses  for  the 

respective  parties It  was  the  province  of  the  jury  to  pass 

upon  the  credibility  of  witnesses  and  the  weight  of  testimony, 
and  make  a  finding.  It  has  often  been  announced  by  this  court 
that,  where  there  is  evidence  to  support  the  verdict,  the  same  will 
not  be  disturbed  because  there  is  conflicting  testimony  upon  the 
subject ;''  citing  cases  from  this  court.  We  are  satisfied  that  the 
evidence  supports  the  verdict  and  the  findings  in  this  case. 
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We  have  now  examined  all  the  points  presented  by  appel- 
lantS|  and  determine  them  all  adversely  to  them,  except  as  to 
the  matter  of  the  modification  of  the  judgment. 

We  pause  to  remark  upon  one  matter.  It  seems  that  a  plat 
of  the  premises  was  in  evidence.  Some  of  the  witnesses  con- 
stantly refer  to  this  plat  to  explain  the  situation.  The  evidence 
of  the  witnesses  referring  to  the  plat  is  all  given,  and  the  plat 
is  omitted.  The  plat  would  have  been  of  great  assistance  to 
this  court.  When  the  parties  concluded  to  omit  it  from  the 
record,  they  might  as  well  have  omitted  the  useless  testimony 
in  regard  to  it.     (  Upton  v.  Larkin,  7  Mont.  449.) 

Let  the  judgment  be  modified  so  that  it  will  adjudge  that  the 
defendants  are  entitled  to  the  prior  right  to  two  hundred  and 
fifty  inches  of  the  waters  of  Ophir  Creek,  instead  of  two  hun- 
dred. The  District  Court  is  directed  to  make  that  modification, 
and  as  modified  the  judgment  is  affirmed;  also  the  order  deny- 
ing the  motion  for  a  new  trial.     This  at  the  cost  of  appellants. 

{Palmer  v.  Murray^  8  Mont.  319.) 

Modified  and  affirmed^ 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 


EOCHELEAU,  Respondent,  v.  BOYLE,  Constable,  et 

AL.,  Appellants. 

[Argaed  Noyember  12, 1891.    Decided  Janaary  25, 1892.1 

Chattel  MoBTOAGES^Potcer  of  sale  by  mortgagor — Hoidence. — A  finding  that 
sales  of  goods  by  a  mortgagor,  in  the  nsnal  ooorse  of  trade,  were  not  made 
with  the  knowledge  or  consent  of  the  mortgagee,  cannot  be  supported  in  the 
face  of  evidence  that  the  mortgagee  occasionally  made  purchases  of  the  goods 
coyered  by  the  mortgage,  and  personally  conducted  another  business  three  or 
four  doors  from  the  place  where  the  mortgagor  was  selling  the  mortgaged  goods 
in  open  market. 

8a]£b— iSame.  — A  mortgage  of  a  stock  of  goods  which  leaves  possession  with  the 
mortgagor,  with  power  to  sell  the 'goods  in  the  usual  course  of  trade  without 
accounting  for  the  proceeds,  whether  such  power  appear  upon  the  face  of  the 
instrument  or  be  proved  by  extrinsic  evidence,  is  inherently  and  essentially 
yoid  as  to  creditors,  though  filed  and  accompanied  with  the  proper  affidavit  and 
acknowledgment,  as  under  such  droumstances  the  possession  of  the  mortgaged 
property  cannot  be  said  to  remain  in  the  mortgagor  as  security  for  the  debt  as 
permitted  by  section  1638,  fifth  division  of  the  Compiled  Statutes. 

Saxb — Description, — A  mortgage  upon  merchandise  which  describes  the  property 
m  "  stock  on  hand'*  is  void  for  uncertainty  of  description. 
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fiiME—  ValidUy—  Void  in  jpart. —Though  a  mortgage  of  penooal  property  may  b» 
Toid  as  to  a  part  of  the  property  for  onoertainty  of  description,  or  where  such 
part  is  eoyered  by  a  prorlBioD  which  Tiolatea  the  statute,  it  is  not  thereby  Toid 
in  totot  but  where  the  good  faith  of  the  parties  is  admitted,  such  mortgage 
may  be  enforced  as  to  other  property,  sufficiently  described  and  not  affected  by 
or  embraced  within  the  unlawful  proyision.  {Schwab  t.  Ovoeru,  10  Mont.  881, 
dted ;  Leopold  t.  Silverman,  7  Mont  266,  reriewed  and  criticifled.) 

Appeal  from  Third  Judicial  IHstridf  Deer  Lodge  County, 

Action  on  official  bond  of  a  constable.  The  caose  was  tried 
before  Durfee,  J.     Plaintiff  had  judgment  below. 

Forbk  &  Forbis,  and  Geo,  B,  Winston^  for  Appellants. 

A  chattel  mortgage  of  a  stock  of  goods,  used  in  the  way  of 
retail  trade,  and  where  the  mortgagor  is  allowed  to  continue  in 
the  possession  of  the  property,  and  to  sell  the  goods  in  the  usual 
course  of  trade,  is  in  law  fraudulent  and  void,  as  against  the 
creditors  of  the  mortgagor,  no  matter  whether  the  parties  in- 
tended any  actual  fraud  or  not.  And  an  agreement  or  under- 
standing between  the  mortgagor  and  mortgagee  of  chattels, 
though  made  after  the  execution  of  the  mortgage,  that  the 
mortgagor  may  sell  the  mortgaged  property,  or  a  part  thereof, 
on  his  own  account,  renders  the  mortgage  void  as  to  the  cred- 
itors of  the  mortgagor,  and  such  agreement  or  understanding 
will  be  proven  by  evidence  that  the  mortgagor  did  so  sell  with 
the  knowledge  of  the  mortgagee,  and  without  objection  on  hia 
part.  {Leopold  v.  Silverman,  7  Mont.  266 ;  Peiaer  v.  PeUootas, 
50  Tex.  638;  32  Am.  Rep.  621;  Standard  Imp.  Go,  v.  SchuUz, 
46  Kan.  52;  Lewiston  Nat,  Bank  v.  Martm,  Idaho,  March, 
1890,  23  Pac.  Rep.  920;  Aiken  v.  Pascall,  19  Or.  493;  TFtne- 
burgh  v.  Schaer,  2  Wash.  328 ;  Herman  on  Chattel  Mortgages, 
p.  236;  Pierce  on  Fraudulent  Mortgages  of  Merchandise,  §§  37, 
38,  39,  40,  41,  43,  44,  45,  47,  48,  64,  66,  65,  67,  68,  69,  122, 
126,  131,  and  cases  there  cited;  Hangen  v.  HachemeisteTf  114 
N.  Y.  566;  11  Am.  St  Rep.  691;  Benedict  v.  Renfro,  76  Ala. 
121;  61  Am.  Rep.  429.  See,  also,  note  to  Frankkouaer  v.  JNUtt, 
31  Am.  Rep.  178;  WUmm  v.  VoigfU,  9  Colo.  614.)  The  fact 
that  other  property  besides  merchandise  is  included  in  the 
mortgage  does  not  alter  the  result.  A  mortgs^  of  this  kind 
being  void  in  part  is  void  in  toto.    It  is  void  ab  initio.    (Diwer 
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T.  MoLaughOnj  2  Wend.  696 ;  20  Am.  Dec  656 ;  Wibon  y. 
Voight,  9  Colo.  614,  which  case  is  quoted  with  approval  in 
Leopold  V.  Silverman^  mpra;  Euasell  v.  Winney  37  N.  Y,  619; 
^7  Am.  Dea  765;  Brasher  v.  Chridophe,  10  Colo.  284;  Jones 
on  Chattel  Mortgages,  §  350,  and  cases  there  cited ;  SommennUe 
V.  HorUmy  4  Yerg.  541;  26  Am.  Dec.  242 ;  Horton  v.  WiUiams, 
21  Minn.  187.)  From  the  authorities  above  cited  it  will  be 
seen  that  in  a  majority  of  the  States  where  this  question  has 
been  decided  the  doctrine  that  a  mortgage  void  in  part  is  void 
in  toto  is  upheld,  while  in  three  (Missouri,  Illinois,  and  in  Ar- 
kansas) the  contrary  doctrine  has  been  held.  The  decision  by 
Judge  Dillon,  which  is  so  much  relied  upon  by  counsel  for 
plaintiff,  is  a  Missouri  case,  and  was  no  doubt  decided  as  it  was 
by  Judge  Dillon  in  deference  to  precedent  in  that  State.  There 
can  be  no  doubt  that  a  majority  of  the  decisions  on  this  point 
hold  that  a  chattel  mortgage  void  in  part  is  void  in  toto.  The 
case  of  Schwab  v.  Owens,  10  Mont.  381,  is  not  decisive  of  the 
point  in  question,  as  is  contended  by  counsel  for  respondent,  so 
fistr  afi  the  Supreme  Court  of  this  State  is  concerned.  That  case 
does  not  decide  the  point  in  question  in  this  case.  The  case  at 
bar  is  more  in  line  with  Leopold  v.  Silverman,  supra,  as  will  be 
seen  by  a  comparison  of  the  cases  mentioned.  The  mortgagor 
in  the  case  at  bar  was  a  merchant,  and  a  portion  of  the  property 
mortgaged  was  ''stock  on  hand,''  or  his  stock  in  trade,  as  was 
shown  by  the  evidence.  None  of  the  proceeds  of  the  sales  of 
this  stock  were  ever  paid  over  to  the  mortgagee  to  be  applied 
on  the  mortgage  debt,  although  this  mortgage  had  been  on  thb 
stock  for  nearly  six  months  at  the  time  of  the  levy.  This  alone 
is  sufficient  to  stamp  the  mortgage  with  fraud. 

Chle  &  WkUehill,  for  Respondent. 

I.  It  was  decided  in  the  case  of  Leopold  v.  Silverman,  7 
Mont.  266,  that  the  mere  retention  of  the  possession  of  goods 
mortgaged  is  neither  fraudulent  per  se  nor  a  badge  of  fraud  in 
law,  since  the  statute  was  passed  requiring  the  filing  of  an  affi- 
davit of  all  the  parties  that  the  mortgage  was  made  in  good 
faith  and  without  any  design  to  hinder  or  delay  the  creditors 
of  the  mortgagee.  In  the  case  at  bar,  there  being  no  agree- 
ment in  the  mortgage  for  a  sale  of  the  property  described  as 


454  BocHELEAU  V.  BoYLB.        [Dec.  T.,  1891 

''stock  on  hand/'  the  instrument  is  not  fraudulent  in  law,  and 
it  can  only  be  fraudulent  in  fact  by  proof  of  an  outside  agree- 
ment, and  in  such  case  intent  to  defraud  must  be  proven  to 
have  existed  at  the  time  of  its  execution.  The  intent  cannot 
be  inferred  by  the  court  {Horion  v.  Williams,  21  Minn.  187; 
Emng  v.  Oray,  12  Ind.  64;  Maple  v.  Bumaidey  22  Ind.  139; 
Allen  V.  Wheder,  4  Gray,  123;  Banfiddy.  Whipple,  14  Alleo, 
13;  Oreen  v.  Tanner,  8  Met,  411;  Bagg  v.  Jerome,  7  Mich. 
145;  EMne  v.  Katzenberger,  20  Ohio  St.  110;  5  Am.  Rep. 
630;  Ford  v.  WiUiams,  24  N.  Y.  359;  Miller  v.  Lockwood,  32 
N.  Y.  293.)  The  question  of  fraudulent  intent  was  submitted 
to  a  jury  and  it  was  decided  there  was  none.  It  is  therefore 
needless  to  review  the  authorities  cited  by  counsel,  and  for  the 
further  reason  also  that  this  court  has  already  decided  the  exact 
point  of  contention  in  Sohtoab  v.  Owens,  10  Mont.  S81. 

II.  The  jury  found  that  the  mortgagor  did  not  know  that  . 
the  mortgagee  was  selling  the ''  stock  on  hand."     Even  if  there 
was  a  substantial  conflict  in  the  evidence,  the  verdict  or  findings 
are  conclusive,  though  against  the  weight  of  evidence,  and  will 
not  be  reversed  on  appeal.    {Payne  v.  Jaoobs,  1  Cal.  39.) 

III.  The  words  ''stock  on  hand"  in  the  mortgage  in  ques- 
tion described  but  a  small  portion  of  the  property  embraced  in 
it.  Nearly  all  the  property  was  specifically  described;  it  could 
not  be,  and  was  not  intended  to  be  included  in  that  described  as 
"stock  on  hand."  At  the  trial  no  evidence  was  given  or  ofiered 
to  show  an  express  agreement,  contemporaneous  with  the  exe- 
cution of  the  mortgage,  that  the  mortgagor  might  sell  the  "  stock 
on  hand,"  or  anything  in  the  usual  course  of  trade  except  by 
inference;  on  the  contrary,  it  was  proven  beyond  all  question 
that  no  such  agreement  had  ever  been  considered  at  all  or  even 
tacitly  understood  between  the  parties.  The  facts  that  the  re- 
spondent had  been  at  the  bakery  of  the  mortgagor,  and  that 
there  was  an  account  in  the  bakery  books  against  him,  of  which 
he  had  no  knowledge,  were  at  most  circumstances  to  be  sub- 
mitted to  the  jury  as  tending  to  prove  a  prior  agreement  made 
at  the  time  of  the  execution  of  the  mortgage.  {Roundy  v. 
Converse,  71  Wis.  524;  5  Am.  St.  Rep.  240;  Peabody  v.  Lan- 
dm,  61  Vt.  318;  15  Am.  St.  Rep.  903.) 

IV.  The  point  made  by  appellants  that  a  mortgage  void  in 
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part  is  void  in  toio  is  not  so  far-reaching  as  is  claimed  by  them. 
It  is  only  in  New  Tork  and  one  or  two  other  States  that  a 
mortgage  which  is  void  by  reason  of  containing  a  provision 
allowing  the  mortgagor  to  sell  goods  covered  by  it^  in  the  usual 
course  of  trade,  is  void  as  to  every  kind  of  property  embraced 
in  it,  and  also  in  those  cases  where  the  intention  to  delay,  hinder, 
and  defraud  the  mortgagor's  creditors  is  participated  in  by  both 
mortgagor  and  mortgagee  at  the  time  of  the  execution  of  the 
mortgage.  In  every  other  sort  of  case  in  which  this  point  has 
been  decided  it  is  held  that  a  mortgage  not  actually  fraudulent 
in  its  inception  may  be  valid  in  part  and  void  in  part  It  is 
valid  as  to  such  chattels  as  have  been  properly  described,  and 
in  no  sense  are  included  with  those  as  to  which  the  power  of 
sale  did  apply.  (Jones  on  Chattel  Mortgages,  §  351 ;  Bamet 
V.  Fergus,  51  111.  352 ;  99  Am.  Dec.  547 ;  Lund  v.  Fldeher,  39 
Ark.  325;  43  Am.  Rep.  270;  DonneU  v.  Byem,  69  Mo.  468; 
Weeden  v.  Hatoes,  10  Conn.  50;  Langdon  v.  Phelps,  52  How. 
Pr.  387;  In  re  Kahley,  2  Biss.  383;  In  re  Kirkbride,  5  Dill. 
116;  Stale  v.  Tasker,  31  Mo.  445;  Voorhis  v.  Langsdorf,  31 
Mo.  451.) 

Habwood,  J. — It  appears  from  the  record  that  on  the 
twelfth  day  of  August,  1889,  Alphonse  Benjamin,  of  Deer  Lodge 
County,  mortgagor,  executed  and  delivered  to  A.  Rocheleau, 
mortgagee,  a  chattel  mortgage  of  property,  described  therein  as 
follows:. "All  the  following  described  property,  situate  and 
being  in  the  city  of  Anaconda,  Deer  Lodge  County,  Montana, 
to  wit:  One  bay  horse,  branded  44  on  the  left  shoulder;  one 

bay  horse,  branded  P  on  left  hip,  and on  left  shoulder; 

one  express  wagon ;  two  sets  of  double  harness;  one  bread-box ; 
three  show-cases;  one  counter  scale;  one  milk-shake  machine; 
one  desk;  four  chairs;  and  baking  outfit;  stock  on  hand,"  — 
to  secure  a  promissory  note  executed  and  delivered  by  the 
mortgagor  to  the  mortgagee  of  the  same  date,  for  the  sum  of 
$1,000,  payable  six  months  after  date,  which  note  was  set  out  in 
the  mortgage.  Said  mortgage  provided  for  the  possession  of 
said  property  to  remain  with  the  mortgagor,  and  the  mortgage 
was  duly  filed  for  record  in  the  oflBce  of  the  county  clerk  and 
recorder  of  Deer  Lodge  County,  as  provided  by  law.    There- 
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after,  while  said  mortgage  was  in  force  and  onsatisfied,  appel- 
lanty  Peter  Bojle,  as  constable,  seized  and  sold  the  property 
described  in  the  mortgage  ander  and  hy  virtue  of  certain  writs 
of  attachment  and  execution  duly  issued  in  actions  at  law 
brought  against  the  mortgagor  by  other  creditors,  and  this  action 
was  brought  against  said  constable  and  his  sureties  upon  his 
official  bond,  to  recover  the  amount  due  on  said  promissory 
note. 

Appellants  admit  by  answer  the  execution  of  said  promissory 
note  and  mortgage  to  secure  the  same,  and  the  good  faith  of  the 
transaction,  but  seek  to  justify  the  taking  of  said  property  under 
said  processes  on  the  ground  that  the  mortgage  was  void  as  to 
said  attaching  creditors,  because  it  was  made  and  intended  to 
cover  by  the  words  ^^  stock  on  hand^^  certain  merchandise,  con- 
sisting of  canned  goods,  dried  fruits,  bread,  eggs,  cigars,  tobacco, 
etc.,  and  that  the  mortgagor  of  such  merchandise  was  left  in 
possession  thereof.  Under  an  arrangement,  understanding,  or 
agreement  of  the  parties  to  said  mortgage,  or  with  the  knowl- 
edge and  consent  of  the  said  mortgagee,  the  mortgagor  was 
allowed  to  sell  said  merchandise,  and  convert  the  proceeds 
arising  from  such  sale  to  his  own  use;  and  that  no  part  of  such 
proceeds  were  applied  to  the  payment  of  the  debt  mentioned  in 
said  mortgage.  All  of  which  facts  relied  on  in  defense  were 
fully  set  forth  by  answer. 

The  trial  of  the  action  resulted  in  a  verdict  by  the  jury  in 
favor  of  plaintiff,  the  mortgagee  of  said  goods,  for  the  principal 
sum  of  said  promissory  note  and  the  interest  thereon.  The 
jury  also  returned  special  findings  to  the  following  effect:  (1) 
That  after  the  execution  of  the  mortgage,  the  mortgagor  re- 
mained in  possession  of  the  ''stock  on  hand"  mentioned  in  the 
mortgage,  and  continued  to  sell  and  dispose  of  the  same  in  the 
regular  course  of  business ;  (2)  that  such  sale  of  the  merchan- 
dise was  not  made  with  the  knowledge  and  consent  of  the  mort- 
gagee, Rocheleau;  (3)  that  the  mortgagor  did  not  apply  any  of 
the  proceeds  arising  from  the  sale  of  the  merchandise  to  the 
payment  of  the  amount  secured  by  said  mortgage;  (4)  that 
during  the  time  the  mortgagor,  Benjamin,  was  selling  said  stock 
on  hand  the  mortgagee,  Rocheleau,  was  not  in  a  position  to 
know,  and  did  not  know  that  such  sale  was  being  made;  (5) 
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thafc  the  property  mentioned  in  the  mortgage  as  ''stock  on 
hand ''  was  merchandise  used  by  the  mortgagor  for  the  purpose 
of  carrying  on  the  bakery  and  grocery  business  in  Anaconda. 

Judgment  was  rendered  against  defendants  for  the  sum 
mentioned  in  said  promissory  note  and  interest,  and  they 
moved  the  court  for  a  new  trial  on  the  grounds :  (1)  That  the 
evidence  was  insufficient  to  justify  the  verdict  and  findings;  (2) 
error  of  law  occurring  at  the  trial,  and  excepted  to  by  the  mov- 
ing party.  Upon  the  hearing  of  the  motion  for  a  new  trial  the 
court  made  an  order  overruling  the  same^  from  which  order 
and  the  judgment  this  appeal  was  taken. 

In  relation  to  the  first  ground  stated,  upon  which  motion  for 
a  new  trial  was  made^  appellants  insist  that  the  second  and 
fourth  findings  of  the  jury,  to  the  efiect  that  the  sale  of  the 
merchandise  which  the  mortgagor  had  in  his  place  of  business 
was  not  made  with  the  knowledge  and  consent  of  the  mortgagee, 
Bocheleau,  and  that  he  was  not  in  a  position  to  know  of  such 
sale,  are  not  supported  by  the  evidence.  That  appellants  are 
<x>rrect  in  this  proposition  admits  of  no  doubt  when  considered 
in  reference  to  the  conduct  of  the  parties  to  the  mortgage, 
according  to  their  own  testimony.  According  to  the  testimony 
of  the  parties  to  this  mortgage,  the  mortgagor,  Benjamin, 
was  at  the  time  of  the  execution  thereof  engaged  in  running 
s  bakery  at  Anaconda.  His  principal  business  was  that  of 
baking  and  vending  bread,  cakes,  pies,  and  such  other  sup- 
plies as  are  usually  made  and  kept  for  sale  at  a  bakery.  In  the 
sale-room  of  the  bakery,  in  addition  to  such  bakery  supplies 
as  were  made  and  kept  for  sale,  the  mortgagor  also  had  in 
stock  some  other  goods,  consisting  of  various  kinds  of  canned 
goods,  dried  fruits,  raisins,  citrons,  spices,  teas,  coffees,  candies, 
cigars,  and  other  tobaccos.  According  to  the  testimony  of  the 
mortgagor,  the  stock  of  such  goods  which  he  had  on  hand  at 
the  time  of  the  execution  of  said  mortgage  was  of  the  value 
of  from  $100  to  $200,  not  including  the  bakery  supplies.  The 
mortgagee  testified  that  at  that  time  such  stock  on  hand  was 
of  the  value  of  $75  or  $100.  Hamilton,  one  of  the  attaching 
creditors,  stated  in  his  testimony  that  he  thought  the  goods  in 
the  mortgagor's  shop  were  worth  $400,  but  he  does  not  state 
what  time  he  was  speaking  of — whether  at  the  time  the  mort- 
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gage  was  given,  or  when  the  attachment  was  made,  or  othar- 
wise.  Nor  does  he  indicate  whether  he  was  speaking  of  the 
stock  of  merchandise  exclusive  of  the  bakery  supplies  or  in- 
cluding the  same.  The  mortgagor  testified  that  a  consider* 
able  portion  of  the  canned  goods,  dried  fruits,  etc,  was  kept 
for  use  and  used  in  the  manufacture  of  bakery  supplies,  and 
also  for  the  consumption  of  himself  and  three  men  whom  the 
mortgagor  employed  to  work  about  his  business.  It  appears 
that  the  principal  business  of  the  mortgagor  was  that  of  oper- 
ating a  bakery,  but  he  also  had  at  his  place  of  business  the 
goods  mentioned  other  than  strictly  bakery  supplies.  Such 
was  the  state  of  the  mortgagor's  business  and  property  at  the 
time  the  mortgage  was  given. 

It  is  shown  by  the  evidence  without  dispute  that  at  the  time 
the  mortgage  was  executed,  and  during  its  existence,  the  mort- 
gagee, Rocheleau,  was  engaged  in  running  a  butcher  shop  in  the 
same  town,  on  the  same  street,  and  but  three  or  four  doors  from 
the  bakery  and  sale-room  of  the  mortgagor,  Benjamin;  that 
Bocheleau  furnished  Benjamin  money  to  the  extent  of  $800  to 
assbt  him  in  setting  up  and  carrying  on  his  bakery  business ; 
that  about  the  time  the  mortgage  was  executed  he  borrowed  of 
Bocheleau  the  further  sum  of  $200,  and  executed  said  promis- 
sory note  and  mortgage  for  the  whole  amount  owing,  paid  oat 
said  $200  to  these  same  creditors  who  afterwards  attached,  and 
continued  to  carry  on  his  bakery  business  as  before,  manu&ct- 
uring  and  selling  bakery  supplies,  and  from  time  to  time  sold 
at  retail  and  used  the  other  goods  mentioned,  and  used  the  pro- 
ceeds of  his  business  to  carry  the  same  on,  keeping  up  the  stock 
of  goods  and  supplies  as  before  the  mortgage  was  executed, 
until  the  attachments  were  levied,  about  six  months  after  the 
mortgage  was  executed.  After  said  mortgage  was  executed 
Bocheleau  continued  to  carry  on  the  business  of  running  his 
butcher  shop  at  the  place  aforesaid,  and  occasionally  called  at 
said  bakery  and  bought  small  quantities  of  supplies  for  the  use 
of  his  family,  and  members  of  his  family  also  obtained  supplies 
at  said  bakery. 

Now,  the  mortgage  is  conditioned  that  the  mortgagor  shall 
remain  in  possession  of  and  use  the  property  described  therein 
until  default  in  payment  of  the  debt  sought  to  be  secured 
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thereby;  and  from  the  facts  recited  above^  shown  in  evidence, 
about  which  there  is  no  dispute,  it  appears  clearly,  when  con- 
sidered with  the  conditions  of  the  mortgage,  that  the  parties 
thereto  contemplated  that  the.mortgagor  should  remain  in  pos- 
session and  carry  on  his  business  as  theretofore.  This  the 
mortgagor  proceeded  to  do  under  the  eye  of,  and  without  re- 
monstrance or  interference  by  the  mortgagee,  and  thereby  with 
his  knowledge  and  consent.  The  statement  of  the  parties  to 
the  mortgage  in  their  testimony,  that  there  was  no  consent, 
agreement,  or  understanding  to  do  what  was  done,  are  mere 
assertions  without  force,  and  no  support  to  a  finding,  when  con- 
sidered in  reference  to  what  they  proceeded  to  do.  One  sold 
and  the  other  bought  of  the  goods  in  question,  one  continued 
to  sell  and  the  other  was  fully  cognizant  of  the  selling  and  the 
carrying  on  of  the  business  openly  as  before  the  mortgage  was 
executed,  and  without  objection  or  remonstrance  from  the  mort- 
gagee; and  this  conduct  appears  to  have  been  by  their  own  vo- 
lition, because  there  is  no  showing  that  either  acted  under  duress, 
delusion,  or  insanity.  The  finding  of  the  jury  that  the  carry- 
ing on  of  said  business  by  the  mortgagor,  and  the  sale  of  such 
goods  as  he  did  sell,  was  without  the  knowledge  or  consent  of 
the  mortgagee,  and  that  he  had  no  means  of  knowing  of  such 
sales,  is  not  only  unsupported  by  evidence,  but  it  is  contrary  to 
the  evidence. 

It  appears  that  the  attaching  creditors  of  the  mortgagor  sold 
him  supplies,  whereby  their  claims  accrued  after  the  mortgage 
was  given,  and  finally  attached  not  only  the  merchandise  which 
the  mortgagor  had  in  stock,  but  all  other  property  mentioned 
in  the  mortgage.  The  attaching  creditors  regarded  said  mort- 
gage as  wholly  void,  relying  upon  the  case  of  Leopold  v.  SUver- 
many  7  Mont.  266,  wherein  it  was  declared  that  a  mortgage 
upon  merchandise  left  in  possession  of  the  mortgagor  with  a 
provision  expressed  in  the  mortgage,  or  with  an  understanding, 
permission,  or  agreement  of  the  parties,  although  not  ex- 
pressed in  the  mortgi^e,  whereby  the  mortgagor  is  allowed  to 
sell  the  goods  in  the  usual  course  of  trade,  and  appropriate  the 
proceeds,  or  any  part  thereof,  to  his  own  use,  'Ms  fraudulent 
and  void  as  to  other  creditors,  regardless  of  the  good  faith  of 
the  parties.^'     The  appellants  rely  upon  that  case  to  affirm  the 
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proposition  that  the  mortgage  in  question  here  is  wholly  yoid, 
not  only  as  to  the  merchandisei  but  also  as  to  the  property  of 
an  entirely  different  character  and  description  included  therein, 
which  was  not  exposed  for  sale,  and  as  to  which  it  is  not  con- 
tended there  was  any  understanding  or  agreement  that  the 
mortgagor  might  sell  or  offer  the  same  for  sale,  unless  subject 
to  the  mortgage. 

However  general  and  far-reaching  may  be  the  conclusions 
expressed  in  the  case  of  Leopold  v.  Silverman^  it  cannot  be  re- 
garded as  authority  to  sustain  appellants'  position  to  the  extent 
they  contend  for,  because  no  point  was  involved  in  that  case  as 
to  property  outside  of  purely  a  stock  of  merchandise,  which 
was  mortgaged  as  a  whole,  and  kept  on  sale;  at  least  no  men- 
tion is  made'  in  the  statement  of  facts  as  to  property  of  other 
character  or  nature  or  separate  from  the  stock  of  merchandise, 
and  as  to  which  there  was  no  provision  or  permission  for  the 
mortgagor  to  sell  or  offer  to  sell  the  same.  It  is  true,  the  lan- 
guage held  in  that  case  is  sweeping,  and,  if  taken  literally,  and 
adopted  without  reference  to  the  facts  before  the  learned  judge 
who  prepared  the  opinion,  might  be,  as  general  dicto,  applied  to 
the  case  at  bar,  as  it  has  undoubtedly  been  applied  by  appellants, 
and  by  the  authority  of  which  they  expect  their  action  to  be 
sustained,  in  treating  this  mortgage  as  null  and  void  as  to  all 
the  property  therein  mentioned.  This  seems  to  have  been  the 
view  of  the  respondents  also  in  the  case  of  Schwab  v.  Oioenty  10 
Mont.  381. 

In  the  case  of  Leopold  v.  Silverman  it  appears  that  the 
property  mortgaged  was  a  stock  of  merchandise,  upon  which 
the  owners  thereof  executed  three  several  mortgages  to  three 
several  creditors:  (1)  The  Stockgrowers'  National  Bank  to 
secure  $3,500.  The  mortgage  was  dated  November  12,  1886, 
and  contained  the  following  provision :  '^  It  is  provided,  how- 
ever, that  the  said  parties  may  continue  to  sell  the  said  stock  of 
merchandise  in  the  usual  course  of  trade,  accounting,  however, 
as  often  as  requested,  and  at  least  once  a  month,  to  the  second 
party  for  the  proceeds  of  all  such  sales;''  and,  as  said  in  the 
opinion,  "  the  bank  at  once  placed  an  agent  in  possession  of  the 
mortgaged  property."  (2)  On  the  22d  of  the  same  month,  and 
while  the  agent  of  the  bank  was  in  possession,  and  the  goods 
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were  being  sold  in  the  usual  course  of  trade,  the  said  Isaac  and 
Fannie  Silverman  executed  and  delivered  to  A.  Block  &  Co., 
of  Cincinnati,  Ohio,  a  second  mortgage,  to  secure  a  promissory 
note  for  $3,049.92,  upon  the  same  property ;  and  the  agent  of 
the  bank,  one  Hedderick,  was  requested  to  act  also  as  the  agent 
of  Block  &  Co.  That  mortgage  contained  the  following  pro-^ 
vision:  ''Said  first  parties  may  sell  said  goods,  wares,  and 
merchandise  in  the  usual  course  of  trade.  This  mortgage  is 
intended  to  be  second  to  that  now  held  by  the  Stockgrowers' 
National  Bank,  of  Miles  City,  Montana.^'  (3)  On  the  eleventh 
day  of  December  of  the  same  year  the  mortgagors  ''executed 
and  delivered  to  Leopold  Brothers  &  Co.  a  third  mortgage  on 
the  same  property  to  secure  their  promisory  note  for  $3,022.60, 
which  was  to  fall  due  on  the  first  day  of  May,  1887.  The 
agent,  Hedderick,  who  was  already  in  possession  under  the  first 
and  second  mortgages,  was  requested  to  act  also  as  the  agent  of 
Leopold  Brothers  &  Co.,  and  consented  to  do  so,  as  far  as  he 
could  without  prejudice  to  the  bank  and  to  A.  Block  &  Co. 
On  the  twenty-first  day  of  December,  1886,  the  respondents, 
A.  Block  &  Co.,  for  $2,700  cash  paid,  purchased  from  the 
bank  the  first  mortgage,  and  continued  the  agent  in  posses- 
sion until  the  twenty-fourth  or  twenty-fifth  day  of  December, 
when,  it  seems,  A.  Block  &  Co.  put  one  Newman  Borcbadt  in 
possession  as  their  agent,  and  Leopold  Brothers  &  Co.  put  one 
T.  J.  Thompson  in  possession  as  their  agent.  All  the  while 
Isaac  Silverman  was  in  possession  also,  and  acting  as  salesman, 
receiving  fifteen  dollars  a  week  and  bis  house  rent  from  the  pro- 
ceeds of  the  sales.'' 

Afler  stating  the  above  facts,  and  referring  to  the  pleadings 
in  that  case,  the  court,  in  applying  its  conclusions  as  to  whether 
or  not  the  provisions  contained  in  the  first  and  second  of  said 
mortgages  should  be  held  to  render  them  void,  said :  "  The  case 
of  Robinson  v.  Elliott^  decided  by  the  Supreme  Court  of  the 
United  States  in  1874,  reported  in  22  Wall.  520,  must  govern 
us  in  the  disposition  of  this  case.  It  was  held  in  that  case,  in 
effect,  that  any  chattel  mortgage  upon  a  stock  of  merchandise  in 
trade  which  permits,  by  its  terms,  the  mortgagor  to  remain  in  pos- 
session of  the  goods,  and  to  sell  the  same  in  the  usual  course  of 
trade,  at  his  discretion,  and  to  appropriate  the  proceeds,  or  a 
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part  thereof,  to  his  own  use,  until  the  maturity  of  the  debt  pur- 
porting to  be  secured  by  it,  or  for  an  indefinite  time,  is  fraudu- 
lent and  void  as  to  the  other  creditors,  regardless  of  the  good 
faith  of  the  parties.  It  is  not  a  question  of  intent,  but  one  of 
effect.  Such  a  mortgage  has  the  effect  of  hindering,  delaying, 
and  defrauding  creditors,  and  all  persons  are  presumed  to  intend 
the  natural  consequences  of  their  own  acts,  so  that  the  good 
faith  or  bad  &ith  of  the  parties,  as  it  actually  existed,  becomes 
immaterial.  Such  mortgages  as  this  have  the  fraudulent  effect^ 
and  the  fraudulent  intent,  if  one  is  necessary,  will  be  presumed 
by  the  court  from  the  terms  of  the  mortgage  itself.  •  •  .  • 
From  the  case  of  Robinson  v.  Elliott^  referred  to  above,  and 
from  a  great  many  other  cases  discussed  at  length  in  the  able 
monograph  of  Mr.  Pierce  on  Mortgages  of  Merchandise,  we 
may  deduce  the  following  general  principle :  A  mortgage  of  a 
stock  of  goods  in  trade,  under  which  the  mortgagor  is  permitted 
by  the  mortgagee  to  sell  the  goods  at  his  discretion  in  the  usual 
course  of  his  business,  is  inherently  and  essentially  fraudulent 
as  to  the  creditors  of  the  mortgagor ;  and  this  is  so  even  though 
the  agreement  or  understanding  between  the  mortgagee  and  the 
mortgagor  permitting  such  sales  is  not  shown  upon  the  face  of 
the  mortgage,  but  is  proven  by  extrinsic  evidence.^' 

In  the  above  statement  of  the  effect  of  tlie  decision  in  the  case 
of  Robinson  v.  EUioU,  the  court  was  supported  by  Mr.  Pierce 
in  his  treatise  on  Mortgages  of  Merchandise,  section  2,  page  3. 
But  it  will  be  observed  that  the  '^ general  principle''  declared 
in  Leopold  v.  Silverman  is  somewhat  narrower  than  the  effect  oi 
the  doctrine  of  Robinson  v.  EUiott^  as  interpreted  in  the  same 
case.  In  the  general  principle  laid  down  it  is  declared  that  a 
mortgage  of  merchandise  *^  under  which  the  mortgagor  is  per- 
mitted by  the  mortgagee  to  sell  the  goods  at  his  discretion  in 
the  usual  course  of  his  business  is  inherently  and  essentially 
fraudulent  as  to  the  creditors  of  the  mortgagor;  and  this  is  so 
even  though  the  agreement  or  understanding  between  the  mort'- 
gagee  and  mortgagor,  permitting  such  sales,  is  not  shown  upon 
the  face  of  the  mortgage,  but  is  proven  by  extrinsic  evidence.^' 
It  is  declared  in  this  general  principle  that  a  mortgage  which 
comes  within  its  description  is  void  without  reference  to  what 
is  done  with  the  proceeds  in  such  a  case;  whereas,  in  Robinson 
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Y.  EUioU^  the  disposition  of  the  proceeds  appears  to  have  been 
an  important^  and  perhaps  may  be  fairly  said  to  be  the  control- 
ling  idea. 

Now,  by  later  decisions  of  the  Supreme  Court  of  the  United 
States  {Peoples  8av.  Bank  v.  Bates,  120  U.  S.  556;  Jewell  v. 
Knight,  123  U.  S.  426;  Means  v.  Dawd,  128  U.  S.  273; 
Hheridge  y.  Sperry,  139  U.  S.  266),  the  intent  and  meaning  of 
the  court  in  the  opinion  in  Robinson  v.  Elliott  has  been  fully 
expounded,  by  which  it  appears  that  the  interpretation  and 
application  of  that  case  in  Leopold  v.  Silverman  and  other  cases 
and  treatises  was  erroneous.  In  the  case  of  JEtheridge  v.  Sperry, 
supra,  the  court  was  considering  the  validity  of  two  chattel 
mortgages  on  a  stock  of  merchandise  situate  in  Knoxville, 
Marion  County,  Iowa,  where  there  was  an  understanding 
between  the  mortgagee  and  mortgagor  to  the  effect  that  the 
latter  was  to  remain  in  possession  of  the  merchandise  mort- 
gaged, and  ''go  on  selling  goods  in  the  ordinary  way,''  and 
receive  the  money  derived  from  the  sales,  and  out  of  the  same 
p.,  tke  ™.,u.g  Lp»».  of  th,  «..blbh„».  „d  ,upp«rt  hi. 

family,  and  to  replenish  the  stock ;  and  that  the  surplus  received 
from  such  sales  was  to  be  applied  on  the  debt  mentioned  in  the 
mortgage.  Creditors  attached  said  stock  of  goods,  relying  on 
the  cases  of  Bank  of  Leavenworth  v.  Htmt,  11  Wall.  391; 
Bobinson  v.  EUioti,  and  Means  v.  Dowd,  supra,  as  authority  for 
treating  said  mortgages  as  void.  In  the  course  of  the  opinion, 
which  appears  to  have  been  unanimously  concurred  in,  Mr. 
Justice  Brewer  says:  ''While  there  are  some  points  of  simi- 
larity in  each  of  those  cases  [last  above  cited]  and  this,  and 
while  there  are  observations  in  the  opinions  filed  in  them  perti- 
nent and  correct  with  reference  to  the  special  facts  which,  if 
disconnected  from  those  facts  and  applied  here,  might  seem 
authoritative,  yet  there  are  clear  and  sufficient  reasons  why 
neither  the  decisions  nor  the  opinions  should  control  this  case. 
•  •  •  •  In  Robinson  v.  JElliott,  a  case  coming  from  Indiana,  the 
objection  to  the  chattel  mortgage  appeared  on  the  face  of  the 
instrument,  in  that  it  permitted  the  mortgagor  not  only  to  retain 
possession,  but  to  sell  and  buy  as  theretofore,  with  no  stipulation 
for  the  application  of  the  surplus  proceeds  to  the  payment  of 
the  mortgage  debt,  the  only  stipulation  being  that  the  pur- 
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chased  goods  should  oome  within  the  lien  of  the  mortgage. 
Apparently  this  retained  power  of  sale  by  the  mortgagor  was- 
in  no  respect  for  the  benefit  of  the  mortgagee,  bat  to  enable  the 
mortgagor  to  continae  in  business  in  defiance  of  his  unsecured 
creditors,  protected  by  the  lien  of  this  mortgage.  The  conduct 
of  the  parties  after  the  mortgage  was  in  harmony  with  this 
apparent  intent,  and  removed  any  uncertainty  as  to  the  scope 
and  purpose  of  the  instrument.  It  was  not  intended  by  that 
decision  to  hold  that  a  chattel  mortgage  was  void  because  it 
provided  for  a  retention  of  i)os8ession  by  the  mortgagor,  and  a 
sale  by  him.  On  the  contrary,  Mr.  Justice  Davis,  delivering 
the  opinion  of  the  court,  carefully  used  this  language :  '  We 
are  not  prepared  to  say  that  a  mortgage  under  the  Indiana 
statute  would  not  be  sustained  which  allows  a  stock  of  goods  to 
be  retained  by  the  mortgagor,  and  sold  by  him  at  retail,  for  the 
express  purpose  of  applying  the  proceeds  to  the  payment  of  the 
mortgage  debt.  Indeed,  it  would  seem  that  such  an  arrange- 
ment, if  honestly  carried  out,  would  be  for  the  mutual  advan* 
tage  of  the  mortgagee  and  the  unpreferred  creditors.  But  there 
are  features  engrafted  on  this  mortgage  which  are  not  only  to 
the  prejudice  of  creditors,  but  which  show  that  other  consider- 
ations than  the  security  of  the  mortgagees,  or  their  accommoda- 
tion even,  entered  into  the  contract.  Both  the  possession  and 
right  of  disposition  remain  with  the  mortgagors.  They  are  to 
deal  with  the  property  as  their  own,  sell  at  retail,  and  use  the 
money  thus  obtained  to  replenish  their  stock.  There  is  no 
covenant  to  account  with  the  mortgagees,  nor  any  recognition 
that  the  property  is  sold  for  their  benefit.'  The  instrument  con- 
sidered in  Means  v.  Dcfuod  was  regarded  by  this  court  more  in 
the  nature  of  an  assignment  for  the  benefit  of  creditors  than 
as  a  chattel  mortgage ;  and  the  same  elements  were  discovered 
in  that  instrument,  and  in  the  subsequent  conduct  of  the  parties, 
as  appeared  in  the  case  in  22  Wall.  In  neither  of  those  cases  is 
it  affirmed  that  a  chattel  mortgage  on  a  stock  of  goods  is  neces- 
sarily invalidated  by  the  fact  that  either  in  the  mortgage,  or  by 
parol  agreement  between  the  parties,  the  mortgagor  is  to  re- 
tain possession,  with  the  right  to  sell  the  goods  at  retail.  On 
the  contrary,  it  is  clearly  recognized  in  them  that  such  an 
instrument  is  valid,  notwithstanding  these  stipulations,  if  it 
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appears  that  the  sales  were  to  be  for  the  benefit  of  the  mort- 
gagee. What  was  meant  was,  that  such  an  instrument  should 
not  be  used  to  enable  the  mortgagor  to  continue  in  business  as 
theretofore,  with  full  control  of  the  property  and  business,  and 
appropriating  to  himself  the  benefits  thereof,  and  all  the  while 
holding  the  instrument  as  a  shield  against  the  attacks  of  un- 
secured creditors.  Neither  was  it  suggested  in  either  of  those 
cases  that  this  court,  in  determining  the  validity  of  a  chattel 
mortgage,  would  ignore  the  settled  law  of  the  State  in  which 
the  transaction  took  place  as  established  by  the  decisions  of  its 
highest  court.  On  the  contrary,  there  was  an  intimation  that 
this  court  would  res^)ect  such  decisions.'' 

Then  follows  an  examination  of  the  law  concerning  mort- 
gages of  merchandise  in  Iowa,  according  to  the  statute  and 
decisions  of  the  Supreme  Court  of  that  State,  whereby  it  is 
found  that  such  a  mortgage  as  the  one  under  consideration 
would  be  held  valid  there;  and  the  Supreme  Court  of  the 
United  States,  applying  the  same  construction,  holds  the  mort- 
gages under  consideration  valid.  But  the  opinion  does  not  stop 
there;  it  goes  into  the  discussion  of  general  principles  relating 
to  mortgages  of  merchandise,  in  which  the  following  obser- 
vations are  made :  "  We  are  aware  that  there  is  great  diversity 
in  the  rulings  on  this  question  by  the  courts  of  the  several 
States ;  but,  whatever  may  be  our  individual  views  as  to  what 
the  law  ought  to  be  in  respect  thereto,  there  is  so  much  of  a 
local  nature  entering  into  chattel  mortgages  that  this  court  will 
accept  the  settled  law  of  each  State  as  decisive  in  respect  to  any 
case  arising  therein.  {Union  Bank  v.  Kanacis  City  Bank,  136 
U.  S.  223.)  Indeed,  if  this  were  an  open  question,  we  could 
not  be  blind  to  the  fact  that  the  tendency  oi  this  commercial 
age  is  towards  increased  facilities  in  the  transfer  of  property, 
and  to  uphold  such  transfers  so  far  as  they  are  made  in  good 
fiiith ;  and  it  is  at  least  worthy  of  thought  whether  the  rulings 
made  by  the  Supreme  Court  of  Iowa  do  not  tend  to  make 
(battel  mortgages  more  valuable  for  commercial  purposes,  with- 
out endangering  the  rights  of  unsecured  creditors.  The  law 
now  generally  requires  a  record  of  all  such  instruments ;  and 
that,  like  the  recording  of  a  real  estate  mortgage,  gives  notice 
to  all  parties  interested  of  the  fact  and  extent  of  encumbrances. 

Vol..  XL— 80. 
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Why  should  a  transaction  like  this  be  condemned^  if  made  in 
good  faith,  and  to  secure  an  honest  debt?  The  owner  of  a 
stock  of  goods  may  make  an  absolute  sale  of  them  to  his  cred- 
itor in  payment  of  a  debt  If  an  absolute,  why  not  a  con- 
ditional sale,  with  such  conditions  as  he  and  his  creditor  may 
agree  upon?  As  between  the  parties,  no  court  would  question 
this  right,  or  refuse  to  enforce  the  conditions.  The  interests  of 
the  general  public  are  not  prejudiced  by  any  such  transaction 
between  debtor  and  creditor.  Indeed,  they  are  rather  promoted 
by  any  arrangement  under  which  the  mortgagor  can  continue 
in  business,  for  in  ninety-nine  cases  out  of  a  hundred  the  tak- 
ing of  possession  by  a  creditor  results  in  closing  the  business, 
and  turning  the  debtor  out  of  employment.  The  only  parties 
who  can  claim  to  be  injuriously  affected  are  unsecured  creditors. 
But  they  are  notified  by  the  record  of  the  exact  relations 
between  the  mortgagor  and  mortgagee;  and  surely  subsequent 
creditors  have  no  right  to  complain  if  they  deal  with  the  mort- 
gagor with  full  knowledge  of  such  relations.  Existing  creditors 
may,  of  course,  challenge  the  good  faith  of  the  transaction ;  but 
if  they  cannot  disturb  an  absolute  sale  when  made  in  good 
faith,  why  should  they  be  permitted  to  challenge  a  conditional 
sale  if  made  in  like  good  faith?  The  fact  that  fraudulent 
relations  are  possible  is  hardly  a  sufficient  reason  for  denounc- 
ing transactions  which  are  not  fraudulent.  So,  if  the  question 
were  open,  or  a  new  one,  unaffected  by  any  settled  law  of  the 
State,  we  incline  to  the  opinion  that  the  question  is  not  one  of 
law  so  much  as  it  is  one  of  fact  and  good  faith,  and  that  the  de- 
cision of  the  Supreme  Court  of  Iowa  rests  on  sound  principles." 
As  far  as  we  are  aware,  the  above  is  the  latest  expression  of 
the  Supreme  Court  of  the  United  States  on  this  interesting 
question,  which  has  engaged  so  much  attention  of  courts  and 
law-writers  in  recent  years.  From  these  expressions  it  is  seen 
that  the  case  of  Leopold  v.  Silverman  would  have  been  deter- 
mined otherwise  than  it  was  had  it  been  before  the  Supreme 
Court  of  the  United  States.  Not  only  was  the  doctrine  of 
Bobinaon  v.  Elliott  misunderstood,  but  in  the  Silverman  Case  it 
was  applied  to  a  state  of  facts  in  no  way  resembling  the  &cts 
in  question  in  BobiTieon  v.  EUioU,  and  in  this  appears  to  be  the 
greatest  infirmity  of  the  holding  in  the  Silverman  Oaae.    In  the 
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latter  case,  looking  at  the  instruments  in  question,  and  fiusts  as 
recited  in  the  opinion,  one  is  led  to  inquire  in  what  features  did 
these  transactions  differ  from  assignments  with  immediate  deliv- 
ery of  possession  of  the  property  to  secure  and  pay  the  obliga- 
tions mentioned  by  conversion  into  money  as  far  as  the  property 
would  suffice  for  that  purpose,  with  preferences  according  to  the 
order  of  the  execution  of  said  instruments?  The  instruments 
were  called  '^mortgages,''  but  the  labels  put  upon  instruments 
do  not  determine  their  nature.  {Marshall  v.  Livingston  Nat. 
Bank,  ante,  p.  351.)  It  appears  that  the  parties  entered  at 
once  upon  the  disposition  of  said  goods,  with  the  mortgagees  in 
possession  by  agent  to  receive  the  proceeds.  That  the  mort- 
gagor, Silverman,  was  allowed  to  remain  in  the  store  and  ^'act 
as  salesman,  receiving  fifl:een  dollars  a  week  and  his  house  rent 
from  the  proceeds  of  the  sales,^'  seems  to  be  the  ground  upon 
which  the  first  two  instruments  were  declared  void.  It  appears 
to  have  been  an  arrangement  to  allow  the  debtor  to  aid  in  the 
selling  of  the  goods,  allowing  him  a  certain  fixed  stipend  for  his 
services;  and,  had  he  been  entirely  excluded,  without  doubt  as 
much  would  have  been  necessarily  expended  for  the  services  oi 
other  salesmen.  And  there  is  no  intimation  that  anything  in 
the  nature  of  actual  fraud  was  done  or  contemplated  through 
that  arrangement;  nor  that  the  arrangement  was  inexpedient 
or  injurious  to  any  party  in  interest.  The  same  employment  is 
allowed  in  case  of  assignments  by  debtors  for  the  benefit  oi 
creditors,  where  it  is  done  in  good  faith,  and  for  the  beneficial 
interest  of  all  parties  concerned.  (See  Burrill  on  Assignments, 
§  671,  and  cases  cited;  (yOara  v.  Lowry,  6  Mont.  427.) 

For  the  reasons  set  forth  it  is  perceived  that  parties  dealing 
with  questions  touching  mortgages  or  assignments  of  chattels, 
especially  such  as  have  merchandise  included  therein,  should 
not  rely  upon  extending  the  doctrine  of  the  Silverman  Case, 
nor,  perhaps,  rely  too  strongly  upon  having  that  case  applied 
to  a  like  state  of  facts,  where,  as  in  that  case,  everything  is 
admitted  to  have  been  done  in  good  faith  to  secure  the  debts 
mentioned  and  honestly  owing ;  because,  while  there  are  many 
strong  cases  declaring  mortgages  of  merchandise  void  under  a 
given  state  of  facts,  still  we  have  not  found  any  declaring  that 
instrument  void  under  facts  similar  to  that  case,  nor  where  the 
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mortgagor  u  bo  far  divested  of  possession  and  control^  and 
notice  not  ouly  given  by  record,  bat  the  installation  of  the 
mortgagee  in  possession,  either  in  person  or  by  agent,  and  where 
admittedly  all  conduct  respecting  the  transaction  was  bona  fide. 

In  the  case  at  bar  there  are  two  questions  to  be  determined : 
(1)  Was  the  mortgage  void  as  to  the  merchandise  whidi  was 
mentioned,  or  wholly  void,  by  reason  of  the  possession  of  such 
merchandise  being  left  in  the  possession  of  the  mortgagor  with 
permission  to  sell  the  same  in  the  usual  course  of  trade,  and 
use  the  proceeds  of  such  sale,  without  reference  to  the  mort- 
gage? (2)  If  said  mortgage  should  be  held  void  as  to  its 
attempt  to  cover  merchandise  under  the  conditions  stated, 
should  it  by  reason  of  that  &ct  also  be  held  void  in  toto;  i.  e., 
as  to  other  property  mortgaged,  and  as  to  which  there  was  no 
permission  to  sell  or  dispose  of  the  same,  and  where  the  good 
fiiith  of  the  transaction  is  admitted? 

As  to  the  first  proposition,  our  statute  provides:  ''No  mort- 
gage of  goods,  chattels,  or  personal  property  shall  be  valid,  as 
against  the  rights  and  interests  of  any  other  person  than  the 
parties  thereto,  unless  the  possession  of  such  goods,  chattels,  or 
personal  property  be  delivered  to  and  retained  by  the  mort- 
gagee, or  the  mortgage  provide  that  the  pro|)erty  may  remain 
in  the  possession  of  the  mortgagor,  and  be  accompanied  by  an 
affidavit  of  all  the  parties  thereto;  or,  in  case  any  party  is 
absent,  an  affidavit  of  those  present,  and  of  the  agent  or  at- 
torney of  such  absent  party,  that  the  same  is  made  in  good 
faith  to  secure  the  amount  named  therein,  and  without  any 
design  to  hinder  or  delay  the  creditors  of  the  mortgagor,  and 
be  acknowledged  and  filed  as  hereinafler  provided/'  (§  1538, 
div.  6,  Comp.  Stats.)  By  this  statute  it  is  seen  that  the  posses- 
sion of  the  mortgaged  property  is  to  be  fixed  somewhere,  and 
remain  subject  to  the  lien,  until  that  lien  is  released  in  some 
proper  manner,  consistent  with  the  law  and  nature  of  the  mort- 
gage, or  the  property  is  applied  to  extinguish  the  debt  secured. 
The  possession  may  be  ''delivered  to  and  retained  by  the  mort- 
gagee,'' or  the  possession  may  remain  with  the  mortgagor,  and 
the  mortgage  be  accompanied  by  the  required  affidavit  of"  good 
faith  to  secure  the  amount  named"  in  the  mortgage,  and  filed 
in  the  office  of  the  recorder  of  deeds,  to  give  notice  of  the  exist- 
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ing  lien  on  the  property.  Now,  if  a  mortgage  of  goods  be 
made,  as  provided  by  statote,  leaving  possession  with  the  mort- 
gagor,  and  it  be  understood,  agreed,  or  knowingly  permitted 
(for,  if  it  is  knowingly  permitted,  it  is  understood  and  agreed) 
to  the  mortgagor  to  place  the  mortgaged  goods  on  sale,  not 
anbjeot  to  the  mortgage,  to  be  sold,  carried  away,  or  consumed, 
and  to  use  the  proceeds  without  reference  to  the  mortgage, 
this  arrangemeut  annuls  every  vital  element  of  the  mortgage  so 
far  as  concerns  the  goods  to  which  such  arrangement  or  per- 
mission extends.  The  mortgage,  under  such  circumstances, 
becomes  a  mere  sham,  a  mere  appearance,  a  delusion,  asserting 
in  form  what  is  not  in  fact,  as  admitted  by  the  conduct  of  the 
parties.  The  possession  does  not  remain.  Nor  does  the  prop- 
erty remain.  It  is  shifted  over  to  those  who  will  come  and  buy, 
and  is  carried  away  without  respect  to  the  mortgage,  and  the 
proceeds  devoted  to  purposes  other  than  answering  for  the  debt 
mentioned  in  the  mortgi^.  The  parties  to  such  an  arrange- 
ment have  departed  from  the  observance  of  a  statutory  re- 
quirement as  to  the  property  to  which  such  arrangement  or 
permission  applies,  and  we  think  there  ought  to  be  no  hesita- 
tion in  holding  the  mortgage  void  as  to  property  so  dealt  with ; 
or,  in  other  words,  that  such  property  is  put  out  from  under 
such  mortgage  by  the  conduct  of  the  parties  in  relation  to  it. 

Numerous  decisions  may  be  found  to  support  this  conclusion. 
The  conclusion  is  often  announced  as  founded  on  the  idea  of 
^'constructive  fraud,"  or  ''fraud  in  law";  and  the  treating  of 
the  question  on  that  theory  has  given  rise  to  much  controversy, 
for  those  opposing  always  point  to  the  fact,  usually  admitted  in 
the  discussion,  that  there  is  no  element  of  fraud  in  fact  in  the 
conduct  of  the  parties ;  and  where  a  statute  exists  (like  §  231, 
div.  6,  Comp.  Stats.)  providing  that  questions  of  fraudulent 
intent  in  making  conveyances  of  property  shall  be  deemed 
questions  of  fact  for  a  jury,  and  not  questions  of  law,  such 
statute  is  pointed  to  also  as  forbidding  the  court  from  deducing, 
presuming,  or  inferring  fraud  in  the  transaction,  where  the  jury 
has  not  so  found.  In  Brett  v.  Oarter^  2  Low.  458,  Lowell,  J., 
of  the  United  States  District  Court  for  Massachusetts,  has 
given  a  most  trenchant  exposition  of  reasons  opposed  to  the 
theory  of  "constructive  fraud"  or  "fraud  in  law,"  as  appli- 
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cable  to  cases  like  the  one  at  bar.  There  is  much  able  reasonbg 
on  both  sides  of  the  controversy.  Bat  after  much  consideration 
we  do  not  r^ard  the  case  as  involving  the  question  of  fraudulent 
intent,  to  be  found  by  applying  the  principle  of  ''constructive 
fraud  '^  or  ''  fraud  in  law/'  so  much  as  the  question  whether  or 
not  the  parties,  by  the  conditions  which  they  entered  into,  or 
sanctioned  by  their  conduct,  made  or  failed  to  make  a  valid  mort- 
gage as  to  the  whole  or  part  of  the  property  intended  to  be 
covered  by  the  mortgage  lien ;  or,  having  made  a  good  mort- 
gage, so  far  as  shown  by  the  terms  of  the  instrument,  by  mutual 
agreement,  understanding,  or  permission,  the  parties  annulled 
some  essential  condition  of  the  mortgage  as  to  all  or  part  of 
the  property  mentioned.  The  subject  of  the  mortgage  being 
personal  property,  such  conditions  may  be  entered  into,  under- 
stood, or  permitted,  which  render  nugatory  some  essential  con- 
dition of  the  intended  mortgage  as  to  the  whole  or  part  of  the 
property;  or  such  condition  may  be  expressed  in  the  instrument. 
And,  although  such  conditions  were  entered  into  or  permitted 
in  good  faith,  nevertheless,  when  all  the  conditions  are  shown, 
the  question  arises  whether  or  not  the  parties  fulfilled  the  law 
as  to  making  a  mortgage ;  and  this  is  a  question  of  law.  It 
may  be  found  without  reference  to  the  question  of  fraud  that  the 
parties  fell  short  of  making  a  mortgage,  or,  that  having  made 
one,  they  nullified  it  as  to  the  whole  or  part  of  the  property  by 
other  agreement,  understanding,  or  permission  touching  the 
same;  and  this  conclusion  may  be  reached  on  considering  the 
&cts  without  reference  to  the  motive  which  prompted  the  acts. 
There  can  be  no  question  that  the  statute  mentioned  must 
control,  where  a  conveyance  of  property  is  made,  and  the  good 
&ith  of  the  transaction  is  drawn  in  question,  i.  e.,  the  question 
as  to  whether  or  not  the  conveyance  was  conceived  and  made 
with  an  intent  to  hinder,  delay,  or  defraud  creditors,  or  others 
mentioned  in  the  statute.  But  that  is  not  the  question  in  the 
case  at  bar.  The  good  fiiith  of  the  parties  in  the  transacti<»i 
was  admitted,  and  the  question  was,  did  the  transaction,  con- 
sidering the  conditions  agreed  upon  between  mortgagor  and 
mortgagee  concerning  the  property,  or  concerning  certain  por- 
tions of  it,  amount  to  a  mortgage  of  chattels  under  the  pro- 
visions of  the  statute  ?    The  facts  are  admitted.     The  mortgagor 
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remained  in  possession  of  the  property^  and^  as  to  the  merchan- 
dise^ he  was  permitted^  with  the  knowledge  and  tacit  consent 
of  the  mortgagee,  to  go  on  dealing  with,  nsing,  and  disposing 
of  his  merchandise,  and  using  the  proceeds,  without  reference 
to  the  mortgage.  When  the  facts  which  enter  into  a  transaction 
are  admitted  or  found,  it  is  a  question  of  law  for  the  court  to 
determine  whether  the  transaction  amounted  to  a  mortgage,  as 
provided  by  statute,  or  whether  it  lacked  a  vital  element,  touch- 
ing the  whole  or  part  of  the  transaction.  Although  parties 
intended  in  good  faith  to  make  a  chattel  mortgage,  when  all  the 
facts  are  found  as  to  what  they  did  in  the  transaction,  it  is  a 
question  of  law  as  to  whether  or  not  that  which  was  done  ful- 
filled the  requirements  of  statute  in  the  making  of  a  mortgage. 
We  hold  that  as  to  the  merchandise  one  of  the  vital  condi- 
tions of  the  mortgage  was  removed  by  consent  of  the  parties, 
and  as  to  that  property  the  mortgage  was  without  force  or 
effect. 

There  is  another  ground  upon  which  this  mortgage  should 
be  held  void  in  so  far  as  it  attempted  to  cover  merchandise. 
That  infirmity  is  the  want  of  such  description  as  to  indicate 
with  reasonable  certainty  what  goods,  wares,  and  merchandise 
were  intended,  and  in  what  place  situate.  The  words  of  the 
mortgage  attempting  to  describe  this  class  of  property  are, 
'^  stock  on  hand.''  This  may  be  a  convenient  phrase  to  cover 
a  stock  of  merchandise  in  some  transactions;  but  it  is  not  such 
a  description  as  would  show  to  third  persons,  with  reasonable 
certainty,  what  particular  goods  the  mortgage  applied  to.  It 
may  well  be  asked,  and  asked  in  vain,  what  stock  of  goods  was 
intended?  Was  it  the  stock  on  hand  when  the  mortgage  was 
made,  or  the  stock  which  might  be  on  hand  when  the  debt  to 
be  secured  became  due?  The  phrase  used  is  so  convertible, 
capable  of  such  dilation  and  contraction,  and  such  diversity  of 
construction  and  application,  it  is  doubtful  whether  the  parties 
to  the  mortgage  both  intended  one  and  the  same  thing  by  it. 
But  as  to  third  parties  the  description  must  be  more  certain 
than  is  required  between  the  parties  to  the  instrument,  and 
from  that  point  of  view  the  description  as  to  the  merchandise 
is  insufficient.  {Barrett  v.  Fiach,  76  Iowa,  553;  14  Am.  St. 
Hep.  238,  and  cases  cited ;  Stexoart  v.  Jaques^  77  Ga.  365;  4  Am. 
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St.  Eep.  86 ;  Oolden  v.  Oookril,  1  Kan.  259 ;  81  Am.  Dec.  510, 
and  cases  cited  in  notes.) 

Upon  the  second  proposition,  in  view  of  the  fact  that  the 
good  faith  of  the  parties  to  the  mortgage  is  admitted,  we  can 
find  no  just  ground  for  holding  the  mortgage  void  as  to  prop- 
erty mentioned  therein,  other  than  merchandise.  It  is  not 
contended  that  there  was  any  arrangement,  understanding,  <w 
permission  allowing  the  mortgagor  to  deal  with  such  other 
property  as  he  did  with  the  merchandise  and  the  proceeds  de- 
rived therefrom.  Where  fraudulent  intent  was  not  the  motive 
which  led  to  the  transaction,  a  defect  by  which  it  loses  part  of 
its  intended  effect  is  not  held  to  vitiate  the  whole  transaction. 
In  the  case  of  United  States  v.  Bradley,  10  Peters,  360,  Mr. 
Justice  Story,  expressing  the  opinion  of  the  court  concerning 
this  feature  of  an  instrument,  says:  ^'That  bonds  and  other 
deeds  may,  in  many  cases,  be  good  in  part,  and  void  tor  the 
residue,  where  the  residue  is  founded  in  illegality,  but  not 
malum  in  se,  is  a  doctrine  well  founded  in  the  common  law, 
and  has  been  recognized  from  a  very  early  period.  Thus,  in 
Pigoffs  Case,  11  Coke,  27  6,  it  was  said  that  it  was  unanimously 
agreed  in  14  Hen.  VIII.,  25,  26,  that  if  some  of  the  covenants 
of  an  indenture  or  of  the  conditions  indorsed  upon  a  bond  are 
against  law,  and  some  are  good  and  lawful,  in  this  case  the 
covenants  or  conditions  which  are  against  law  are  void  ab  initio^ 
and  the  others  stand  good.  And  notwithstanding  the  decision 
in  Lee  v.  Ooleshill,  Cro.  Eliz.  529,  which,  however,  is  dis- 
tinguishable,  being  founded  on  a  statute,  the  doctrine  has  been 
maintained,  and  is  settled  law  at  the  present  day  in  all  cases 
where  the  difiereut  covenants  or  conditions  are  severable,  and 
independent  of  each  other,  and  do  not  import  malum  in  se,  as 
will  abundantly  appear  from  the  case  of  Newman  v.  Newmany  4 
Maule  &  S.  66,  and  the  other  cases  hereafter  stated ;  and  many 
more  might  be  added.^'  The  following  cases  are  directly  in 
point,  and  apply  the  doctrine  to  which  Mr.  Justice  Story  refers 
to  cases  like  the  one  at  bar:  Hayes  v.  We^ooti,  91  Ala.  143; 
24  Am.  St.  Rep.  875;  Jones  on  Chattel  Mortgages,  §  351; 
Bamet  v.  Fergus,  51  111.  352;  99  Am.  Dec.  547;  Lund  v. 
netcher,  39  Ark.  325 ;  43  Am.  Rep.  270 ;  DonneU  v.  Byem, 
69  Mo.  468;  In  re  Kahley,  2  Biss.  383;  In  re  Eirkbrule,  6 
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Dill.  116;  Siate  v.  Tosher,  31  Mo.  445;  Vocrhis  y.  Lcrngsdorf^ 
Zl  Mo.  451. 

It  IS  our  opinion  that  a  new  trial  shoald  be  granted,  and 
therein  the  proceeding  shoald  oonform  to  the  views  herein 
expressed ;  and  it  is  so  ordered. 

Reversed. 
Blake,  C.  J.,  and  De  Witt,  J.,  concar. 


SCHWAB    ET    AL.,    AppelijIlNTO,    v.    OWENS    et   al., 

Kespondents. 

[Argued  NoTember  28, 1891.    Decided  January  25, 1892.] 

Chattel  Mobtoaobi— ^atid  —  JnilrutfCtofw.— In  an  action  by  ibe  mortgagees  of 
chattels  to  reoover  the  poesesBion  thereof  from  a  subeeqaent  mortgagee  the  Jory 
returned  a  general  verdict  for  the  defendant  mortgagee,  and  found  specially  that 
the  plaintifb'  mortgage,  which  was  made  by  a  partner,  without  the  knowledge 
or  consent  of  hia  copartner,  who  was  a  joint  owner,  was  taken  by  plaintiff  with 
knowledge  of  such  facts  and  with  the  intent  to  defraud  the  mortgagor's  co- 
partner and  other  creditors.  Plainti£fis  assigned  error  upon  instructions  by  the 
court  to  the  effect  that  if  the  plaintiffs  had  knowledge  that  the  mortgagor's  co- 
partner was  a  joint  owner  of  the  chattels  and  did  not  know  of  or  consent  to  said 
mortgage  then  it  was  void  as  to  creditors,  and  that  as  the  pleadings  showed  the 
possession  of  the  chattels  to  have  been  in  the  defendant  at  the  time  of  the  com- 
mencement of  the  action,  the  possession  was  presumed  to  be  rightful,  and  it 
dovolved  upon  the  plaintiffs  to  show  by  a  preponderance  of  eyidenoe  that  such 
possession  was  wrongful.  Held^  that  though  such  instructions  might  be  con- 
•ceded  to  be  erroneous,  the  findings  of  fraudulent  intent  or  malwm  in  se  vitiated 
the  entire  transaction,  and  plaintiff^  would  not  be  entitled  to  recover.  {HoeTie- 
lean  v.  Boyle,  aide,  p.  451,  cited.) 

Appeal  frcm  First  Jvdio'iaL  histrict,  Lewis  and  Oarhe  County, 

Action  for  the  recovery  of  the  possession  of  mortgaged  prop- 
erty. The  cause  was  tried  before  Buck,  J.  Defendant  Schles- 
inger  had  judgment  below. 

Upon  the  trial  the  court  instrncted  the  jury  as  follows : — 
'^1.  If  you  find  from  the  evidence  in  this  case  that  Schwab 
and  Zimmerman  took  possession  of  the  property  mentioned  in 
their  complaint  and  covered  by  their  chattel  mortgage  on  the 
twenty-ninth  day  of  August,  1888,  by  virtue  of  said  chattel 
mortgage,  and  held  possession  thereof  until  September  18, 1888, 
when  B.  J.  Schlesiuger  took  possession  thereof,  then  you  must 
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find  a  verdict  for  the  plaintiffs,  providing  70a  also  find  from 
the  evidence  that  the  said  chattel  mortgage  was  not  executed  for 
the  purpose  of  hindering,  delaying,  or  defrauding  creditors,  and 
that  there  was  an  indebtedness  due  plaintiffs  by  the  business  of 
the  Pelican  Saloon,  at  the  time  of  the  execution  of  said  mort- 
gage, which  remained  unpaid,  and  said  plaintiffs  had  no  knowl- 
edge of  the  existence  of  a  partnership  in  said  business,  composed 
of  Julius  Levy  and  the  defendant,  A.  T.  Owens.  (2)  You  are 
the  judges  of  the  credibility  of  the  witnesses,  and  of  the  weight 
to  be  attached  to  the  testimony  of  each  and  all  of  them,  and  you 
are  not  bound  to  take  the  testimony  of  any  witness  as  absolutely 
true,  and  you  should  not  do  so  if  you  are  satisfied  from  all  the 
facts  and  circumstances  proven  on  the  trial  that  such  witness  is 
interested  in  the  matter  testified  to  by  him,  and  has  testified 
falsely  on  that  account,  01  if  for  any  other  reason  his  testimony 
is  untrue  or  unreliable.  (3)  If  the  jury  believe  from  the  evi- 
dence that  any  witness  has  wilfully  sworn  falsely  on  the  trial  as 
to  any  matter  or  thing  material  to  the  issues  in  the  case,  then 
the  jury  are  at  liberty  to  disregard  his  entire  testimony,  except 
in  so  far  as  it  has  been  corroborated  by  other  credible  evidence, 
or  by  facts  and  circumstances  proven  on  the  trial.  (4)  This  is 
an  action  for  claim  and  delivery,  brought  by  the  plaintiffs 
against  the  defendants  for  the  recovery  of  the  goods  and  chat- 
tels described  in  the  plaintiffs'  complaint  The  plaintiffs  claim 
the  right  to  the  possession  of  the  said  goods  and  chattels  under 
and  by  virtue  of  the  powers  contained  in  a  certain  chattel  mort- 
gage executed  by  Julius  Levy  to  said  plaintiffs  on  the  twenty- 
seventh  day  of  July,  1888,  covering  the  property  described  in 
plaintiffs'  complaint,  and  by  virtue  of  a  delivery  of  said  chattels 
to  them  by  said  Levy  in  behalf  of  his  firm.  The  defendants 
deny  that  plaintiffs  are  or  ever  were  entitled  to  the  possession 
of  said  goods  and  chattels,  and  aver  that  the  said  mortgage  was 
and  is  fraudulent  and  void,  and  was  given  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  creditors  of  the  copart- 
nership of  Owens  and  Levy,  doing  business  under  the  firm 
name  of  Julius  Levy.  The  defendant,  Emily  Schlesinger, 
further  claims  that  she  was  at  the  time  of  the  commencement  of 
this  suit,  and  now  is,  entitled  to  the  possession  of  all  of  the  said 
goods  and  chattels  described  in  plaintiffs'  complaint.     (5)   You 
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are  instructed  that  70a  are  to  determine  from  the  evidence  and 
from  the  instructions  of  the  court  who  was  entitled  to  the  pos- 
session of  the  property  described  in  the  plaintiffs'  complaint  at 
the  time  this  suit  was  begun.  The  rights  of  the  parties  to  this 
action  are  determined  by  the  state  of  facts  that  existed  at  the 
time  of  the  commencement  of  this  action.  (6)  You  are  further 
instructed  that  if  you  find  from  the  evidence  that  Schwab  and 
Zimmerman,  or  either  of  them,  prior  to  the  execution  of  said 
mortgage,  had  knowledge  that  Owens  was  a  partner  of  Levy 
and  joint  owner  of  said  property,  and  that  said  Owens  did  not 
know  of  or  consent  to  said  mortgage,  then  said  mortgage  is 
absolutely  void  as  to  the  creditors  of  the  copartnership  of  Owens 
and  Levy,  doing  business  under  the  firm  name  of  Julius  Levy. 
(7)  You  are  further  instructed  that  if  you  find  from  the  evi- 
dence that,  prior  to  the  execution  of  said  mortgage,  Schwab  and 
Zimmerman,  or  either  of  them,  had  knowledge  that  Owens  was 
a  partner  of  Levy  and  joint  owner  of  said  property,  and  that 
said  mortgage  was  executed  without  the  assent  of  said  Owens, 
and  that  Owens  repudiated  the  same  as  soon  as  he  learned  of 
said  mortgage,  then  said  mortgage  cannot  be  deemed  to  be  an 
act  of  the  firm,  and  did  not  bind  the  firm's  property.  (8)  You 
are  further  instructed  that  if  you  find  from  the  evidence  that 
Emily  Schlesinger  was  a  creditor  of  the  copartnership  of  Owens 
and  Levy,  doing  business  under  the  firm  name  of  Julius  Levy, 
and  that  possession  of  the  said  property  was  turned  over  to  her 
or  her  agent,  B.  J.  Schlesinger,  by  Al.  Owens,  one  of  the  firm 
of  Julius  Levy,  for  the  purpose  of  securing  a  debt  of  said  firm 
to  said  Emily  Schlesinger,  and  that  said  Emily  Schlesinger,  by 
herself  or  agent,  was  in  possession  of  said  property  at  the  time 
it  was  taken  by  the  sheriff  in  this  action,  and  that  under  the 
evidence  and  instructions  of  the  court  the  mortgage  to  Schwab 
and  Zimmerman  was  void,  and  further,  that  they  had  never 
acquired  any  prior  possession  of  said  chattels  to  secure  an 
indebtedness  of  the  business  of  Julius  Levy  to  them,  then  your 
verdict  must  be  for  the  defendants.  (9)  You  are  further 
instructed  that  the  plaintiffs  must  establish  the  validity  of 
their  mortgage  or  their  right  to  the  possession  of  said  property 
at  the  time  of  the  commencement  of  this  suit  by  a  preponderance 
of  the  evidence.    (10)  This  is  an  action  under  the  provision  of 
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the  laws  of  the  State  of  Montana  on  the  part  of  the  plaintiffi 
against  the  defendants.  AH  of  the  material  all^ations  of 
plaintiffs'  complaint  are  denied  by  the  defendants^  and  throws 
the  burden  of  proof  upon  the  phiintifis ;  and  unless  the  plaintifib 
iiave  satisfied  you,  by  a  preponderance  of  evidence,  that  they 
have  a  better  right  to  the  possession  of  the  property  in  contro- 
versy than  the  defendants,  or  any  of  them,  then  your  verdict 
should  be  for  the  defendants.  (11)  The  jury  are  instructed,  as 
a  matter  of  law,  that  the  pleadings  show  that  the  property  was 
in  the  possession  of  the  defendants  at  the  time  of  the  commence- 
ment of  this  action,  or  some  of  them,  and  it  is  presumed  the 
possession  thus  held  was  rightful ;  and  it  devolves  upon  plaint- 
iffs to  show  by  a  preponderance  of  evidence  that  such  possession 
was  wrongful,  and,  if  the  evidence  fails  to  so  show,  your  ver- 
dict should  be  for  the  defendants.  (12)  If  the  jury  find  from 
the  evidence  that  Levy  and  Owens,  under  the  firm  name  and 
style  of  Julius  Levy,  were  the  owners  of  the  property  in  oontro- 
versy,  and  that  no  possession  of  said  property  was  delivered  to 
plaintiffs,  and  that  Owens,  as  one  of  said  firm,  maintained  pos- 
session of  the  same  until  the  same  was  delivered  to  Schlesinger, 
then  your  verdict  should  be  for  defendants.  (13)  If  the  jury 
find  from  the  evidence  that  Schwab  and  Zimmerman  never  took 
possession  of  said  property  until  after  possession  was  delivered 
to  Schlesinger,  and  that  possession  was  so  delivered  to  Schles- 
inger to  secure  the  indebtedness  of  Emily  Schlesinger  and  other 
creditors  of  the  firm  of  Levy  under  the  partnership  of  Levy 
and  Owens,  and  that  Levy  and  Owcds  jointly,  as  such  partner- 
ship, owned  said  property,  and  that  Emily  Schlesinger  was  at 
the  time  of  the  execution  of  said  mortgage  a  creditor  of  Levy 
and  Owens,  then  the  jury  should  find  for  defendants.  (14)  If 
the  jury  believe  from  the  evidence  that  Owens  was  a  silent  part- 
ner in  the  business  conducted  in  the  name  of  Julius  Levy,  and 
without  knowledge  of  such  fact  the  plaintiffs  advanced  money 
to  Levy  or  sold  him  goods  for  the  purpose  of  carrying  on  such 
business,  and,  in  order  to  secure  the  indebtedness  so  incurred 
by  him,  Julius  Levy  executed  and  delivered  the  chattel  mort- 
gage to  plaintiffs,  and  that  such  indebtedness  was  not  paid  the 
plaintiffs,  then  your  verdict  must  be  for  the  plaintiflb.  (15)  K 
the  jury  believe  from  the  evidence  that  the  business  of  the  Pali- 
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can  Saloon  was  actually  indebted  to  the  plaintifis  at  the  time 
Levy  executed  the  chattel  mortgage  to  them,  and  that  with  full 
authority,  express  or  implied,  from  Owens,  to  execute  said  chat- 
tel  mortgage,  Julius  Levy  did  execute  the  same,  then  the  jury 
must  find  for  the  plaintifis.  (16)  If  the  jury  believe  from  the 
evidence  that  the  business  of  Levy  and  Owens  was  actually 
indebted  to  the  plaintiffs  at  the  time  it  is  claimed  by  the  plaint- 
i£b  the  property  in  dispute  was  turned  over  to  them,  and  that 
with  the  consent  of  Owens,  if  the  plaintiffs  knew  of  his  being  a 
partner,  or  without  his  knowledge  or  consent  if  they  did  not 
know  of  his  being  a  partner.  Levy  turned  over  the  actual  pos- 
session of  said  goods  to  plaintiffs  for  the  purpose  of  securing 
such  indebtedness,  then  you  must  find  for  the  plaintifis.  It  is 
admitted  by  the  pleadings  in  this  case  that  the  value  of  the 
property  is  $2,500;  and,  if  you  find  for  the  defendants,  your  ver- 
dict must  be  for  the  return  of  the  property,  or,  if  a  return  cannot 
be  made,  for  the  value  of  it,  assessed  at  (2,500,  or  as  much  more 
as  said  property  was  worth,  according  to  the  evidence/' 

Plaintiffs  and  defendants  submitted  certain  questions  to  the 
jury,  which  returned  a  general  verdict  for  the  defendant,  Emily 
Schlesinger,  and  the  following  special  findings:  — 

^'1.  Did  the  plaintiffs  Schwab  and  Zimmerman,  or  either  of 
them,  know  of  the  existence  of  the  partnership  between  A.  T. 
Owens  and  Julius  Levy,  under  the  firm  name  of  Julius  Levy, 
at  the  time  of  the  execution  and  delivery  of  the  chattel  mort- 
gage of  July  27,  1888?  Answer.  Yes.  (2)  Was  there  any 
intention  on  the  part  of  the  plaintiffs  to  commit  any  fraud  upon 
any  one  when  they  took  this  mortgage?  A.  Yes.  (3)  For 
what  purpose  did  Schwab  and  Zimmerman  take  this  mortgage? 
A.  To  defraud  the  creditors  and  A.  T.  Owens.  (4)  Who 
was  in  possession  of  this  property  from  August  29,  1888,  to 
September  17,  1888?  A.  Schwab  and  Zimmerman.  (5)  Did 
Schwab  and  Zimmerman,  or  either  of  them,  know,  prior  to  the 
execution  of  said  mortgage,  that  Owens  was  a  partner  of  Levy, 
and  a  joint  owner  of  said  property?  A.  Yes.  (6)  Did 
Schwab  and  Zimmerman,  or  either  of  them,  have  means  of 
knowledge  of  the  fact  that  Owens  was  a  partner  of  Levy,  and 
joint  owner  of  said  property,  prior  to  the  execution  of  said 
mortgage?    A«   Yes.    (7)  In    what   amount   was   Levy  in* 
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debted  to  the  plaintifis,  or  either  of  them,  at  the  time  of  the 
executionof  said  mortgage?  A.  (1,960.30.  (8)  Did  Schwab 
and  Zimmerman,  or  either  of  them,  permit  Levy  to  remain  in 
possession  of  the  wines,  liquors,  and  cigars  described  in  said 
mortgage,  and  to  sell  the  same  at  his  discretion,  in  the  usual 
course  of  business?  A.  Yes.  (9)  Was  Emily  Schlesinger  a 
creditor  of  the  copartnership  of  Owens  and  Levy,  doing  busi- 
ness under  the  firm  name  of  Julius  Levy,  at  the  time  of  the 
execution  of  said  mortgage,  and  also  at  the  time  the  property 
described  in  said  mortgage  was  taken  possession  of  by  defend- 
ant, Emily  Schlesinger,  or  her  agent?  A.  She  was  a  creditor 
after  the  15th  of  August.  (10)  Were  there  other  creditors  of 
the  copartnership  of  Owens  and  Levy,  doing  business  under  the 
firm  name  of  Julius  Levy,  at  the  time  of  the  execution  of  the 
said  mortgage?  A.  Yes.  (11)  Did  Owens  assent  to  the  giv- 
ing of  said  mortgage  by  Julius  Levy  to  the  plaintifis?  A. 
No.  (12)  What  was  the  value  of  the  wines,  liquors,  and 
cigars  in  said  saloon  at  the  time  of  the  execution  of  said  mort- 
gage, and  what  was  the  value  of  the  fixtures?  A.  Wines  and 
liquors  and  cigars,  $1,850;  fixtures,  $650.'^ 

Henry  C.  Smithy  C,  B.  Nolan,  and  /.  A.  Carter,  for  Appellants. 

The  whole  ground  for  both  replevin  and  detinue  is  covered 
by  our  Code  provisions  for  the  recovery  of  personal  property. 
{WUson  V.  RyboU,  17  Ind.  391;  79  Am.  Dec.  486.)  The 
plaintifis  having  peaceably  and  notoriously  taken  possession 
on  the  29th  of  August,  1888,  the  taking  by  defendants  being 
covert  and  wrongful,  is  a  proper  occasion  for  plaintifis  bringing 
this  action.  {Bruen  v.  Ogden,  11  N,  J.  L.  370;  20  Am.  Dec, 
593.)  Replevin  lies  in  all  cases  where  trespass  can  be  main- 
tained for  taking  and  carrying  away  goods.  {Bruen  v.  Ogden, 
supra.)  The  defendants  do  not  in  their  pleadings  set  up 
title  in  themselves;  they  deny,  however,  that  plaintifis  ever 
had  possession ;  they  attempt  to  charge  fraud  in  plaintifis'  mort- 
gage, and  the  court  following  the  theory  of  fraud  in  giving  its 
instructions  to  the  jury,  the  theory  of  the  whole  case  was 
apparently  that  of  fraud.  Wherein  were  respondents  entitled 
to  escape  the  burden  of  proving  such  fraud  ?  It  will  not  be 
denied  but  that  had  there  been  no  pretense  of  fraud  plaintifis 
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would  have  recovered.  There  is  no  conflict  in  the  evidence  as 
to  the  &ct  that  plaintiffs  were  in  possession,  so  instruction 
No.  lly  'Hhat  as  a  matter  of  law  defendants^  possession  is  pre- 
sumed rightful/'  is  erroneous  under  the  pleadings  and  evidence ; 
such  an  instruction  might  have  been  proper  if  this  action  was 
in  the  nature  of  detinue.  Instruction  No.  9,  "  that  plaintiffs 
should  establish  the  validity  of  their  mortgage,  or  their  right  to 
the  possession  of  the  property  at  the  time  of  the  commencement  of 
this  suit,  by  a  preponderance  of  the  evidence/'  is  erroneous  in 
view  of  said  instruction  No.  11,  and  under  the  pleadings  and 
evidence,  for  the  taking  by  defendants  and  not  the  mere 
detention  by  them  occasioned  this  action,  and  as  has  been  seen 
the  apparent  theory  of  this  case  was  that  of  fraud  in  plaintiffs' 
mortgage.  How,  then,  can  it  be  said  that  plaintiffs  should 
prove  no  fraud  by  a  preponderance  of  the  evidence.  In  order 
that  fraud  can  avail  as  a  defense  the  facts  constituting  such 
fraud  must  be  distinctly  averred.  {Oray  v.  Earl,  13  Iowa, 
188.  See  Oartis  v.  Valiiim,  3  Mont.  153;  Wait  on  Fraudulent 
Conveyances,  199.)  Instruction  No.  6,  '^,that  if  plaintiffs, 
prior  to  their  mortgage,  had  knowledge  that  Owens  was  a 
partner  of  Levy's  and  joint  owner  of  said  property,  and  that 
Owens  did  not  know  of  or  consent  to  said  mortgage,  then  said 
mortgage  is  absolutely  void  as  to  the  creditors  of  the  partner- 
ship," is  erroneous,  for,  as  has  been  noticed,  the  defendants 
were  not  in  court  as  creditors.  The  principles  of  law  on  which 
this  case  should  have  been  presented  to  the  jury  demand,  under 
the  pleadings  and  evidence,  different  instructions,  findings,  and 
verdict.  {Keeley  v.  Gable  Co.  7  Mont.  81.)  And,  notwith- 
standing all,  the  law  applicable  to  this  case  may,  under  the 
pleadings  and  evidence,  warrant  judgment  in  favor  of  plaintiffs. 
(See  language  of  the  court  concluding  the  opinion  in  the  case 
of  Tolbert  v.  Hortan,  33  Minn.  104.  See  Curtis  v.  Valitan,  3 
Mont.  163.) 

McQmneU  &  Clayberg,  if.  8.  Ounn,  and  Shober  &  Bosch,  for 
Kespondents. 

L  The  jury  found  that  appellants  took  said  mortgage  for 
the  purpose  of  defrauding  the  creditors  and  A.  T.  Owens ;  that 
Levy  was  only  indebted  to  Schwab  and  Zimmerman  in  the  sum 
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of  $1,960  at  the  time  of  the  giving  of  said  mortgage;  that  the 
value  of  wines,  liquors,  and  cigars  embraced  in  said  mortgage 
was  $1,850,  and  that  the  value  of  the  fixtures  included  in  said 
mortgage  was  $850*  This  court  has  held  that  the  mortgage 
was  not  fraudulent  per  ae.  But  when  this  case  was  before  this 
court  on  a  prior  appeal  (10  Mont  381)  there  was  no  evidence 
of  the  value  of  the  wines,  liquors,  and  cigars  included  in  the 
mortgage;  and  as  their  value  is  now  determined,  and  it  ia 
shown  to  be  far  in  excess  of  the  value  of  the  fixtures,  we 
believe  that  the  mortgage  should  now  be  held  to  be  fraudulent 
per  se.  {Leopold  v.  Silverman,  7  Mont.  266 ;  Bobifison  v.  EUioUy 
22  Wall.  613;  Wilson  v.  Vaight,  9  Colo.  614.)  But  even 
though  it  should  be  held  that  the  mortgage  is  not  fraudulent 
per  ae,  still,  under  the  findings  of  the  jury,  it  is  shown  to  be 
fraudulent  by  reason  of  extrinsic  facts.  As  appellants  do  not 
claim  any  right  to  the  property  except  under  this  fraudulent 
mortgage,  they  cannot  maintain  this  action.  If  the  appellants 
ever  had  possession  of  the  property,  as  it  was  a  possession 
under  a  fraud  uleut  mortgage,  it  conferred  no  rights  whatever* 
(Pierce  on  Fraudulent  Mortgages  of  Merchandise,  §  143,  and 
cases  cited;  Robinson  v.  EUiotty  22  Wall*  513;  Blakealee  v. 
Roasmany  43  Wis.  126;  Delaware  v.  Enaign,  21  Barb.  86; 
Stein  V.  Munch^  24  Minn.  390 ;  Janvrin  v.  Fogg,  49  N.  H* 
340;  Armstrong  v.  TuMe,  34  Mo.  432.) 

II.  The  jury  also  found  that  appellants  knew,  prior  to  the 
execution  of  said  mortgage,  that  Owens  was  a  partner  of  Levy^s 
and  joint  owner  of  said  property;  and  further  found  that 
Owens  did  not  assent  to  the  giving  of  said  chattel  mortgage. 
Under  these  findings,  the  mortgage  conferred  no  right  upon  the 
mortgagees,  except  as  to  the  surplus  of  the  assets  afler  settle- 
ment of  the  accounts  of  the  firm.  Appellants  had  no  right  to 
the  possession  of  this  property  until  after  all  of  the  firm  cred- 
itors had  been  paid,  (Sheehy  v.  ChraveSy  58  Cal.  466;  Moline 
Wagon  Co.  v.  RummeU,  12  Fed.  Rep.  658;  Qementa  v.  Jeasupy 
36  N.  J.  Eq.  571;  Lane  v.  Lenfest,  40  Minn.  375;  Jones  on 
Chattel  Mortgages,  45.)  Emily  Schlesinger,  having  been  a 
creditor  of  the  firm  at  the  time,  was  entitled  to  the  possession 
of  the  property  as  against  appellants. 

III.  Appellants  cannot  now  be  heard  to  say  that  the  alle- 
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gations  of  fraad  in  the  complainfc  were  insufficient.  Where  the 
complaint  does  not  state  a  cause  of  action  it  may  be  taken 
advantage  of  for  the  first  time  in  the  Supreme  Court^  but  that 
where  the  complaint  does  state  a  cause  of  action^  but  the  facts 
are  not  well  pleaded,  no  objection  can  be  made  for  the  first  time 
in  this  court.  Appellants  made  no  objection  to  the  introduction 
of  testimony  upon  the  ground  that  the  pleadings  were  insuf- 
ficient.    {Quirk  V.  Clarke  7  Mont.  231.) 

rV.  The  instructions  given  by  the  court,  which  appellants 
say  are  erroneous,  we  submit  are  correct  (Cobbey  on  Replevin, 
§§  1036,  1037;  fifth  div.  Comp.  Stats.  Mont.  §  1541.)  In 
considering  the  correctness  of  these  instructions,  it  should  be 
remembered  that  the  mortgage  was  attacked,  not  only  upon 
the  ground  that  it  was  fraudulent,  but  also  upon  the  ground 
that  it  was  void^  because  made  without  the  assent  of  one  of  the 
partners. 

Harwood,  J. — This  case  was  before  this  court  at  the  Janu- 
ary term,  1891,  and  that  appeal  was  determined  by  granting  a 
new  trial.  For  a  statement  of  the  case,  reference  may  be  made 
to  the  opinion  of  the  court  upon  the  former  appeal,  as  reported 
in  Schwab  v.  Owens^  10  Mont.  381. 

Upon  the  second  trial  the  jury  found  for  respondents,  both 
by  general  and  special  verdict,  and  therein  found  that  the  mort- 
gage under  which  appellants  claimed  the  goods  in  question  was 
made,  and  was  taken  by  appellants,  with  the  intention  to  de- 
fraud Owens,  whom  appellants  knew  was  a  silent  partner  with 
Levy,  the  mortgagor  and  joint  owner  of  the  mortgaged  goods, 
and  also  with  the  intention  to  defraud  the  firm  creditors.  The 
jury  found  fiirther  that  the  mortgagor.  Levy,  was  only  indebted 
to  appellants  in  the  sum  of  (1,960.30,  which  appears  to  have 
been  an  individual  indebtedness  of  Levy,  having  no  relation  to 
the  firm  business,  whereas  all  the  firm  property  was  mortgaged 
by  Levy  to  secure  a  pretended  debt  of  $4,000.  A  searching 
trial  appears  to  have  been  had,  in  which  a  large  volume  of  evi- 
dence was  introduced  on  behalf  of  each  party  to  the  controversy, 
and  the  jury  were  fully  instructed  upon  every  feature  of  the 
case. 

The  particular  allied  errors  of  which  appellants'  counsel 
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ccHnplain  in  their  brief  and  arguments  before  this  court  rekte 
to  oertain  portions  of  the  instructions  given  to  the  jury.  It  is 
a  fiuniliar  rule  that,  in  the  consideration  of  alleged  error  com* 
mitted  in  giving  instructions,  the  instructions  as  a  whole  are  to 
be  reviewed  and  considered  together.  This  we  have  done,  and, 
considering  the  instructions  altogether,  we  find  no  error  in 
them.  It  seems  plain  from  the  special  findings  that  the  jury 
arrived  at  their  verdict  from  a  belief,  upon  the  whole  case,  that 
the  mortgage  under  which  appellants  claim  was  made  and 
received  with  the  intent  to  defraud  Owens  and  the  creditors  of 
the  firm  of  Levy  and  Owens.  The  jury  regarded  the  trans- 
action as  fraudulent,  and  condemned  it  as  such.  This  is  ap- 
parent from  the  fact  that  every  special  finding  submitted  was 
returned  against  appellants.  Had  the  jury  arrived  at  thar 
verdict  firom  any  particular  phase  of  the  ease,  such  as  making 
the  mortgage  without  the  knowledge  of  Owens,  as  mentioned 
in  instruction  No.  6,  they  would  not  necessarily  have  found  the 
mortgage  was  made  and  received  with  fraudulent  intent.  The 
mortgage  may  have  been  made  without  the  knowledge  of 
Owens,  and  yet  in  good  faith.  The  court  did  not  say  in  that 
instruction  that  the  making  and  receiving  of  the  mortgage 
under  the  circumstances  mentioned  in  said  instruction  involved 
or  indicated  fraudulent  intent  at  all.  In  the  first  and  eleventh 
special  findings  the  jury  found  the  fisu:ts  hypothetically  men- 
tioned in  instruction  No.  6.  Had  the  jury  stopped  at  that,  it 
might  be  pertinent  to  go  into  a  discussion  as  to  whether  or  not 
those  fiusts  would  be  sufficient  to  sustain  a  verdict  for  respond- 
ents ;  but  those  facts  might  be  stricken  out,  or  the  view  which 
appellants  take  as  to  that  feature  of  the  case  might  be  conceded, 
and  there  remain  findings,  independent  of  that  view  of  the 
case,  sufficient  to  overthrow  all  claim  of  the  appellants  to  the 
property.  So,  with  instructions  Nos.  9  and  11,  of  which 
appellants  complain,  the  features  of  the  case  under  consideiv 
ation  in  those  instructions  are  not  connected  with  the  issue  of 
firaudulent  intent,  and  it  is  not  at  all  likely  those  instrnctioos 
had  any  influence  upon  the  minds  of  the  jury  in  considering  and 
finding  upon  the  question  of  fraudulent  intent  in  making  and 
receiving  appellants'  mortgage.  The  points  mentioned  in  those 
instructions  might  be  conceded  to  appellants,  and  still  the  ver- 
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diet  of  the  jury  would  be  fully  sustained  by  other  findings 
upon  considerations  entirely  independent  of  those  mentioned  in 
instructions  9  and  11.  It  is  one  of  those  cases  mentioned  in 
the  extract  fiom  the  opinion  of  Judge  Story,  quoted  in  Rochdeau 
V.  Boyle^  ante,  page  451,  wherein  it  is  said  that  the  findings  of 
fraudulent  intent  or  malum  in  se  will  vitiate  and  destroy  the 
entire  transaction. 

Finding  no  error  in  the  record,  it  is  ordered  that  the  order 
refusing  to  grant  a  new  trial  and  the  judgment  be  affirmed. 

Affirmed. 
Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


McCAULEY,   Respondent,  v.  MONTANA  CENTRAL 
RAILWAY  COMPANY,  Appellant. 

[Argued  December  30, 1891.    Decided  Januftry  25, 189SL] 

fihSXSBXikJM^Negligenoe-^Infwy  to  stocX;.— In  an  action  against  a  railroad  com- 
pany to  recover  for  injoriee  to  stock,  the  admissions  of  an  agent  of  the  com- 
pany, acting  within  the  scope  of  bis  authority  and  with  knowledge  of  the 
oircnmstances,  that  he  had  ordered  the  animal  killed  and  the  beef  sold  for  the 
benefit  of  the  company,  and  the  receipt  of  the  proceeds  of  snob  sale  by  the  com- 
pany, establish  a  prima  facie  case  of  the  admission  of  negligence  by  the  com- 
pany, under  section  717,  fifth  division  of  the  Compiled  Statutes,  providing  that 
in  case  of  injury  to  stock  the  body  of  the  animal  injured  shaU  belong  to  the 
company  unless  the  owner  thereof  shall  elect  to  take  the  same  in  lien  or  in  part 
payment  of  damages.    (De  Wrrr,  J.,  dissenting.) 

Appeal  from  Fifth  Judicial  IHstrid,  J^erson  OounJby, 

Action  for  damages.  The  cause  was  tried  before  Galbbaith, 
J.     The  plaintiff  had  judgment  below. 

Henry  O.  Mclniirej  for  Appellant. 
Adkms(m  &  Miller ^  for  Respondent 

Blake,  C.  J. — This  action  was  brought  to  recover  damages 
for  injuries  to  a  cow,  in  the  month  of  December,  1889,  through 
the  negligence  of  the  agents  and  servants  of  the  appellant,  a 
railroad  corporation. 

There  is  only  one  question  for  our  consideration.    At  the  con« 


11    483 
dS3    351 


484     McCauley  v.  Mont.  Cent.  Ry.  Co.    [Dec  T.,  1891 

elusion  of  the  evidence  for  the  plaintiff  ''the  defendant  moved 
the  court  that  plaintiff  be  nonsuited  because  he  had  introduced 
and  offered  no  testimony  tending  to  show  any  n^ligence  on 
the  part  of  the  defendant."  The  motion  was  ovirruled,  and, 
no  evidence  being  introduced  by  the  defendant,  judgment  was 
entered  in  favor  of  the  plaintiff.  All  the  testimony  upon  this 
point  is  given  in  the  transcript.  The  plaintiff  testified  that  he 
was  acquainted  with  W.  B.  Green ;  that  he  went  to  see  him  to 
settle  for  the  cow;  that  Mr.  Green  was  acting  as  claim  agent 
at  the  time  of  the  defendant;  that  Mr.  Green  ''said  he  was 
on  the  train  at  the  time,  and  ordered  the  cow  killed,  and  he 
ordered  the  beef  shipped  to  Helena  to  be  sold  for  the  benefit  of 
the  com()any.  He  said  that  he  ordered  it  to  be  killed,  or  killed 
it  himself,  but  as  to  which  I  can't  say  now.  He  said  nothing 
more  as  to  how  the  cow  was  killed,  but  that  she  had  one  1^ 
broken,  and  he  ordered  it  killed — either  killed  it  himself,  or 
ordered  it  killed ;  that  the  train  had  knocked  her  off  the  track. 
....  I  was  told  that  this  cow  was  killed  on  the  Montana 
Central  road.  Mr.  Green  told  me  that,  and  he  also  told  me 
that  he  was  on  the  train  at  the  time."  This  testimony  coq- 
cerning  the  conduct  of  Mr.  Green  can  be  easily  understood  by 
observing  this  section  of  the  statutes :  "  In  every  case  of  the 
wounding  and  killing  of  any  such  cattle  or  sheep,  the  price  of 
the  damages  [for  which]  is  fixed  by  this  chapter,  the  body  of 
such  animal  shall  belong  to  such  company,  unless  the  owner 
thereof  shall  elect  to  take  the  same  in  lieu  of  said  damages,  or 
part  thereof,  within  twenty-four  hours  after  said  wounding  or 
killing ;  but  in  every  other  case  the  railway  or  railroad  company 
may  proceed  to  take  care  of  and  preserve  the  body  of  said 
animal ;  and  it  shall  be  the  duty  of  said  company  to  preserve 
the  hide  of  such  animal  for  at  least  thirty  days  after  such  kill- 
ing, for  inspection,  by  said  railroad  or  corporations  at  the 
station-house  nearest  to  the  place  where  such  killing  occurred." 
(§  717,  Comp.  Stats,  div.  5.)  Green  was  upon  the  train  which 
inflicted  the  injury  upon  the  animal,  and  availed  himself  of  the 
provisions  of  the  law  for  the  benefit  of  railroad  companies  when 
they  are  liable  to  be  mulcted  in  damages  for  the  killing  of  live 
stock. 

The  action  of  this  agent  of  the  corporation,  within  the  scope 
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of  his  duties,  and  the  receipt  of  the  proceeds  of  the  sale  of  the 
beef,  are  sufficient  to  establish  a  prima  facie  case  of  the  admis- 
sion of  negligence  against  the  defendant.  It  is  conceded  by  the 
appellant  that  the  respondent  has  the  right  to  bring  an  action  for 
the  conversion  of  the  animal,  and  therefore  it  is  contended  that 
the  appropriate  remedy  has  not  been  pursued.  But  this  officer 
of  the  corporation  was  acting  rightfully,  under  a  statute  which 
authorizes  these  proceedings,  and  hence  there  was  no  conversion 
of  tb  '  property.  His  conduct,  and  that  of  the  appellant,  were 
admissions  as  potent  as  words,  and  were  entitled  to  be  weighed 
by  the  jury. 

It  is  ordered  and  adjudged  that  the  judgment  be  affirmed. 

Affirmed. 

Harwood,  J.  (ooneurring), — The  problem  in  this  case  is  to 
find  justly,  and  on  sound  principles  of  law,  whether  or  not 
any  acts  or  circumstances  proved  in  the  case  fairly  indicate, 
£L8  A  prima  fade  showing,  that  there  was  negligence  on  the  part 
of  appellant  in  committing  the  injury  complained  of.  Appel- 
lant contends  there  is  no  such  showing,  while  respondent  insists 
that  certain  conduct  of  the  appellant  proved  amounts  to  a  prima 
fade  admission  that  the  injury  to  the  animal  happened  in  con- 
sequence of  appellant's  negligence  in  operating  its  railroad. 

Appellant  is  operating  a  railroad  through  open  lands,  upon 
which  respondent  has  a  right  to  pasture  his  domestic  cattle. 
In  order  to  determine  the  rights  and  liabilities  of  these  parties 
in  case  of  injury  to  any  of  such  animals  by  the  operating  of  the 
said  railroad,  the  law  provides  (considering  the  statute  and  the 
case  of  BieUnberg  v.  Montana  U,  Ry.  Co,  8  Mont.  271,  together) 
that  in  case  any  such  animals  should  be  killed  or  injured  by 
the  operation  of  said  railroad  with  due  care,  i.  e.,  in  case  the 
injury  or  destruction  occurred  without  any  negligence  on  the 
part  of  appellant,  its  agent  or  employees,  then  it  should  be  in 
no  manner  liable  thereforj;  and  it  is  further  provided  that,  in 
case  any  such  injury  or  destruction  should  happen  through  the 
negligence  of  appellant  or  its  agents,  then  it  should  be  liable  to 
pay  the  owner  of  the  animal  injured  the  value  thereof;  but  in 
that  case  appellant  should  have  the  animal  so  killed  or  injured, 
and  the  right  to  take  it  at  once,  on  the  happening  of  the  event. 
With  these  legal  conditions  existing,  it  happened  that  a  train 
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passing  over  said  road,  through  said  land,  ran  apon  and 
broke  the  leg  of  a  certain  oow  belonging  to  respondent;  and 
appellant  being  present,  with  its  agents  and  employees,  and  its 
stock  or  claim  agent,  chained  with  the  duty  of  looking  after 
claims  for  injury  to  stock  in  such  cases,  and  presumably  know- 
ing all  the  circumstances  attending  such  injury,  appellant's 
claim  agent  immediately  proceeded  to  take,  or  cause  to  be  taken, 
said  injured  cow,  killed  it,  sold  it,  and  took  the  proceeds  for  the 
benefit  of  the  railroad  company. 

Now,  when  the  terms  and  conditions  of  the  law  are  considered, 
in  reference  to  the  circumstances  shown  and  the  conduct  of 
appellant  in  relation  to  said  animal,  would  it  be  a  violent  pre- 
sumption to  conclude  that  appellant  had  by  its  voluntary  con- 
duct indicated,  as  a  prima  facie  showing,  that  said  animal  was 
run  upon  and  injured  under  such  circumstances  as  to  make  it 
lawful  for  appellant  to  proceed  to  take  the  injured  animal  and 
treat  it  as  its  own?  Did  appellant  indicate  apparently,  or 
pnma  facie,  as  it  is  said,  by  the  conduct  of  its  agents,  that  it 
had  done  something,  considering  its  conduct  in  connection  with 
the  law,  to  authorize  it  to  follow  up  the  injury  by  taking  the 
animal?  The  taking  followed  the  injury  as  part  of  one  trans- 
action; and,  if  appellant's  conduct  is  to  be  construed  as  indicat- 
ing prima  facie  that  circumstances  had  so  happened  as  to  give 
it  the  right  to  take  the  animal,  the  very  essence  of  those  circum- 
stances was  negligence  in  committing  the  first  injury.  Other- 
wise, when  the  injury  happened,  if  without  n^ligence,  appellant 
could  have  gone  its  way,  and  left  the  owner  of  the  animal  to 
make  the  best  he  could  of  a  misfortune  for  which  appellant  was 
in  no  wise  responsible.  Appellant  is  presumed  to  have  done  as 
it  did  knowing  the  law  and  the  exact  conditions  of  its  liability, 
and  its  rights,  if  liable.  If  it  is  not  reasonable  to  draw  the 
presumption  just  proposed  from  the  conduct  of  appellant,  then 
some  other  construction  is  to  be  put  upon  its  acts.  Are  we  to 
presume  that  when  appellant,  without  negligence,  ran  its  train 
upon  and  injured  the  animal  in  question,  and  knowing  conse- 
quently that  it  was  without  liability  for  the  injury,  and  con- 
sequently was  without  right  to  take  the  injured  animal, 
nevertheless,  under  those  circumstances,  appellant  wantonly 
and  unlawfully  went  outside  of  the  course  of  its  business,  and. 
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to  add  injury  to  misfortune,  captured,  butchered,  and  sold  the 
animal,  and  pocketed  the  proceeds?    Are  we  to  presume  that 
where  the  railroad  company  was  dear  of  liability  it  unlawfully 
adopted  this  course  of  conduct?    If  there  was  no  n^ligenoe 
on  the  part  of  the  appellant,  there  was  no  liability;  if  there 
was  no  liability,  it  had  no  more  right  to  take  the  crippled 
animal  than  any  other  person,  and  its  taking  was  wrongful  and 
unlawful ;  while,  if  the  injury  happened  under  circumstances 
of  negligence  on  its  part,  it  was  liable  for  the  injury,  and  it 
had  a  right  to  proceed  as  it  did,  and  take  the  animal,  and  save 
what  it  could  by  assuming  it     Here  were  two  courses  to  pur^ 
sue  depending  upon  the  very  question  whether  or  not  negligence 
accompanied  the  injury.    That  was  the  very  point  which  would 
order  and  shape  and  give  course  to  appellant's  conduct,  pro- 
vided it  acted  upon  the  knowledge  it  had  as  to  the  law  and  the 
&ct8,  and  desired  to  act  lawfully.     If  there  was  n^ligence,  it 
could  lawfully  take  the  animal.    If  there  was  no  negligence,  it 
could  lawfully  go  its  way  with  impunity.    Are  we  to  presume 
appellant  took  the  wrong,  the  unlawful  course,  and  knowing 
all  the  circumstances  attending  the  injury,  and  knowing  that 
the  facts  were  such  that  no  liability  ensued  against  it  from  what 
had  happened,  still  the  appellant  captured  and  butchered  said 
wounded  animal,  and  disposed  of  it  in  the  market,  and  took  the 
proceeds?    Such  is  not  to  be  presumed.    No  such  construction 
is  to  be  put  upon  the  acts  of  appellant  in  this  matter,  where  its 
conduct,  in  another  view,  can  be  r^arded  as  lawful,  and  done 
in  good  faith,  simply  to  avail  itself  of  its  rights;  and  this  view 
involves  the  tacit  prima  fade  admission  by  appellant's  conduct 
that  there  was  negligence  on  its  part  in  committing  the  injury 
complained  of,  which  fixed  its  liability  and  gave  it  the  corre- 
sponding right  to  take  the  animal.     **  The  law  presumes  that  all 
acts  are  done  in  good  faith  until  there  is  evidence  to  the  con- 
trary."   {MoOagg  v.  Heaoock,  34  IlL  476 ;  85  Am.  Dec.  327.) 
Mr.  Lawson,  in  his  work  on  Presumptive  Evidence,  page  93, 
states  the  familiar  rule  of  law  as  follows:  '^A  person  who  is 
shown  to  have  done  any  act  is  presumed  to  have  done  it  inno- 
cently and  honestly, and  not  fraudulently,  illegally,  or  wickedly ; " 
and  cites  many  cases  establishing  and  illustrating  that  rule. 
I  concur  in  affirming  the  judgment 
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De  Witt,  J.  (diaserUing). — It  is  oonoeded  in  this  case  that 
the  cause  of  action  set  up  in  the  complaint  is  the  negligent  kill- 
ing of  plaintiff's  cow  by  the  defendant  in  December,  1889.  It 
is  conceded  that,  under  the  decision  in  Bidtnberg  v.  Mofdana 
V.  Ry.  Co.  8  Mont  271,  the  plaintiff  cannot  recover,  and  has 
not  a  prima  facie  cause  of  action,  unless  he  shows  some  evidence 
of  negligence  by  the  defendant.  It  is  conceded  that  there  is 
not  one  word  in  the  evidence  tending  to  show  any  n^ligence  on 
the  part  of  the  defendant.  But  the  judgment  is  affirmed,  and 
this  court  holds  that  prima  fade  proof  of  negligence  was  made 
by  virtue  of  an  admission  of  n^ligence,  in  that  defendant  took 
possession  of  the  carcass  of  the  cow  killed ;  and  this  admission 
is  construed  out  of  the  statute.  (§  717,  Comp.  Stats,  div.  5.) 
That  section  is  part  of  the  Act  of  February  23, 1881.  The  firat 
section  of  that  act,  which  has  become  section  713  of  the  Com- 
piled Statutes,  provided,  to  state  it  briefly,  that  a  railroad  cor- 
poration that,  in  the  operation  of  its  railroad,  killed  an  animal, 
should  be  liable  to  the  owner  for  the  value  of  the  same,  regard- 
less of  whether  the  killing  was  by  the  negligence  of  the  railroad 
corporation.  In  other  words,  the  railroad  corporation  was  an 
insurer  of  the  safety  of  all  animals  going  upon  its  track.  The 
statute  was  thus  more  tender  of  the  safety  of  the  domestic  than 
of  human  animals.  That  section  of  the  law,  as  a  matter  of 
course,  fell  before  the  first  attack  in  this  court.  (Bielenberg 
Case.)  Therefore,  when  the  animal,  the  value  of  which  is  the 
subject  of  this  action,  was  killed,  the  defendant  was  liable  only 
in  case  its  negligence  was  the  cause  of  the  killing.  In  accord- 
ance with  this  established  view  of  the  law,  the  plaintiff  brought 
his  action  for  the  negligent  killing,  and  he  wholly  failed  in  his 
proof. 

But  did  defendant  admit  its  negligence  by  the  act  of  taking 
the  carcass?  The  Act  of  the  legislature  of  March  10,  1887 
(Comp.  Stats.  §§  720-729),  was  upon  the  same  subject-matter 
as  the  Act  of  February  23,  1881,  and  they  are  all  put  together 
in  the  compilation  as  chapter  37.  In  the  latter  act  we  find  a 
section,  which  is  726  of  the  compilation,  as  follows: — 

''In  all  cases  where  any  corporation,  association,  company, 
person  or  persons,6hail  be  liable  to  the  owners  of  any  aniinftli? 
killed  as  provided  in  this  act,  they  shall  be  authorized  to  skin 
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the  same  and  shall  be  entitled  to  the  carcass  and  hide  thereof, 
unless  the  owner  or  owners  thereof  shall  claim  the  same^  in 
which  event  the  amount  of  the  value  thereof  shall  be  de- 
ducted from  the  amount  of  damages  which  would  otherwise  be 
due." 

Whether  section  726  repeals  section  717  it  is  not  necessary  to 
decide.  If  section  717  is  repealed^  the  way  is  very  clear;  but, 
in  any  event,  if  section  717  remains,  it  and  726  are  in  pari 
materiay  and  must  be  construed  together. 

Under  chapter  37,  the  railroad  company  was  not  liable  for 
all  animals  that  it  killed  in  the  operation  of  its  road.  Section 
716  provides:  "If  the  owner  of  any  stock  shall  drive  any 
stock  on  the  line  of  the  track  of  any  such  company  or  corpo- 
ration, with  intent  to  injure  such  company  or  corporation,  and 
such  stock  shall  be  killed  or  injured,  such  owner  shall  not 
receive  any  damage  from  such  railroad  company  or  corporation 
therefor.  ••••''  Therefore,  under  the  acts  of  the  l^islature 
that  became  chapter  37,  the  railroad  company  was  liable  for  all 
animals  killed  by  it,  except  those  driven  onto  the  track  by  the 
owner  with  intent  to  injure  the  railroad  company.  Now,  we 
know  for  what  killings  the  company  was  liable  "as  provided  in 
the  act";  and  when  they  are  so  liable  "as  provided  in  the  act," 
they  are  to  own  the  carcass  of  the  animal  killed.  I  do  not 
understand  that  it  is  claimed  that  the  company  owns  the  carcass, 
^except  by  virtue  of  the  provisions  of  this  act. 

Thus  the  taking  of  the  carcass  by  the  company,  if  it  is  an 
admission  of  anything,  is  an  admission  of  what?  It  is  an 
admission  that  they  are  liable  "as  provided  in  the  act,"  section 
726.  What  does  liability  "as  provided  in  the  act"  mean? 
What  are  the  elements  of  such  liability  "as  provided  in  the 
act?"  Mark,  that  no  other  liability  is  mentioned  except  that 
"provided  in  the  act."  No  common-law  liability  by  virtue  of 
negligence  is  contemplated.  I  should  suppose  that  the  elements 
of  such  liability  "as  provided  in  the  act"  would  be  about  as 
follows:  (1)  The  venue;  (2)  ownership  by  plaintiflF;  (3)  a 
value;  (4)  that  the  animal  was  not  driven  onto  the  track  by 
the  owner,  although  let  it  be  noted  that  I  do  not  speak  of  this 
dement  as  one  to  be  proved  by  the  owner,  or  alleged  in  his 
complaint,  or  a  matter  in  question,  unless  raised  by  an  issue; 
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and  (5)  that  the  animal  was  killed  simply^  with  no  allegation  or 
proof  of  negligence. 

NoWy  concede  that  the  taking  of  the  carcass  admits  the  lia- 
bility of  the  company  ^^as  provided  by  the  act/'  and  that  it 
admits  all  the  elements  of  liability  ^^as  provided  by  the  act'' 
Then  it  admits  all  the  elements  of  liability  as  above  noted. 
But  liability  ''as  provided  by  the  act"  does  not  constitute  l^al 
liability;  for,  under  the  Bielenberg  decision^  to  constitute  lia* 
bility  there  must  be  negligence.  So  that,  when  we  concede  that 
the  taking  of  the  carcass  admits  liability  '^as  provided  by  tlie 
act/'  that  taking  does  not  admit  any  legal  liability;  for  the  lia- 
bility under  the  act  is  not  a  l^al  liability,  for  it  omits  the  vital 
element  of  legal  liability,  to  wit,  negligence.  Therefore  the 
taking  of  the  carcass  does  not  admit  any  negligence. 

So,  by  applying  the  provisions  of  the  act  of  the  l^islature 
to  the  conduct  of  claim  agent  Green  in  taking  the  carcass  of  the 
animal,  the  most  that  the  railroad  company  is  made  to  admit 
that  is  of  interest  in  this  contention  is  only  that  the  company 
killed  the  cow.  The  killing  alone  is  not  prima  fade  evidence 
of  negligence,  in  the  absence  of  a  special  statute  making  it  so, 
as  was  the  law  in  this  State  when  the  allied  cause  of  action 
arose.    {Bielenberg  OaaCf  and  cases  cited  therein.) 

The  views  that  I  express  are,  of  course,  independent  of  the 
legislation  of  March  2,  1891,  as  this  killing  occurred  in  1889. 

I  am  of  opinion  that  the  motion  for  a  nonsuit  should  have  been 
granted,  and  for  that  reason  the  judgment  should  be  reversed. 


BECKER,  Appellant,  v.  BOARD  OF  CXiMMISSIONERS 
OF  YELIX)WSTONE  COUNTY,  Respondent. 

[Argned  December  31, 1891.    Decided  JftDuary  StS,  1892.] 

Plbadiko— Catis«  of  acUon-'  PubUoaHon  by  oounfy  olerk  under  gUUute,  — In  an 
action  brought  by  a  publisher  to  recorer  from  a  county  compensation  for  the 
publication  of  matter  furnished  to  him  by  a  county  clerk,  under  a  statute  re- 
quiring county  clerks  to  cause  certain  matters  to  be  published  in  one  or  more 
county  newspapers,  a  complaint  which  states  that  such  matter  was  fbmished 
by  the  county  clerk  for  publication,  but  does  not  ayer  that  such  clerk  caused  it 
to  be  published,  or  that  the  newspaper  named  in  the  complaint  was  designated 
by  the  clerk  as  the  one  in  which  publication  was  to  be  made,  is  bad  on  demurrer* 
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Appeal  from  Senefivth  Judicial  District,  Yellowstone  Oov/nty. 

Action  to  recover  for  the  publication  of  a  copy  of  a  proposed 
State  constitution.  Judgment  on  demurrer  was  rendered  for 
the  defendant  by  Milbubn,  J. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

This  action  is  brought  by  appellant  to  recover  compensation 
from  respondents,  the  commissioners  of  Yellowstone  County, 
for  publishing  in  appellant^s  daily  newspaper,  in  said  county,  a 
certified  copy  of  a  proposed  constitution. 

Parts  of  sections  10  and  14,  Act  March  13,  1889,  are  as 
follows:  ''Sec.  10.  At  least  ten  days  before  an  election  to  fill 
any  public  office  ....  the  county  clerk  of  each  county  shall 
cause  to  be  published  in  one  or  more  newspapers  within  the 
county  the  nominations  to  office  certified  to  him  under  the  pro- 
visions of  this  act.  The  county  clerk  shall  make  such  publica- 
tion daily,  until  the  election,  in  counties  where  daily  newspapers 
are  published ;  but,  if  there  be  no  daily  newspaper  published 
within  the  county,  two  publications  in  each  newspaper  will  be 
sufficient ^'  "Sec.  14.  Whenever  a  proposed  constitu- 
tion or  constitutional  amendment  or  other  question  is  to  be  sub- 
mitted to  the  people  of  the  Territory  for  popular  vote,  the 
secretary  of  the  Territory  shall  duly,  and  not  less  than  thirty 
days  before  election,  certify  the  same  to  the  clerk  of  each  county 
in  the  Territory,  and  the  clerk  of  each  county  shall  include  the 
same  in  the  publication  provided  for  in  section  10  of  this  act.'^ 

In  the  month  of  October,  1889,  a  proposed  constitution  for 
the  State  of  Montana  was  submitted  to  the  people  of  the  Ter- 
ritory of  Montana  for  popular  vote.  At  this  time  the  appellant 
had  a  contract  with  the  respondents  to  do  all  the  printing  for 
which  the  county  of  Yellowstone  should  be  liable,  said  con- 
tract being  made  under  the  provisions  of  section  1653,  division 
5  of  the  Compiled  Statutes.  The  secretary  of  the  Territory 
of  Montana  duly  certified  the  proposed  constitution  to  the 
county  clerk  of  Yellowstone  County,  as  provided  by  section  14 
of  said  act,  above  quoted.  The  county  clerk  of  Yellowstone 
County  furnished  the  appellant  with  said  certified  copy  of  said 
proposed  constitation  for  publication  in  appellant's  newspaper. 
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The  complaint  sets  forth  these  facts^  and  then  further  alleges 
the  pablication  of  the  said  constitation  in  appellant's  Daily 
Billings  Gazette,  the  amount  of  his  claim,  its  non-pajmenti 
etc.  A  demurrer  to  the  complaint  was  sustained  on  the 
ground  that  the  complaint  did  not  set  forth  facts  sufficient 
to  constitute  a  cause  of  action.  Plaintiff  appeals  from  the 
judgment. 

0.  F.  Ooddard,  for  Appellant. 

H.  X  HaskeU,  Attomey-Grenerali  and  Jas,  A,  Ooss,  County 
Attorney,  for  Respondent 

The  complaint  must  show  the  existence  of  facts  authorizing 
the  plaintiff  to  publish  said  copy  of  the  constitution,  as  it  is 
upon  these  facts  and  these  alone  that  the  liability  of  the  de- 
fendant is  predicated.  (Blanchard  v.  Beidemarij  18  Cal.  262.) 
The  amended  complaint  does  not  allege  that  the  county  derk 
caused  or  ordered  or  requested  the  plaintiff  to  print  the  certi- 
fied copy  of  the  constitution  in  a  daily  newspaper,  or  in  any 
paper  of  the  plaintiff.  This  allegation  was  essential  to  plaint- 
iff's cause  of  action.  {People  ex  rel,  v.  WiUiams,  64  Cal.  87 ; 
People  V.  Baihache,  52  Cal.  310.)  The  reasonable  construction 
of  section  10  would  make  the  order,  request,  or  the  act  of  the 
county  clerk  causing  the  certified  copy  of  the  constitution  to 
be  published  a  statutory  condition  precedent,  which  must  be 
pleaded  or  there  is  a  fatal  defect  in  the  cause  of  action.  When 
a  pleader  wishes  to  avail  himself  of  a  privilege  or  right  given 
by  particular  facts  he  must  show  the  facts.  Those  facts  which 
statutes  require  as  the  foundation  of  the  right  must  be  stated 
in  the  complaint.  (Dye  v.  Dye,  11  Cal.  163.)  Performance 
of  statutory  conditions  precedent  must  always  be  specially 
averred.  {People  ex  rel.  v.  Jackson,  24  Cal.  630;  Himmeir 
man  v.  Danos,  35  Cal.  441 ;  Rhoda  et  cU.  v.  Alameda  0>.  52 
Cal.  350.)  The  county  clerk  for  the  purposes  of  the  publica- 
tion of  the  constitution  was  the  agent  of  the  State,  and  the 
county  could  not  be  held  liable  for  his  misfeasance  or  non- 
feasance. {Territory  ex  reL  v.  Board  of  Commra.  8 -Mont.  396.) 
In  the  absence  of  statutory  authority  there  is  no  county  liabil- 
ity.   {Crawford  Cb.  v.  Le  Clerk,  4  Chand.  56;  Shawnee  Co,  ▼• 
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Carter,  2  Kan.  115;  HeUer  v.  Shawnee  Go.  23  Kan.  128  ;  Askeii 
V.  H(Ue,  54  Ala.  639;  25  Am.  Rep.  730.) 

Db  Witt,  J. — The  first  ground  of  the  demurrer  which  we 
will  examine  is  this :  It  is  contended  by  the  county  that  the 
complaint  does  not  allege  facts  showing  that  the  county  clerk 
of  Yellowstone  caused  to  be  published  in  appellant's  daily 
newspaper  the  certified  copy  of  the  constitution.  The  alle- 
gation of  the  complaint  upon  this  point,  upon  which  appellant 
relies,  is  that ''  the  county  clerk  furnished  the  plaintiff  with  the 
said  certified  copy  of  the  said  proposed  constitution  for  publi- 
cation in  the  plaintiff's  newspaper." 

This  complaint  is  an  amended  one.  The  plaintiff,  therefore, 
once  attempted  to  better  his  pleading.  Courts  are  liberal  in 
allowing  amendments  to  pleadings;  and  appellant  could  doubt- 
less have  obtained  leave  to  amend  again,  and  could  easily  have 
stated  in  his  complaint,  in  unequivocal  language,  that  the 
county  clerk  caused  the  constitution  to  be  published  in  his 
said  daily  newspaper.  He  did  not  do  so.  Of  course,  on  de- 
murrer, the  allegations  of  the  complaint  are  taken  as  true. 
The  conduct  of  the  appellant  in  adhering  to  his  allegation  as 
made,  and  not  amending  so  as  to  state  his  cause  of  action  clearly 
within  the  statute,  when  he  could  so  readily  have  done  so,  if 
such  allegation  would  have  been  true,  gives  the  court  the  more 
reason  to  hold  that  we  cannot  aid  the  pleading  by  implication  or 
forced  construction.  We  therefore  read  the  complaint  as  it  is 
written.  If  the  appellant  were  authorized  to  print  the  con- 
stitution in  his  said  daily  newspaper  as  a  charge  against  the 
county  of  Yellowstone,  he  was  so  authorized  by  the  county 
clerk.  The  county  clerk  was  a  public  officer.  The  appellant 
was  charged  with  knowledge  of  the  official  and  not  personal 
character  of  him  with  whom  he  dealt;  and  he  should  have 
known  whether  the  county  clerk  ordered  him  to  publish  this 
constitution,  or  caused  it  to  be  published  in  appellant's  daily 
newspaper,  or  whether  the  county  clerk  furnished  it  to  him  as 
a  matter  of  general  news,  for  his  accommodation,  or  for  publica- 
tion in  some  other  newspaper  of  his  than  his  daily  newspaper,  or 
for  any  other  purpose.     {Lebcher  v.  OommissionerSy  9  Mont  320.) 

It  cannot  be  contended  that  this  publication  by  the  appellant 
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would  be  a  charge  against  the  oounty  if  the  counly  clerk  did 
not  cause  it  to  be  published;  or  order  or  request  it,  and  if  it 
was  done  voluntarily  by  the  appellant,  even  if  it  were  furnished 
by  the  clerk,  knowhig  that  it  was  to  be  published.  Public  offi« 
oers  constantly  furnish  to  newspapers  matters  of  public  interest 
for  publication  because  the  newspapers,  in  their  ambition  for 
news  and  the  service  of  the  public,  want  them.  But  it  cannot 
be  said  that  publications  so  made  are  on  the  order  or  request 
of,  or  caused  by  such  public  officers.  If  it  were  the  fact  that 
the  oounty  clerk  furnished  this  copy  ot  the  constitution  to 
appellant  under  the  precise  circumstances  last  above  suggested, 
the  auctions  of  the  complaint  would  describe  just  such  a 
transaction ;  and  such  transaction  would  not  constitute  a  charge 
against  the  county  under  the  law  and  the  other  facts  allied. 

Again,  assume  for  the  moment  that  the  counly  derk  did 
eause  the  copy  of  the  constitution  to  be  published  in  appel* 
lant's  daily  newspaper — not  that  the  complaint  alleged  it,  but 
assume  that  it  was  a  fact.  Then  the  language,  as  it  is  found 
in  this  complaint,  would  not  be  untrue.  It  would  be  consist- 
ent with  the  &ct  that  the  clerk  caused  the  publication.  But, 
because  the  language  of  a  pleading  is  not  inconsistent  with  a 
state  of  facts,  that  is  not  alleging  such  state  of  facts.  The  com- 
plaint must  allege  the  cause  of  action,  and  not  simply  set  up 
matter  which  happens  not  to  n^ative  a  cause  of  action.  The 
cause  of  action  must  be  found  in  the  words  of  the  complaint. 

Again,  even  if  it  were  considered  that  the  allegation  of  the 
complaint  should*  be  construed  to  the  effect  that  the  county 
clerk  caused  the  publication  to  be  made  by  appellant,  the  com- 
plaint does  not  state  that  it  was  to  be  made  in  appellant's  daily 
newspaper  named  in  the  complaint,  or  in  what  newspaper  of 
appellant. 

It  was  such  a  simple  matter  to  allege  these  facts  constituting 
a  cause  of  action — the  appellant  had  such  abundant  oppor- 
tunity to  allege  them,  if  they  were  true — and  as  he  refused  to 
do  so,  apparently  with  deliberation,  it  would  seem  that  the 
pleader  considered  that  he  liad  set  out  his  allied  cause  of 
action  as  fully  as  the  facts  warranted ;  and  those  facts,  as  dis- 
closed by  the  complaint,  we  are  of  opinion^  for  the  reasons 
above  expressed,  were  not  sufficient. 
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The  demurrer  was  properly  sustained  and  the  judgment  is 

iLffirmed. 

Affirmed, 
Blake,  C.  J.,  concurs. 

Habwood,  J,  {(X)nefumng).  —  In  the  case  of  Danids  v.  Andes 
Ins.  Co.  2  Mont.  84,  considering  the  proper  principles  to 
govern  in  the  construction  of  pleadings  under  the  Code,  the 
court,  per  Mr.  Justice  Servis,  said:  ^^The  vigorous  rule  of  the 
old  common  law,  which  construed  a  pleading  most  unfavorably 
to  the  party  pleading,  was  most  unquestionably  intended  to  be 
abolished  by  our  Code  commissioners ;  for  in  section  78  they 
expressly  provided  that  *  in  the  construction  ot  a  pleading,  for 
the  purpose  of  determining  its  effects,  its  allegations  shall  be 
liberally  construed,  with  a  view  to  substantial  justice  between 
the  parties;'  and  the  very  next  section  (79)  provides:  'The 
court  shall,  in  every  stage  of  an  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which  shall  not  affect  the 
substantial  rights  of  the  parties;  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect.***  The 
same  provisions  still  remain  in  our  Code  of  Civil  Procedure. 
(§§  100,  119.) 

In  SuUivan  v.  Dunphy,  4  Mont.  511,  the  holding  was  to  the 
same  effect;  and  again,  in  United  States  v.  Williams^  6  Mont 
386,  Mr.  Justice  McLeary,  delivering  the  opinion  of  the  court, 
observes:  ''The  third  ground  of  objection  seeks  to  try  this 
complaint  by  the  common-law  forms,  and  objects  that  'it  can* 
not  be  ascertained  therefrom  whether  the  action  is  in  the  nature 
of  an  action  of  replevin  or  of  trover  or  of  trespass.*  We  do 
not  believe  it  is  necessary  to  try  the  pleadings  under  our  Code 
by  the  rigid  rules  of  common  law.  That  procrustean  bed  has 
long  since  been  broken  by  legislation,**  and  cites  Daniels  v.  In- 
surance Co.  supra.  It  may  be  added,  carrying  the  figure  a  step 
further,  that  the  procrustean  rule  attributed  to  the  common  law 
in  respect  to  the  point  now  under  consideration  was  less  rigor- 
ous and  more  yielding  than  often  declared  in  judicial  interpre- 
tation. For  support  to  this  proposition,  I  refer  to  Mr.  Chitty^ 
the  great  authority  on  common-law  pleading.  In  speaking  of 
the  maxim  attributed  to  the  common  law,  that,  where  two  dif- 
ferent meanings  may  be  drawn  from  the  language  of  the  pleader, 
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that  ooDstruction  shall  be  adopted  which  is  most  anfavorable 
to  the  party  pleadings  Mr.  Chittj  says:  ^'The  maxim  must  be 
received  with  this  qualification:  that  the  language  of  the 
pleader  is  to  have  a  reasonable  intendment  and  constmction ; 
and,  when  an  expression  is  capable  of  two  different  meanings, 
that  shall  be  taken  which  will  support  the  declaration,  and  not 
the  other,  which  would  defeat  it."  (1  Chitty  on  Pleading  [ed» 
1876],  261.    See,  also,  Stephen's  Pleading,  378.) 

In  my  opinion  the  cases  cited  comprehend  and  bespeak  the 
spirit  of  the  Code  in  reference  to  the  principles  to  be  applied  in 
construing  a  pleading,  and  I  do  not  agree  with  the  observations 
contained  in  the  opinion  of  the  majority  of  the  court  upon  this 
subject.  Nor  do  I  concur  in  the  idea  that,  because  a  party  has 
a  legal  right  to  amend  his  pleading,  that  fact  should  be  used  as 
a  reason  for  construing  what  he  has  alleged  in  a  more  unfavor- 
able light  than  might  otherwise  be  done. 

This  is  an  action  to  recover  for  the  publication  <^  said  pro- 
posed constitution  in  a  certain  newspaper,  named  the  Daily 
Billings  Grazette,  which  appellant  alleged  he  was  publishing* 
It  is  admitted  that  in  order  to  create  a  liability  against  the 
county  therefor,  under  the  law,  the  county  clerk  of  Yellowstone 
C!ounty  must  have  caused  said  copy  of  the  constitution  to  be 
published  in  said  newspaper.  My  view  of  the  case  is  that  an 
allegation  that  said  county  derk  furnished  the  plaintiff  with 
the  said  certified  copy  of  the  said  proposed  constitution  for 
publication  in  plaintiff's  said  Ttewspaper^  or  in  the  said  Daily 
Billings  Grazette,  or  an  allegation,  made  in  other  words,  showing 
with  certainty  that  said  county  clerk  furnished  the  plaintiff  with 
said  certified  copy  of  the  constitution  for  publication  in  the 
newspaper  named,  would,  when  considered  with  the  other 
matters  of  inducement  alleged  in  said  complaint,  be  sufficient. 
I  think  the  fidr,  substantial  intendment  of  such  an  all^ation 
would  be  to  show  the  facts  whereby  plaintiff  insists  that  said 
county  clerk  caused  said  copy  of  the  constitution  to  be  pub- 
lished in  said  newspaper,  for  the  purpose  of  discharging  his 
duty  as  provided  by  law.  In  fiict,  that  would  be,  in  my  opin- 
ion, better  than  the  allegation  thai  the  county  derk  caused  said 
publication  to  be  madey  because  the  latter  allegation,  which,  as  I 
understand,  the  opinion  of  the  court  insists  on,  would  be  more 
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in  the  nature  of  a  conclusion  of  law,  which  ought  to  be  drawn 
from  the  facts  stated  and  proved.  Would  it  not  be  more  in 
harmony  with  the  law  of  pleading  to  require  an  all^ation  of 
the  facts — the  acts  done  by  the  county  clerk  in  this  respect — 
and  leave  it  to  be  determined  as  a  conclusion  of  law  whether 
or  not  the  county  clerk,  by  such  acts,  caused  the  publication  to 
be  made? 

The  point  in  which  I  consider  said  allegation  wanting  is  in 
that  it  does  not  aver  that  the  county  clerk  furnished  plaintiff 
with  said  certified  copy  of  said  proposed  constitution  for  pub- 
lication in  said  newspaper  or  in  the  newspaper  named.  The  alle- 
gation, as  stated  in  the  complaint,  is :  ''  That  the  county  derk 
of  Yellowstone  County,  in  accordance  with  the  provisions  of 
section  10  of  said  act,  furnished  the  plaintiff,  for  publication  in 
his  newspaper,  the  nominations  to  the  several  offices  to  be  filled 
at  the  said  election,  and  at  the  same  time  furnished  the  plaintiff 
with  the  said  certified  copy  of  the  said  proposed  constitution, 
for  publication  in  the  plaintiff's  newspaper."  A  party  may 
issue  as  many  different  newspapers,  under  as  many  different 
names,  as  he  sees  fit.  The  copy  may  have  been  furnished  to 
plaintiff  for  publication  in  the  plaintiffs  newspaper^  and  may 
have  been  published  in  his  newspaper,  and  yet  that  publication 
may  not  have  been  in  the  newspaper  named  in  the  complaint, 
because  plaintiff  may  have  been  publishing  other  newspapers  or 
papers  eligible  to  have  been  selected  by  the  county  clerk  in 
which  to  have  caused  such  publication.  Herein  there  seems  to 
be  a  substantial  ambiguity ;  and  while,  as  we  have  seen,  the 
Code  requires  that  the  allegations  of  the  pleading  be  construed 
liberally,  with  a  view  to  substantial  justice,  still  it  requires  a 
concise  statement  of  the  cause  of  action  (§  85,  Code  Civ.  Proc), 
and  provides  that  ambiguity  shall  constitute  a  ground  of  de- 
murrer. (§  87,  Code  Civ.  Proa)  The  demurrer  in  this  case, 
in  addition  to  the  ground  that  the  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  also  demurs  on  the 
ground  of  ambiguity. 

The  county  clerk  was  directed  by  statute  to  cause  the  publi- 
cation to  be  made  in  one  or  more  newspapers;  and,  if  he  failed 
in  his  duty,  it  was  not  the  duty  or  right  of  the  plaintiff  to 
assume  to  discharge  the  duties  of  the  county  clerk,  nor  could 
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the  plaintiff  give  any  official  efficacy  to  the  act  by  so  doing. 
If  the  county  derk  furnished  plaintiff  with  the  certified  copy 
of  the  proposed  constitution  for  publication  in  said  newspaper, 
or  in  the  newspaper  named  in  the  complaint|  it  should  be  so 
alleged  with  certainty. 
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HOGAN  ET  AL.,  Appellants,  v.  SHU  ART,  Respondent. 

[Argued  January  8, 1802.    Decided  January  25»  1892.] 

ArrmkL-' Matters  not  revieteable.^The  introdaction  of  teitimony  withont  obje^ 
tion  under  isBoes  defectively  Aramed  is  a  waiver  of  sach  defects,  and  they  will 
not  be  considered  on  appeaL 

TmaDioT^  Ir\formalUy,— When  Judgment  is  entered  only  for  the  amount  prayed 
for  there  is  no  error,  although  the  yerdiot  specified  a  greater  sum. 

Tbial  Pbactics. — An  answer  which  is  responsive  to  a  question  insistftd  upon  l^  a 
party  against  objection  will  not  be  stricken  out  because  unfavorable  to  him. 

Appeal — Objections  not  made  below,— Where  no  point  is  made  in  the  trial  of  an 
action  that  the  entire  contract  had  been  reduced  to  writing,  it  cannot  be  taken 
advantage  of  on  appeal  as  a  baslB  of  objections  to  instructions. 

Wabba2(tt  on  Sale  op  Chattels — Evidence.  — In  actions  for  damages  for  a  breach 
of  warranty  on  the  sale  of  chattels,  evidence  as  to  what  the  vendee  subsequently 
received  for  a  part  of  the  property  is  inadmissible. 

Saxe^  StatemerUs  of  vendor.  — In  an  action  for  a  breach  of  warranty  as  to  the  age 
of  sheep  sold,  an  instruction  to  the  Jury  that  if  the  vendor  knew  their  ages,  and 
had  means  of  knowing,  they  should  consider  these  £M3ts  with  all  other  fiuts  in 
evidence  in  determining  whether  he  stated  their  ages  as  his  opinion  or  as  facts, 
is  proper. 

Saxb— .knowledge  of  vendee— Ingtruclions—ffarmiess  error,— An  instruction  in 
such  case  that  the  Jury,  in  concluding  whether  the  vendee  had  an  opportunity 
to  examine  the  sheep,  should  consider  all  the  circumstances  of  the  case,  includ- 
ing his  statement  that  he  was  ignorant  as  to  the  means  of  determining  the  ages 
of  sheep,  while  objectionable  as  conveying  to  the  Jury  the  impression  that  the 
court  believed  the  vendee's  statement  by  giving  special  prominence  to  his  testi- 
mony, is  a  harmless  error,  the  vendee's  knowledge  of  the  age  of  the  sheep  being 
immaterial,  inasmuch  as  he  relied  upon  the  vendor's  express  warranty.  And 
for  the  same  reason  an  instruction  as  to  the  rendee's  reasons  for  relying  upon 
the  warranty  cannot  be  held  error. 

Baxe— Measure  of  damages.— The  measure  of  damages  for  a  breach  of  warranty 
on  the  sale  of  chattels  Is  the  difference  between  the  actual  value  of  the  article 
sold  and  the  value  of  the  same  article,  if  it  had  been  such  as  the  vendor  war> 
ranted  it  to  be. 

JjKvrBVcmovB'' Facts  not  controverted,— Isafamo^aB  assuming  the  existence  of 
fscts  not  controverted  are  proper. 

Appeal  from  Seventh  Judicial  Distridy  YeHowsUme  Oounty» 

Action  for  the  purchase  price  of  sheep.    The  cause  was  tried 
before  Milburn,  J.    Defendant  had  judgment  below* 
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Middkton  &  Light,  for  Appellants. 

I.  Evidence  of  what  part  of  the  band  of  sheep  sold  for  is 
relevant,  material^  and  proper  on  cross-examination  when  the 
issue  is  a  question  of  damages  for  an  alleged  breach  of  war- 
ranty. The  respondent  is  bound  to  account  for  the  value  of 
the  chattel  sold,  and  not  only  for  the  purpose  for  which  he  pur^ 
<chased  it,  but  for  any  purpose  whatever.  {AtUtman  v.  Mickey, 
41  Ean.  348.) 

II.  The  giving  of  instruction  No.  9  was  error,  (a)  It  is 
not  based  on  evidence.  In  the  instruction  the  court  told  the 
jury  that  the  measure  of  damages  ^Ms  the  difference  between  the 
actual  value  of  the  over-age  sheep,  and  the  value  they  would 
have  possessed  at  the  time.^^  An  examination  of  the  whole  evi- 
dence fails  to  show  that  any  one  witness  testified  to  the  value  at^ 
the  iime  of  the  sale.  {DcUton  v.  JBowker,  8  Nev.  190;  11  Am. 
4&  Eng.  EncycL  of  Law,  247,  and  notes ;  Territory  v.  Whitcomb, 
1  Mont.  359;  Tognini  v.  Hanson,  18  Nev.  61;  Dowdl  v.  Wil- 
liame,  33  Kan.  319;  Feinenan  v.  Sachs,  33  Kslu.  621;  62  Am. 
Eep.  547 ;  Oavender  v.  Boberaon,  33  Kan.  626 ;  Zimmerman  v. 
Knox,  34  Kan.  245;  Dondero  v.  Frumveller,  61  Mich.  '440; 
J(meB  V*  Van  Benihuyaen,  103  U.  S.  87 ;  Waddington  v.  Hvlett, 
92  Mo.  528;  Mey^  v.  Black,  4  N.  M.  190.)  (6)  The  giv- 
ing of  said  instruction  9  is  error,  in  that  it  assumes  that 
there  were  over-age  sheep  in  the  band,  which  was  one  of  the 
issues  solely  within  the  province  of  the  jury  to  determine. 
(Jonas  v.  Fidd,  83  Ala.  445;  Newton  Wagon  Co.  v.  Diera,  10 
Neb.  284;  Manning  v.  Burlington  etc.  By.  Co,  64  Iowa,  240; 
Preatm  v.  Keys,  23  Cal.  194;  Schmidi  v.  McGiU,  120  Pa.  St 
405;  6  Am.  St.  Rep.  713;  Knickerbocker  L.  Ina.  Co.  v.  Foley, 
105  U.  S.  350.)  (c)  In  the  said  instruction  the  court  erred 
in  stating  the  law  as  to  the  measure  of  damages.  The  au- 
thorities are  agreed  that  the  true  measure  of  damages  in  the 
case  of  the  sale  of  chattels  with  warranty  is  the  difference 
between  the  contract  price  and  the  real  value  in  the  market  at 
the  time  of  sale.  (Bump  v.  Cooper,  19  Or.  81;  Dalton  v. 
Bawker,  8  Nev.  190;  1  Parsons  on  Contracts,  p.  259,  n.,  and 
authorities  cited  [5th  ed.];  Ogden  v.  Beatty,  137  Pa.  St.  197; 
21  Am.  St  Eep.  862 ;  Galapell  v.  Northern  Padfio  R.  B.  Co. 
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43  Fed.  Rep.  900;  Hayner  v.  Churchill^  29  Mo.  App.  676; 
Hambrick  v.  Wilkins,  65  Miss/ 18;  7  Am.  St  Rep.  631 ;  Tobin 
V.  Po8t^  3  Cal.  373;  HaakeU  v.  MeHenry,  4  Oal.  411 ;  Ooaby 
V.  WaiJeins,  12  Cal.  85;  Hoffman  v.  Bosch,  18  Nev.  360.) 

III.  The  court  erred  in  giving  instruction  No.  11,  for  the 
reason  that  the  said  instruction  fails  to  state  the  time  when 
the  jury  are  to  find  and  assess  the  damages,  thus  leaving  the 
jury  to  find  the  difference  in  value  at  any  time  or  times  in  evi- 
dence; whereas,  the  damages,  if  damages  there  were,  occurred 
at  the  time  of  the  sale  in  July.  The  authorities  are  clear  upon 
the  proposition  that  an  instruction  is  erroneous  where  it  gives 
the  measure  of  damages,  but  is  silent  as  to  the  time  when  the 
value  is  to  be  assessed  in  arriving  at  the  damages.  {Dallon  v. 
Bowker,  8  Nev.  190.)  This  error  cannot  be  cured  by  giving  the 
time  in  another  instruction.  (Baxter  v.  WaiU,  2  Wash.  T. 
228.) 

lY.  The  court  erred  in  giving  instruction  No.  12.  (a)  The 
instruction  is  argumentative  in  form.  Instead  of  confining  the 
instruction  to  the  statement  of  the  proposition  of  law  applicable 
to  the  case,  the  court  entered  upon  an  argument,  arguing  that 
a  seller  when  stating  facts  concerning  the  things  which  he  is 
offering  for  sale  by  so  making  statements  and  representations 
creates  a  warranty.  (11  Am.  &  Eng.  Encycl.  of  Law,  p. 
256;  Morris  v.  Lachman,  68  Cal.  109;  Coal  Run  Coal  Cb.  v. 
Janes,  127  111.  379.)  The  instruction  No.  6  as  given  to  the 
jury  gives  special  prominence  to  the  statement  of  one  of  the 
witnesses  upon  a  controverted  point  in  the  case,  without,  at 
the  same  time,  calling  the  jury's  attention  to  the  statement  of  the 
other  witnesses  upon  the  same  point,  or  submitting  to  them  the 
question  of  the  credibility  of  the  witness  whose  testimony  was 
so  specifically  referred  to.  It  gives  the  jury  the  impression 
that  the  court  believes  one  of  the  parties.  To  indicate,  as  the 
court  did,  that  the  statement  of  one  of  the  parties  is  worthy  of 
belief  is  apt  to  discredit  the  statements  of  the  other  party, 
which  would  practically  decide  the  case.  {Skeggs  v.  Horton, 
82  Ala.  352 ;  WeU  v.  Pavl,  22  Cal.  492 ;  Davis  v.  Oerber,  69 
Mich.  246.)  (6)  An  instruction  tliat  directs  the  jury,  as  this 
one  does,  to  ''consider  all  the  circumstances  of  the  case/'  is 
clearly  objectionable,  and  to  give  such  an  instruction  is  error. 
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for  the  reason  that  it  does  not  restrict  the  jury  to  the  testimony 
of  the  witnesses  before  them,  but  lets  them  consider  all  the 
circamstanoes,  whether  testified  to  or  not,  in  arriving  at  their 
verdict.  {Long  v.  StaU,  23  Neb.  33;  Territory  v.  WkUoomb,  1 
Mont.  359.) 

0.  F,  Ooddard,  for  Respondent. 

1.  There  was  no  error  in  the  action  of  the  court  in  sustain- 
ing respondent's  objection  to  the  question  of  appellants'  counsel, 
propounded  to  respondent,  as  to  the  price  obtained  by  respondent 
for  certain  sheep  sold  out  of  the  band  in  question ;  such  evidence 
would  be  irrelevant  and  immaterial,  as  the  price  obtained  for  a 
portion  of  the  band  would  not  be  competent  evidence  as  to  the 
value  of  the  sheep  which  are  claimed  to  be  over  the  ages  war- 
ranted, and  there  was  nothing  in  the  question  or  the  record 
indicating  what  particular  class  of  sheep  respondent  had  sold. 

II.  The  giving  of  instruction  9  is  relied  upon  by  appellants 
as  error.  The  instruction  states  the  law  correctly.  (Sedgwick 
on  the  Measure  of  Damages  [4th  ed.],  p.  325 ;  2  Sutherland  on 
Damages,  p.  422;   Union  Bank  v.  Blanchard,  65  N.  H.  21.) 

III.  Instruction  No.  12  is  clearly  supported  by  authority. 
(Sackett's  Instructions  to  Juries,  §  2,  p.  571,  and  cases  cited; 
Benjamin  on  Sales,  §§  611,  612,  613;  1  Parsons  on  Contracts, 
pp.  577,  578,  579 ;  Polhemua  v.  Heiman,  45  Cal.  573.) 

ly .  All  the  parts  of  a  charge  must  be  considered  together. 
If  taken  as  a  whole,  the  charge  was  substantially  correct,  and 
could  not  have  misled,  the  judgment  will  not  be  disturbed. 
(Hayne  on  New  Trial  and  Appeal,  §  131 ;  People  v.  Cleveland^ 
49  Cal.  580;  People  v.  Dennis,  39  Cal.  636 ;  Livermore  v.  Stine, 
43  Cal.  278 ;  Sackett's  Instructions  to  Juries,  §  24,  p.  23 ;  -4w^ 
ders(m  v.  TFofter,  34  Mich.  113;  Bice  v.  City  of  Des  Moines^  40 
Iowa,  638 ;  Stale  v.  Maloy,  44  Iowa,  104.) 

Y.  If  the  instructions  are  pertinent  to  any  part  of  the 
testimony  they  should,  if  correct,  be  given  without  regard  to 
the  amount  of  evidence  to  which  they  apply.  {Chid  v.  Marks, 
61  Ala.  566 ;  State  v.  GibboM,  10  Iowa,  117 ;  Kendall  v.  Broum, 
74  111.  232 ;  Jones  v.  Oiicago  etc.  By.  Oo.  49  Wis.  352.) 

Blake,  C.  J. — The  complaint  allies:  "(1)  That  on  or 


S02  HooAN  V.  Shuabt.  [Dec.  T.,  1891 

• 

aboat  the  twent7*seoond  day  of  Julj,  1890,  at  the  county  of 
Parb^  in  the  State  of  Montana,  plaintiffi  sold  and  delivered  to 
defendant,  at  his  special  instance  and  request,  the  following 
personal  property,  to  wit,  45  head  of  bucks,  at  the  agreed 
price  of  $5  per  head,  $225 ;  1,404  head  of  lambs,  at  the  agreed 
price  of  $1.50  per  head,  $2,106 ;  1,469  ewes,  at  the  agreed  price 
of  $2.75  per  head,  $4,039.75,— amounting  in  all  to  $6,370.75. 
(2)  That  defendant  agreed  to  pay  plaintiffs  for  said  bueks, 
lambs,  and  sheep,  on  delivery  to  defendant,  the  said  sum  of 
$6,370.75.  (3)  That  said  bucks,  lambs,  and  sheep  were  de* 
livered  by  plaintiffs  to  defendant  on  or  about  the  twenty-second 
day  of  July,  1890,  in  compliance  with  the  terms  of  said  con- 
tract. (4)  That  defendant  has  not  paid  the  same,  nor  any 
part  thereof,  except  the  sum  of  $5,600.  (5)  That  there  is  now 
due  plaintifls  from  defendant  for  said  property  the  sum  of 
$770.76,  and  interest  thereon  from  the  twenty-second  day  of 
August,  1890,  at  the  l^al  rate.'' 

The  answer  is  as  follows :  ^'  The  defendant,  for  his  answer 
to  the  complaint  of  the  plaintiffs  herein,  admits  the  all^ations 
contained  in  first,  second,  third,  and  fourth  paragraphs  of 
plaintifis'  complaint;  and  further  answering,  the  defendant 
denies  that  there  is  now  due  and  owing  the  plaintiffs  from  the 
defendant  the  sum  of  $770.75,  or  any  other  sum.'' 

The  defendant,  by  way  of  new  matter,  allies  that  at  the 
time  of  the  sale  of  the  sheep,  the  plainti£b  represented  ''that 
the  said  sheep  were  of  the  ages  of  from  two  to  four  years,  and 
that  none  of  said  sheep  were  older  than  four  years — except, 
possibly,  twenty  head — and  that  the  plaintiffs  had  raised  and 
bred  said  sheep,  and  knew  their  ages,  and  warranted  that 
no  more  than  twenty  of  said  sheep  were  over  the  age  of  four 
years ;  that  defendant  was  not  sufficiently  familiar  with  the  ages 
of  sheep  to  tell  the  ages  of  said  sheep,  and  that  the  ages  of  said 
sheep  could  not  be  definitely  ascertained  except  by  an  exami- 
nation of  each  sheep,  and  that  it  was  not  practicable  to  make 
such  examination ;  that  the  defendant  relied  upon  the  represen- 
tations of  the  plaintiffs,  repeatedly  made  to  the  defendant,  as  to 
the  ages  of  said  sheep ;  that  the  defendant  has  since  the  pur- 
chase of  said  sheep,  and  before  the  commencement  of  this  action, 
ascertained  that  the  said  sheep  were  not  of  the  ages  as  repre- 
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iented  by  the  plaintifls,  but  on  the  ooDtrary  thereof,  more  than 
700  head  of  said  sheep  are,  and  were  at  the  time  of  said  sale  to 
the  defendant,  more  than  foar  years  old,  and  that  most  of  the 
said  700  sheep  were  over  six  years  old,  and  some  of  them  as 
old  as  eight  years ;  and  that  nearly  all  of  said  700  sheep  are, 
and  were  at  the  time  plaintiffs  sold  them  to  this  defendant, 
almost  worthless,  and  ooald  not  be  sold  in  the  market  except 
for  a  mere  nominal  snm.  Defendant,  further  answering,  says 
that  the  plaintiffs  made  said  representations  to  the  defendant  to 
indaoe  the  defendant  to  purchase  said  sheep,  and  that  at  the 
time  of  making  said  representations  the  same  were  false  and 
untrue;  .  .  •  •  that  by  reason  of  the  premises  and  the  false 
and  fraudulent  representations  of  the  plaintiffs,  as  aforesaid,  the 
defendant  has  been  damaged  in  the  sum  of  |1,000/' 

The  replication  consists  of  imperfect  denials  of  this  new  matter, 
which  would  be  construed  to  be  admissions  of  the  facts  which  are 
pleaded  in  the  answer.  Upon  the  trial  testimony  was  introduced 
by  the  respective  parties  upon  these  issues,  without  any  objections 
regarding  the  form  or  effect  of  the  pleadings,  and  all  defects  of 
this  nature  were  waived.  They  cannot  be  urged  for  the  first 
time  in  this  tribunal,  and  will  not  receive  further  consideration. 

The  jury  returned  a  verdict  for  the  defendant  for  the  sum  of 
|1,000  as  damages;  and  the  court,  after  deducting  the  amount 
demanded  in  the  complaint,  entered  judgment  for  the  defendant 
for  the  remainder.  The  motion  of  the  plaintiffs  for  a  new 
trial  was  overruled.  We  will  attempt  to  review  the  assign- 
ments of  error,  which  are  numerous. 

The  appellants  maintain  that  the  verdict  is  for  a  greater 
amount  than  is  demanded  in  the  answer.  The  prayer  of  the 
complaint  is  ^^  for  the  sum  of  $770.75,  with  interest  thereon 
from  the  twenty-second  day  of  July,  1890,  and  for  costs.'' 
The  answer  ^Memands  and  prays  that  the  plaintifib  take  noth- 
ing by  this  action;  that  defendant  may  have  judgment  against 
the  plaintiff  for  the  sum  of  two  hundred  and  twenty-nine  dol- 
lars and  twenty-five  cents  (|229.25),  being  the  difference  between 
the  defendant's  said  damages  and  the  balance  of  the  purchase 
price  of  said  sheep ;  for  his  costs  in  this  action."  The  judgment 
was  entered  accordingly  for  the  defendant  in  the  sum  of  |229.26 
and  his  costs. 
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In  the  oroas-examination  of  the  respondent  the  appellants 
asked  this  question,  relating  to  an  interview  between  the  wit- 
ness and  one  oi  the  appellants  after  this  property  had  been 
delivered:  "What  did  he  say?"  The  respondent  interposed 
an  objection  upon  the  ground  that  it  was  "  irrelevant,  imma- 
terial, and  not  proper  cross-examination."  This  was  overruled 
by  the  court,  and  an  exception  was  noted  by  the  respondent.  \ 

As  soon  as  the  question  was  put,  the  appellants  moved  to  strike  ' 

out  the  testimony  ''as  immaterial,  and  not  proper  examination, 
and  not  proper  matter  to  go  to  the  jury  in  this  case."  The 
motion  was  denied,  and  the  appellants  excepted,  and  now  urge 
that  the  respondent  then  repeated  his  story,  and  thereby  enlisted 
the  sympathy  of  the  jury.  We  are  unable  to  see  any  reason 
for  complaint  upon  the  part  of  the  appellants,  because  they 
insisted  upon  their  right  to  have  the  question  propounded,  and 
the  answer  is  responsive  to  the  same. 

The  respondent  testified  upon  cross-examination  that  he  sold 
747  young  ewes,  and  the  appellants  then  asked :  ''  What  did  you 
get  for  the  ewes  you  sold?"  The  court  sustained  the  objection 
of  the  respondent  upon  the  ground  that  it  was  "irrelevant  and 
immaterial,  and  not  proper  cross-examination."  The  appellants 
assert  that  this  action  was  erroneous.  Our  attention  has  not 
been  called  to  any  issue  in  the  case  which  could  be  affected  by 
this  evidence.  The  authorities  are  uniform  in  stating  the  prin- 
ciple on  which  the  ruling  of  the  court  below  is  upheld.  Chief 
Justice  Bigelow,  in  Brown  v.  Bigelow,  10  Allen,  242,  said: 
"The  rule  of  damages  for  a  breach  of  warranty  on  the  sale  of 
chattels  is  well  settled  and  familiar.  It  is  the  difference  between 
the  actual  value  of  the  article  sold  and  the  value  of  the  same 
article  if  it  had  been  such  as  the  vendor  warranted  it  to  be. 
(JSUles  V.  White,  11  Met.  358;  TutOe  v.  Broum,  4  Gray,  460.) 
The  application  of  this  rule  is  not  changed  or  modified  by  the 
fiict  that  a  purchaser  of  a  warranted  article  has  sold  it  for  the 
same  or  even  a  greater  price  than  that  which  he  paid  for  it 
{Medbury  v.  Watsmy  6  Met.  257 ;  39  Am.  Dec.  726.)  .... 
The  disposition  which  a  purchaser  makes  of  property  is  an 
independent  and  collateral  fact,  having  no  connection  with 
the  bargain  by  which  he  acquired  his  title."  {Hunt  v.  Van 
Deusen,  42  Hun,  392;  Atkina  v.  Oobb,  66  Ga.  86;  2  Suther- 
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land  on  Damages,  422;  2  Sedgwick  on  Damages  [8th  ed.], 
§  762.) 

The  courty  at  the  request  of  the  appellants,  gave  this  instruc- 
tion: (1)  ^'The  jnry  are  instructed  that  while  it  is  true,  if  the 
seller  of  personal  property  asserts  as  a  &ct  anything  regarding 
its  qualities,  and  concerning  which  the  buyer  is  ignorant,  and 
the  purchaser  relies  upon  the  statement  in  making  the  purchase, 
the  assertion  will  amount  to  a  warranty  of  the  fact  asserted, 
still  it  is  also  true  that  if  the  vendor  merely  states  an  opinion 
or  gives  his  judgment  upon  a  matter  of  which  he  has  no  special 
knowledge,  and  upon  which  the  buyer  might  also  reasonably 
be  expected  to  have  an  opinion  and  to  exercise  judgment,  this 
is  not  a  warranty."  The  appellants  say  the  court  erred  in  add- 
ing thereto  the  following  sentence :  ''  It  is  for  the  jury,  however, 
to  find  from  the  evidence  whether  the  statements  were  matters 
of  personal  knowledge  on  the  part  of  Mr.  Hogan,  or  whether 
he  merely  stated  said  ages  of  the  sheep  as  an  opinion.  If  you 
believe  that  Mr.  Hogan  knew  said  ages,  and  had  the  means  of 
knowing,  you  should  consider  these  facts,  with  all  other  facts 
in  evidence,  in  determining  whether  he  stated  said  ages  as  his 
opinion  or  as  facts." 

It  is  maintained  that  the  evidence  shows  that  the  respondent 
reduced  to  writing  his  acceptance  of  the  proposition  for  the 
purchase  of  the  sheep,  and  thereby  embodied  the  whole  con- 
tract, and  that  the  jury  should  disregard  the  statements  of  the 
parties  during  the  pendency  of  the  negotiations.  This  is  the 
document  which  is  mentioned: — 

"BiLLiNOS,  Mont.,  July  17, 1890. 
"JKr.  T%08.  Hogan,  Red  Lodge,  Montana — Deab  Sib:  I 
will  take  the  sheep  as  per  our  agreement,  viz.,  the  lambs  at 
$1.60  per  head,  the  ewes  at  $2.75  per  head,  and  payment  to  be 
made  for  them  in  full  on  acceptance  of  them  at  your  place.  I 
will  come  up  Monday,  as  per  agreement.     Yours,  resp., 

"B.  F.  Shuakt." 

This  point  was  not  made  in  the  court  below,  and  was  ignored 
by  the  appellants  in  their  pleadings,  the  introduction  of  the  tes- 
timony, and  their  requests  for  instructions.  We  cannot  permit 
the  appellants  to  make  this  radical  change  of  their  position 
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npon  this  hearing,  and  treat  the  letter  as  the  statement  of  the 
terms  of  the  agreement.  The  amendment  of  the  instrucdon 
was  proper. 

The  Gourty  at  the  request  of  appellants,  further  instructed  the 
jury:  (2)  "The  mere  expression  of  an  opinion,  or  represen- 
tations concerning  the  qualities  or  capabilities  of  an  article  sold 
by  the  vendor,  do  not,  of  themselves,  constitute  a  warranty*  ^ 

To  amount  to  a  warranty  the  language  used  must  form  a  part 
of  the  contract  of  sale,  and  be  such  as  to  import  or  amount 
to  a  promise  that  the  article  in  question  does  possess  the 
qualities  and  capabilities  mentioned  in  the  allied  promise  or 
contract;  and  the  expressions  or  representations  must  be  re- 
lied upon  by  the  buyer  as  a  warranty  in  making  the  purchase.'^ 
At  the  request  of  appellants  the  court  gave  this  instruction: 
(3)  "To  constitute  a  warranty,  there  must  not  only  be  an 
affirmation  by  the  seller  respecting  the  quality  of  the  article 
sold,  but  the  affirmation  must  be  made  with  a  view  of  assuring 
the  buyer  of  the  truth  of  the  fact  asserted,  and  it  must  be  re> 
ceived  and  relied  upon  by  the  buyer  in  making  the  purchase. 
While,  to  constitute  a  warranty,  the  term  ^warrant'  need  not 
be  used,  nor  any  precise  form  of  expression  employed,  still,  to 
constitute  a  binding  warranty,  there  must  be  an  affirmation  as 
to  the  quality  or  condition  of  the  thing  sold,  made  by  the  seller, 
at  or  before  the  sale,  for  the  purpose  of  assuring  the  buyer  of 
the  truth  of  the  fact  asserted,  and  of  inducing  him  to  make  the 
purchase.'^  The  following  clause  was  added  by  the  court: 
"And  it  must  be  so  received  and  relied  upon  by  the  purchaser; 
and,  if  so  made  and  so  received,  then  there  is  a  warranty,  and 
it  may  be  so  considered  by  the  jury/' 

The  court  also  instructed  the  jury  at  the  request  of  appel- 
lants: (4  and  6)  "The  court  instructs  the  jury  that  to  consti- 
tute a  valid  and  binding  warranty  the  agreement  to  warrant 
must  enter  into,  and  form  a  part  of  the  contract  of  sale.  If 
the  agreement  to  warrant  the  article  is  not  made  at  the  time  the 
trade  is  consummated  or  closed  up,  then  it  must  be  made  during 
the  n^otiations  between  the  parties,  and  so  shortly  before  the 
sale,  and  under  such  circumstances,  that  the  purchaser  was  rea- 
sonably justified  in  r^rding  it  as  continuing  until  the  bar- 
gain was  finished  and  as  forming  one  of  the  terms  of  the  contract 
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of  sale.'  A  repreaeDtation  oonoerDing  a  matter  of  fact,  both 
expressed  and  intended  as  binding  the  person  making  it  to  its 
truth^  is  called  a  'warranty/  and  produces  a  legal  contract  ob- 
ligation. The  representations  may  be  made,  not  only  without 
any  warranty,  but  also  without  being  accepted  as  intended  to 
be  acted  upon  without  further  inquiry.  In  such  cases  there  is 
no  warranty .*' 

The  court  gave  this  instruction  at  the  request  of  the  ap- 
pellants: (6)  ''The  jury  are  instructed  that  mere  praise  or 
boasting  indulged  in  by  the  owner  of  personal  property,  when 
oflering  it  for  sale,  does  not  amount  to  a  warranty  of  its  quality 
or  condition,  if  such  praise  or  boastful  remarks  are  but  expres- 
sions of  opinion  or  judgment  concerning  the  property,  provided 
the  purchaser  has  an  opportunity  to  examine  the  property  at 
the  time,  and  does  or  does  not  do  so,  and  where  no  artifice  is 
used  to  prevent  him  making  an  examination.  When  parties 
are  n^otiating  a  trade  for  property  which  there  is  an  oppor- 
tunity for  examining,  the  owner  of  the  property  has  a  right  to 
extol  the  value  or  desirable  qualities  of  his  property  to  the 
highest  point  which  the  credulity  of  the  purchaser  will  bear,  if 
he  confines  himself  to  mere  expression  of  opinion  or  judgment. 
Such  boastful  assertions  or  highly  exaggerated  descriptions  do 
not  amount  to  a  warranty.  In  such  cases  the  parties  are  upon 
equal  ground,  and  the  purchaser  must  exercise  his  own  judg- 
ment, and  abide  the  consequences.''  The  court  added  this  sen- 
tence: "In  this  connection,  in  concluding  whether  Shuart  had 
an  opportunity  to  examine  the  sheep,  you  shall  consider  all  the 
circumstances  of  the  case,  including  the  statement  of  Shuart 
that  he  was  ignorant  as  to  the  means  of  determining  the  ages 
of  sheep."  The  appellants  contend  that  this  addition  is  argu- 
mentative; that  it  gives  special  prominence  to  the  testimony 
of  one  witness;  and  that  it  misleads  the  jury,  by  conveying  the 
impression  that  the  court  believes  one  party,  and  discredits  the 
statements  of  other  persons. 

Before  we  discuss  these  matters,  we  will  quote  one  instruction 
(7)  and  the  part  of  another  (8),  which  were  given  at  the  request  of 
appellants :  "  If,  during  the  negotiation  for  the  sale  of  the  sheep 
in  question,  the  plaintifP  made  an  assertion  that  the  sheep  were 
not  over  four  years  old,  except  twenty  head,  which  assertion 
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was  intended  to  cause  the  sale  of  the  sheep  to  defendant,  and 
was  operative  or  effectual  in  causing  such  sale,  then  such  asser- 
tion would  constitute  a  warranty;  but  a  mere  expression  of  an 

opinion  is  not  enough  to  constitute  a  warranty If  the 

seller  of  an  article  of  personal  property  represents  what  he  him- 
self believes  as  to  the  qualities  or  value  of  an  article,  and  leaves 
the  determination  to  the  judgment  of  the  buyer,  there  is  no 
fraud  or  warranty  in  the  case,  and  the  seller  would  not  be  liable 
for  any  defect  in  the  quality  of  the  thing  sold." 

The  court  evidently  employed  the  word  '' circumstances"  as  a 
8}monym  for  "proof"  or  "evidence."     This  is  apparent  when 
the  language  of  another  instruction  (1 2^)  is  compared :  "  Counsel 
violate  their  duty  in  their  argument  to  the  jury  when  they  refer 
the  jury  to  evidence  or  circumstances  not  brought  out  on  the 
witness  stand "     This  definition  of  the  word  "circum- 
stances" is  correct,  and  the  jury  could  not  have  been  misled 
thereby.     The  court  elsewhere  instructs  the  jury  upon  the 
question  of  the  credibility  of  the  witnesses):  (13)  "You  are 
the  sole  judge  of  the  credibility  of  the  several  parties  and  wit- 
nesses who  have  testified  in  this  case."    The  court  did  not 
usurp  the  province  of  the  jury,  and  point  out  the  deductions 
which  should  be  drawn  from  the  circumstances  that  are  re- 
ferred to.     The  cases  on  which  the  appellants  rely  make  clear 
the  distinction.    In  Skeggs  v.  Horton^  82  Ala.  352,  the  court 
held  that  the  following  instruction  "was  rightly  refused,"  to 
wit:  "The  declarations  of  .  •  •  •  can  be  looked  to  by  the  jury 
to  sustain  the  presumption  of  revocation  of  the  allied  will,  and 
his  declarations  to  .  •  •  .  can  be  looked  to  by  the  jury  to  rebut 
the  presumption  of  such  revocation."     In  Weil  v.  PatUj  22 
Cal.  492,  it  was  held  that  the  court  did  not  err  in  refusing  to 
give  this  instruction:   "If  the  jury  believes  the  evidence  of 
A.  Strauss,  the  plaintiff's  witness,  that  he  had  the  possession 
of  the  goods  in  controversy  after  the  sale  to  the  plaintiff,  and 
was  selling  and  peddling  them  out,  they  will  find  a  verdict  for 
defendants."     (See,  also,  Davis  v.  GerbeTj  69  Mich.  246 ;  MarrU 
V.  Lachman^  68  Cal.  109.)    In  Peopk  v.  Vasquez^  49  Cal.  560, 
Mr.  Justice  Rhodes  for  the  court  said :   "  An  instruction  is  not 
pertinent,  nor  in  any  sense  proper,  unless  given  in  view  of  the 
evidence,  as  tending  or  not  tending  to  prove  some  fact  in  issue; 
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and  it  oould  not  be  erroneous  for  the  coart  to  state  to  the  jury 
correctly,  as  was  done  in  this  case,  the  state  of  the  evidence  in 
respect  to  which  the  instructions  were  given."  In  People  v. 
Perry,  65  Cal,  568,  the  court  said :  "But  if  testimony  has  been 
introduced  to  prove  a  certain  matter  the  court  may  instruct  the 
jury  that  testimony  has  been  introduced  tending  to  prove  such 
matter;  and  such  instruction  is  not  an  expression  of  the  opin- 
ion of  the  court  as  to  the  weight  or  effect  of  the  evidence,  nor 
as  to  what  fact  has  been  proved."  In  Long  v.  State,  23  Neb. 
33,  the  court  held  the  following  instruction  to  be  erroneous : 
"If  you  should  conclude  from  the  evidence — which  includes 
not  only  the  sworn  testimony  of  the  witnesses  who  have  tes- 
tified, but  all  the  circumstances  surrounding  the  tragedy 

that  deceased  was  killed,"  etc.  Chief  Justice  Reese  says  in  the 
opinion  that  "the  jury  were  not  warranted  in  going  outside 
of  the  testimony  and  proofs  which  had  been  introduced  before 
them,"  and  "  that  the  use  of  the  language  referred  to  in  the  in- 
struction might  have  had  a  tendency  to  call  the  attention  of  the 
jury  from  the  testimony  of  the  witnesses,  to  which  they  should 
have  been  particularly  and  exclusively  directed."  The  learned 
judge  applied  Thompson  v.  StatCy  30  Ala.  28.  The  appellants 
also  cite  Territory  v.  Whitcomb,  1  Mont.  363,  wherein  the  court, 
by  Chief  Justice  Wade,  said :  "  The  jury  must  believe  from  the 
testimony  legally  produced  before  them  in  open  court,  and 
from  that  alone;  and  any  instruction  of  the  court  that  permits 
the  private  belief  or  private  knowledge  of  a  juryman  to  sway 
his  findings  or  his  judgment  is  wrong,  and  beyond  remedy." 

It  is  not  disputed  that  Shuart  testified  in  conformity  with  the 
tenor  of  the  instructions  before  us,  and  upon  this  point  it  may 
be  safely  declared  there  is  no  conflict  in  the  evidence.  The 
credibility  of  the  witness  was  not  passed  upon  by  the  court 
and  the  jury  were  properly  instructed  thereon.  The  authorities 
supra,  which  afford  illustrations  upon  this  subject,  are  inappli- 
cable to  this  instruction;  and  no  words  were  employed  which 
would  allow  the  jury  to  consider  aught  except  legal  testimony. 
The  reference  to  the  term  "evidence"  in  the  tenth  and  eleventh 
instructions,  infra,  should  be  read  in  this  connection.  But  we 
think  it  was  improper  practice  for  the  court  to  allude  so  point- 
edly to  the  testimony  of  Shuart,  and  this  would  have  b^en  error 
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had  his  statement  related  to  a  material  issae,  becaaae  leoovery 
^res  sought  on  a  warranty.  His  knowledge  or  ignoranoe  of  the 
mode  of  determining  the  ages  of  sheep  was  not  involved  in 
the  merits  of  the  oontroversy.  The  appellant  who  condacted 
the  negotiations  testified  as  follows:  ^'I  do  not  deny  that  I 
represented  to  Mr.  Shuart  that  these  sheep  were,  with  a  few 
exceptions,  four  years  old  and  under.  I  do  not  deny  that  I 
made  that  statement  to  the  best  of  my  belief.  I  represented 
and  told  Mr.  Nickey  that  these  sheep  were  four  years  old  and 
under,  with  the  exception  of  a  few  head.  I  do  not  know  what 
the  ages  of  the  sheep  were.'* 

It  was  not  controverted  upon  the  trial  that  the  appellants 
sold  and  delivered  to  the  respondent  722  sheep  which  were  over 
the  age  of  five  years.  The  instructions  and  evidence  were  di- 
rected to  this  salient  question :  Did  the  language  of  the  appel- 
lant to  the  respondent,  which  preceded  the  sale  of  the  property, 
constitute  a  warranty  that  the  sheep  were  not  over  four  years 
old?  The  jury  by  their  verdict  decided  in  the  affirmative  upon 
this  issue,  and  the  obnoxious  part  of  the  addition  to  the  instruc- 
tions must  be  adjudged  harmless. 

The  appellants  claim  that  the  court  erred  in  adding  the  fol- 
lowing clause:  ''But  if  the  seller  misstated  the  ages  of  the 
sheep,  and  the  defendant  Shuart,  because  of  lack  of  opportunity 
or  ability,  was  unable  to  determine  whether  Hogan  was  telling 
the  truth,  and  his  misrepresentations  were  implicitly  relied  on 
by  defendant,  and  was  induced  to  make  such  trade  by  such  mis- 
representations, then  the  defendant  would  have  a  right  to  rely 
on  said  statements  of  Hogan  as  true,  if  said  statements  were 
made  by  Hogan  as  true,  and  not  merely  as  an  opinion.''  This 
amendment  to  the  instraction  is  criticised  as  being  ai^umenta- 
tive.  We  reiterate  what  has  been  said,  that  the  reasons  of 
Shuart  for  relying  upon  the  warranty  of  appellants  are  imma- 
terial. We  disapprove  this  portion  of  the  instruction,  but  are 
of  the  opinion  that  the  appellants  were  not  prejudiced  thereby. 
The  instructions,  viewed  as  a  whole,  stated  correctly  the  law 
which  was  applicable  to  the  proof  as  to  warranty.  The  court 
below  was  undoubtedly  influenced  in  its  modification  of  the 
instructions  by  the  expression  of  appellants  therein  concerning 
^'an  opportunity  for  examining"  the  property. 
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The  ninth  and  eleventh  instructions  were  given  at  the  request 
of  the  respondent:  ^'The  jury  are  instructed  that  the  measure 
of  damages  in  this  case,  if  you  find  the  defendant  has  been  dam- 
aged at  all,  is  the  difference  between  the  actual  value  of  the 
over-age  sheep  and  the  value  they  would  have  possessed  in  the 
market  at  the  time  if  they  had  been  of  the  ages  as  represented 
by  the  plaintiff,  Thomas  Hogan,  if  you  find  he  represented  the 

ages  of  the  sheep If  you  find  from  the  evidence  that  the 

plaintiffs  warranted  the  sheep  to  be  not  over  four  years  of  age, 
with  the  exception  of  a  few  head,  and  that  the  sheep  were  over 
that  age,  then  you  are  to  find  the  difference  in  the  value  of  those 
over  the  age  of  four  years  and  the  market  value  they  would 
have  possessed  if  they  had  been  of  the  ages  as  represented,  and 
the  difference  would  be  the  damages  sustained  by  the  defend- 
ant." The  contention  of  the  appellants  is  that  the  true  meas- 
ure of  the  damages  is  not  laid  down.  While  the  authorities  are 
not  in  harmony  respecting  the  rule,  we  think  that  the  views  of 
the  court  below  are  generally  supported.  {Brown  v.  Bigdow, 
9Upra;  2  Sedgwick  on  Damagf»s  [8th  ed.],  §  762,  and  cases  cited.) 
We  quote  from  this  section:  ^^From  these  cases  the  result  is 
that  in  an  action  brought  on  a  warranty  the  true  measure  of 
dams^es  is  the  difference  between  the  value  which  the  thing 
sold  would  have  had  at  the  time  of  the  sale  if  it  had  been 
sound,  or  corresponding  to  the  warranty,  and  its  actual  value 
with  the  defect;  and  such  is  now  the  almost  universally  recog- 
nized rule."  See,  also,  section  777,  and  cases  cited,  in  which  an 
excerpt  from  Whitney  v.  Allaire,  1  N.  Y.  305,  is  given,  with  a 
comment :  '^  ^  The  measure  of  damages  in  an  action  upon  a  war- 
ranty, and  for  fraud  in  the  sale  of  personal  property,  are  the 
same.  In  either  case  they  are  determined  by  the  difference  in 
value  between  the  article  sold,  and  what  it  should  be  according 
to  the  warranty  or  representation;'  and  this  has  usually  been 
fltated  as  a  general  rule." 

The  tenth  instruction  was  given  at  the  request  of  the  respond- 
ent :  ''  If  the  defendant  was  not  in  a  position  to  acquaint  himself 
with  the  ages  of  the  sheep  he  was  purchasing  from  the  plaint- 
iff, and  was  induced  to  buy  them,  without  making  examination 
with  a  view  to  ascertain  their  ages,  by  the  representations  of 
their  ages  by  the  plaintiff,  Thomas  Hogan,  and  if  yoii  find  that 
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defendant  did  rely  upon  the  representations  of  the  plaintiff, 
Thomas  Hogan,  then  70a  are  to  consider  this,  in  connectioQ 
with  all  the  other  evidence,  in  determining  the  question  as  to 
whether  there  was  a  warranty  as  to  ages."     The  twelfth  instruc- 
tion was  given  by  the  court  upon  its  own  motion:   "In  order 
to  constitute  a  warranty  upon  a  sale^  it  is  not  necessary  that  the 
representations  should  have  been  intended  by  the  seller  as  a 
warranty.     If  the  representation  is  clear  and  positive  as  to  the 
kind  or  quality  of  the  article,  and  not  a  mere  expression  of 
opinion,  and  the  purchaser  understands  it  as  a  warranty,  and, 
relying  upon  it,  purchases  the  property,  then  the  seller  cannot 
escape  liability  by  claiming  that  he  did  not  intend  what  his 
language  declared  or  fairly  implied."     The  appellants  object  to 
these  instructions  upon  the  ground  that  the  court  assumed  the 
existence  of  certain  facts.    After  a  careful  examination  of  the 
record,  we  cannot  discover  any  merit  in  the  suggestion.     Grant- 
ing all  that  the  appellants  claim,  the  court  observes  a  scrupulous 
regard  for  its  duties  and  powers,  which  will  be  defined.     Mr. 
Hayne  says  that  "the  judge  may  charge  with  respect  to  facts 
which  are  not  controverted."    (New  Trial  and  Appeal,  §  121  b, 
and  cases  cited.)    The  court  in  People  v.  TTcfcA,  49  Cal.  181,  said : 
"The  '  matters  of  fact'  as  to  which  the  court  is  not  permitted  to 
charge  the  jury  are  the  facts  contested,  or,  in  some  d^ree, 
sought  to  be  established  by  evidence."     We  will  remark  here 
that  similar  observations  concerning  other  instructions  which 
have  been  made  by  the  appellants  come  within  this  exoeption. 

The  appellants  have  urged  in  many  phases,  which  need  not 
be  depicted,  one  point,  which  is,  that  there  is  no  evidence  to 
prove  the  value  of  this  property  at  the  time  of  the  sale — July 
21,  1890.  The  sheep  were  thoroughly  inspected  September  23, 
1890,  by  disinterested  experts,  at  the  instance  of  respondent, 
and  their  ages  were  ascertained.  It  is  shown  by  testimony 
which  is  not  attacked  by  the  appellants  that  there  were  then  in 
this  flock  68  toothless  sheep,  350  peg-toothed  sheep,  and  314 
sheep  over  the  age  of  5  years;  that  toothless  sheep  are  over 
10  years  old ;  that  peg-toothed  sheep  are  over  8  years  old;  that 
these  toothless,  p^-toothed  sheep,  and  sheep  over  the  age  of  & 
years,  722  in  number,  were  worth  then,  in  September,  1890, 
f 928.60;  that  this  amount  was  computed  as  follows:   Value 
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of  the  toothless  sheep^  50  cents  per  head ;  value  of  the  peg- 
toothed  sheep,  $1  per  head ;  value  of  314  sheep  over  the  age 
of  5  yearsy  $1.75  per  head — and  that  the  respondent  paid 
therefor  $1,985.50,  which  was  the  value  of  the  ewes  under  the 
age  of  4  years  at  the  time  ot  the  sale  and  also  this  inspection. 
The  contention  of  appellants  is  that  a  verdict  for  any  sum  as 
damages  is  not  supported,  because  there  is  no  evidence  showing 
the  value  of  the  toothless,  peg-toothed,  and  sheep  over  the  age 
of  5  years,  when  they  were  purchased  by  the  respondent.  We 
do  not  concur  in  this  statement. 

Shuart  was  asked  this  question :  ^'Do  you  know  the  market 
value  of  sheep  last  year,  about  the  time  you  bought  these — I 
mean  the  band,  generally?  Answer.  Of  course,  you  would 
have  to  grade  the  sheep  in  order  to  put  a  value  on  them.  I 
know  what  sheep  were  selling  for.  Q.  Did  you  know  what 
the  market  value  of  sheep  was?  A.  Yes,  sir.  Q.  What 
were  sheep  over  4  years  of  age  worth  at  that  time  ?  A.  I  do 
not  think  there  would  be  any  fixed  price,  classified  in  that  way. 
They  might  be  worthless.  A  sheep  5  years  old  would  bring 
probably  %l  to  $1.50.'' 

In  our  opinion  the  testimony  of  the  experts  corroborates  the 
respondent. 

We  conclude  by  asserting  that  the  case  has  been  tried 

impartially;  that  the  instructions  cover  fairly  the  material 

issues,  and  that  the  verdict  should  not  be  disturbed. 

It  is  ordered  that  the  judgment  be  a£Qrmed. 

Affvnnedm 
Haewood,  J.,  and  De  Witt,  J.,  concur. 
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JxTSOiCENTB—Stf^TZcwncy  of  entry — Appeals. — In  an  action  tried  in  the  District 
Gonrt  of  the  Territory  of  Montana,  sitting  for  the  trial  of  oanses  arising  under 
the  Oonstitation  and  laws  of  the  United  States,  although  such  court  was 
bound  in  general  to  follow  the  practice  goyeming  the  territorial  courts,  a  Judg- 
ment entered  in  a  book  known  as  "journal  of  proceedings,"  instead  of  a  book 
sailed  "judgment  book,"  was  held  to  constitute  a  yalid  entry  of  judgment  as 
between  the  parties,  and  such  an  entry  as  to  set  in  motion  the  time  within 
which  an  appeal  could  be  taken  therefrom. 

Voii.XI.— 88. 
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Bavb— itooofd-^JEhtry.—  Where  Jadgmento  are  required  to  be  entered  by  ttieeleik 
in  a  record  of  the  ooort  to  be  called  the  "Judgment  book,"  the  entry  of  a  Jndg- 
ment  in  a  book  designated  as  "Jonmal  of  proceedings,"  though  irregular,  doee 
not  impair  or  invalidate  the  Judgment  aa  between  the  partiea  to  the  action. 

BAME^Ifunc  pro  tuno  entry— Salisfaation, —"Where  a  Judgment  once  entered 
upon  a  yerdict  is  again  entered  nunc  pro  tune  and  is  affirmed  on  appeal,  the  ap- 
pellant cannot  complain  that  two  judgments  stand  against  him  upon  the  same 
cause  of  action  and  yerdict,  as  under  section  811  of  the  Oode  of  Civil  Procedure, 
upon  satisfaction  of  said  judgment,  entry  of  satisfaction  must  be  made,  show- 
ing a  cancellation  of  all  Judgments  entered  upon  said  verdict. 

Appeal  fr(m,  Nifdh  Judicial  Distriot,  OaUcUin  Oounty. 

Action  for  damages.    Judgment  was  rendered  for  the  plaint- 
iff below  b7  Liddell,  J. 

Odlen,  Sanders  &  ShdUm^  for  Appellant. 

The  first  matter  to  be  considered  in  this  case  is  the  force  and 
effect  of  the  verdict,  and  the  allied  jndgioent  rendered  on  the 
24th  of  June,  1889,  and  which  has  been  brought  into  the  case 
hj  a  suggestion  of  a  diminution  of  the  record  made  by  the  re^ 
'spondents.  The  yerdict  was  already  in  the  i^eoord,  and  it  is 
therefore  only  necessary  to  consider  the  effect  of  the  entry 
claimed  to  be  a  judgment  made  in  the  journal  of  Ihe  proceed- 
ings of  the  court,  under  date  of  June  24,  1889.  If  this  was  a 
judgment  it  was  so  by  virtue  of  some  statutory  provision,  to 
which  the  respondents  have  failed  to  call  our  attention.  The 
manner  of  giving  and  entering  judgment  forms  the  subject  of 
chapter  11  of  the  Code  of  Civil  Procedure,  and  nowhere  in  i% 
is  any  provision  made  for  the  entry  of  anything  in  the  court's 
journal  with  reference  to  it.  There  is  certainly  no  provision 
for  entering  up  a  formal  judgment  in  the  book  of  minutes,  and, 
-where  the  case  is  tried  to  a  jury,  the  judge  is  not  charged  with 
a  single  duty  in  relation  thereto.  When  a  case  has  been  tried 
to  a  jury,  it  becomes  the  duty  of  the  clerk  to  enter  up  judgment 
in  conformity  with  the  verdict  within  twenty-four  hours  after 
the  rendition  of  the  same,  unless  the  case  is  reserved  for  argu- 
ment, or  further  consideration,  or  a  stay  of  proceedings  is 
granted.  (Code  Civ.  Proc.  §  302.)  The  entry  of  a  judgment 
is  a  mere  ministerial  act,  consisting  of  the  formal  entry  in  the 
prescribed  book  of  a  record  of  the  ''end  and  judgment  of  the 
law''  in  that  particular  case,  and  is  designed  to  stand  as  the  in- 
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<x)Dtestible  evidence  of  that  conclusion.  (1  Black  on  Judgments, 
§  106;  Los  Angeles  G>.  Bank  v.  Baynor^  61  Cal.  145.)  If  the 
clerk  should  neglect  or  refuse  to  enter  a  judgment,  the  court  can 
undoubtedly  compel  him  to  enter  it.  (Casement  v.  Bmggddy  28 
Cal.  340.)  So,  too,  if  he  should  make  a  mistake  in  the  names 
of  the  parties,  or  perhaps  make  any  other  clerical  error  in  enter- 
ing the  judgment,  the  court  can  authorize,  direct,  and  compel  him 
to  enter  it  {Mann  v.  Haley ^  45  Cal.  653.)  Aside  from  the  au- 
thority which  the  court  thus  exercises  over  its  ministerial  officers, 
there  is  no  function  or  duty  prescribed  to  it  in  the  entry  of  a 
judgment.  It  is  a  duty  imposed  by  express  statutory  law  upon 
the  clerk  of  the  court,  and  when  properly  discharged  the  judge 
has  no  more  right  to  interfere  with  it  than  he  has  to  interfere 
with  the  performance  of  any  other  purely  ministerial  act  re- 
quired to  be  performed  by  an  officer  of  a  court.  The  matter 
to  be  entered  as  a  judgment  as  conceded  by  respondents  does 
not  require  the  signature  of  a  judge,  or  of  the  clerk,  or  for  that 
matter  of  any  one  else.  (1  Black  on  Judgments,  §  109.)  The 
one  essential  requisite  in  order  to  constitute  a  valid  judgment 
from  which  an  appeal  can  be  taken  to  this  court  is  that  it  shall 
be  entered  by  the  clerk  in  a  book  which  he  is  required  by  law  to 
keep,  and  which  is  denominated  the  "judgment  book."  (Code 
Civ.  Proc.  §  304 ;  Logan  v.  Harris^  90  N.  C.  7.)  From  the 
date  of  its  entry,  i.  e.,  its  enrollment  in  the  "judgment  book,'' 
the  time  within  which  an  appeal  may  be  taken  begins  to  run 
(Code  Civ.  Proc.  §  421),  and  if  the  party  appealing  desires  a 
statement  of  the  case  to  be  annexed  to  the  record  of  the  judg- 
ment or  order  appealed  from,  the  time  prescribed  for  the  prepa- 
ration of  the  same  dates  from  time  of  the  entry  of  the  judgment. 
(Code  Civ.  Proc.  §  432.)  For  the  purpose  of  creating  a  lien 
upon  the  real  property  of  the  defendant,  it  is  necessary  not  only 
that  it  be  entered,  but  that  it  be  docketed  as  well.  (Code  Civ. 
Proc.  §  307.)  So,  too,  interest  on  a  judgment  only  begins  to 
run  from  the  day  of  entering  up  the  same.  (Comp.  Stats,  p. 
991,  §  1237.)  A  judgment  is  not  admissible  in  evidence  as 
6uch,  until  it  has  been  entered  in  the  judgment  book.  {Hall  v. 
Sudson,  20  Ala.  284;  Smith  v.  Sted,  81  Mo.  455.)  The  fact 
that  this  case  was  brought  or  tried,  upon  what  may  be  termed 
the  federal  side  of  the  court,  makes  no  difference.    The  pnu> 


616  Work  «.  N.  P.  R.  R.  Co.     [Dec.  T.,  1891 

tioe,  pleading,  and  modes  of  proceedings  should  be  in  oon- 
formity  with  the  provisions  of  our  Code,  and  not  otherwise. 
(U.  S.  Rev.  Stats.  §  914.)  The  interpolation  of  the  excerpt 
from  the  journal  of  proceedings  of  June  24,  1889,  into  the 
record  in  this  case  does  not  affect  the  questions  to  be  determined 
in  any  way  or  manner  whatever,  and  the  judgment  entered  at 
the  instance  of  respondents  on  the  9th  of  December,  1890^  was 
not,  as  they  term  it,  a  '^  useless  formality.'' 

Allan  R.  Joy^  and  E.  P.  OadweU  .(if,  J.  LiddeUf  of  counsel), 
for  Respondents, 

The  rendition  of  judgment  is  the  exercise  of  the  judicial  dis- 
cretion in  pronouncing  the  sentence  of  the  law  upon  the  i^ues 
and  facts  of  the  case.  This  necessarily  precedes  the  entry  of 
judgment,  which  is  the  mere  ministerial  duty  of  the  clerk. 
The  law  (subd.  1,  §  421,  Code  Civ.  Proc.)  has  been  construed, 
and  there  is  no  difficulty  about  the  practice.  If  appellant 
wishes  to  review  the  facts  upon  which  the  decision  or  verdict  is 
based,  he  should  appeal  within  sixty  days  after  the  rendition 
of  judgment;  otherwise  his  appeal  only  brings  up  questions 
apparent  upon  the  face  of  the  judgment  roll.  (Handlei/  v.  ffffg, 
58  Cal.  680;  McLaughlin  v.  Doheiiy,  54  Cal.  519;  Clark  v* 
Gridley,  49  Cal.  195;  ISdder  v.  Stevens,  60  Cal.  421 ;  Mogk  v. 
PetersoUj  75  Cal.  496.)  The  signing  of  the  judgment  on  the 
9th  of  December,  1890,  by  the  judge  of  the  Sixth  District 
Court,  was  a  useless  formality ;  for  the  iudgment  in  the  case  had 
been  previously  rendered  for  plaintiff  by  the  judge  of  the  ter- 
ritorial court  on  the  24th  of  June,  1889,  and  the  power  to 
render  judgment  in  that  case  had  been  exhausted  more  than  a 
year.  It  is  true  the  territorial  judge  had  not  signed  a  written 
judgment,  but  had  signed  the  minutes,  which  was  more  than 
sufficient  under  the  law.  No  law  requires  the  signature  of  a 
judgment — the  clerk  may  enter  it.  {Clink  v.  Thurston^  47 
Cal.  21 ;  Alpera  v.  Schumnul,  75  Cal.  594.) 

Harwood,  J.  —  It  appears  from  the  record  on  appeal  in  this 
case  that  the  action  was  commenced  on  the  twenty-third  day 
of  December,  A.  D.  1887,  in  "the  District  Court  of  the  Third 
Judicial  District  of  the  Territory  of  Montana,  sitting  for  the 
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trial  of  caases  arising  under  the  Constitution  and  laws  of  the 
United  States,  at  Bozeman,  Mont''  The  action  was  brought 
to  recover  damages  for  the  alleged  killing  of  two  hundred  and 
fiilj  and  the  injury  of  fifty  head  of  sheep  belonging  to  plaint- 
ifis,  by  the  alleged  careless  and  negligent  running  of  an  engine 
against  and  upon  said  sheep.  On  the  twenty-ninth  day  of 
May,  1889,  the  cause  was  tried  in  said  District  Court,  sitting 
for  the  trial  of  causes  arising  under  the  Constitution  and  laws 
of  the  United  States,  and  the  jury  impaneled  therein  returned 
a  verdict  in  &vor  of  the  plaintiffs  in  the  sum  of  twelve  hun- 
dred dollars.  The  record  of  the  trial  and  determination  of  the 
4U3tion  in  said  court,  so  far  as  determined  by  that  court,  is  evi- 
denced by  certain  record  entries  certified  to  this  court  in  a  sup- 
plemental transcript  thereof,  as  follows:  — 

"May  term.  Wednesday,  May  29,  1889.  Third  day. 
Court  opened  pursuant  to  adjournment.  Present :  Honorable 
M.  J.  Liddell,  judge;  Geo.  "W.  Irvin,  Esq.,  U.  S.  marshal ;  T. 
A.  Garrett,  clerk.  Jdhn  F.  Work  and  John  F.  Lochcy  plaintiffs^ 
V.  Ihe  Northern  Pacifio  Railroad  Companyy  defendant.  740. 
This  cause  coming  on  regularly  for  trial  the  plaintiffs  appear 
by  their  attorney,  Allan  B.  Joy,  Esq.,  and  the  defendant  by 
its  attorneys,  Messrs.  O.  F.  Goddard  and  Charies  S.  Hart- 
man,  whereupon  the  following  jury  was  duly  sworn  and  im- 
{>aneled  to  try  the  issues  in  said  cause,  to  wit :  A.  Jones,  J.  A. 
L.  Snyder,  Geo.  R.  Stover,  Wm.  Blain,  John  Smith,  Greo.  L. 
Danfoid,  T.  H.  Walters,  David  Simpson,  W.  W.  Livingston, 
Joseph  Clancy,  Joseph  Seright,  L.  J.  Sypes — twelve  good  and 
lawful  men.  Thereupon  the  plaintiffs  proceeded  to  introduce 
their  evidence,  and  there  were  sworn  on  their  behalf  J.  F. 
Locke,  Joseph  Brinton,  James  Martin,  Joseph  Koruntz,  and 
-John  F.  Work,  witnesses.  And  the  plaintiffs  having  closed 
their  evidence,  there  was  sworn,  on  behalf  of  the  defendant, 
J.  S.  Foley,  witness.  The  defendant  at  this  time,  and  before 
the  introduction  of  its  evidence,  and  before  said  witness  was 
sworn,  filed  a  motion  for  judgment  of  nonsuit;  and  the  jury 
having  withdrawn,  said  motion  was  argued  by  counsel  for  both 
parties,  and  after  due  consideration  it  was  ordered  by  the  court 
that  the  motion  for  nonsuit  be  overruled.  Thereupon  the  jury 
returned  into  court,  and  the  evidence  being  closed,  aft;er  argu- 
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ment  hj  counsel,  the  court  charged  the  jury  in  writing,  and 
thereupon  the  jury  retired  to  their  room  to  consider  of  their 
verdict.  The  jury  returned  into  open  court,  both  parties  being 
present  by  their  counsel,  and  rendered  the  following  verdict, 
to  wit :  '  John  F.  Work  and  John  F,  liOcke,  pPffs,  v.  The  Northern 
Paeijic  Railroad  Company,  defendant  We,  the  jury,  find  for 
the  plaiutiffs  in  the  sum  of  twelve  hundred  dollars.  [Signed^ 
6.  R.  Stover,  Foreman,'  —  which  said  verdict  the  court 
ordered  to  be  recorded.  And  after  said  verdict  was  recorded 
the  same  was  read  aloud  to  the  jury  by  the  clerk  of  said  courts 
and  they  were  asked  if  that  was  their  verdict,  and  made  answer 
that  it  was.  It  was  then  ordered  by  the  court  that  the  jury  be 
discharged  from  the  case." 

And  the  further  record  e&try  of  said  trial  court  is  as  follows : — 

"May  term.  Monday,  June  24,  1889.  Twenty-third  day. 
Court  met  pursuant  to  adjournment.  Present:  Hon.  M.J.  Lid- 
dell,  judge;  D.  C.  Campbell,  Asst.  U.  S.  atty.;  Geo.  W.  Irvin, 
U.  S.  marshal ;  T.  A.  Garrett,  clerk.  John  F.  Work  and  John 
F.  Locke,  plaintifis.  The  Northern  Pacific  Railroad  Company, 
defendant.  No.  740.  In  this  actiou,  judgment  is  hereby 
entered  in  accordance  with  the  verdict  of  the  jury  heretofore 
entered  on  the  twenty-ninth  day  of  May,  A.  D.  1889;  and  it  is- 
ordered,  adjudged,  and  decreed  that  the  plaintiffs  recover  from  the 
defendant  the  sum  of  twelve  hundred  dollars  damages,  together 
with  the  costs  of  this  action,  taxed  at  the  sum  of  $  — — . 

"  M.  J.  LiBDELL,  Judge.*' 

The  case  remained  in  that  condition  until  the  State  of 
Montana  was  created,  and  the  functions  of  said  trial  court 
ceased  by  operation  of  law.  After  the  organization  and  ad- 
mission of  the  State  of  Montana  into  the  Union,  the  qnestion 
as  to  what  court  succeeded  to  jurisdiction  of  this  and  some  other 
cases  pending  in  said  trial  court  seems  to  have  been  a  matter  of 
some  uncertainty  until  the  provisions  of  the  act  of  Congress, 
commonly  known  as  the  ''  Enabling  Act,"  relating  to  this  ques- 
tion, were  construed.  {Strasburger  v.  Beecher^  44  Fed.  Rep* 
209 ;  Niokeraon  v.  OooA,  45  Fed.  Rep.  668 ;  Johnson  v.  Bunker^ 
hUl  &8.M.&  a  Co.  46  Fed.  Rep.  417.) 

It  appears  that  after  the  creation  of  the  State  of  Montana^ 
and  the  establishment  of  United  States  courts  therein,  as  pro- 
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vided  in  the  act  of  Congress  mentioned,  the  case  at  bar,  and  the 
records,  papers,  and  other  matters  pertaining  to  it,  were  trans- 
ferred to  the  United  States  Circuit  Court  in  and  for  the  District 
of  Montana ;  and  afterwards  the  same  was  returned  to  the  State 
District  Court  of  the  Sixth  Judicial  District  of  Montana,  within 
and  for  the  county  of  Qallatin.  No  doubt  this  was  done  in 
consequence  of  the  construction  put  upon  section  23  of  said  act 
of  Congress,  entitled  ''An  act  to  provide  for  the  division  of 
Dakota  into  two  States;  and  to  enable  the  people  ot  North 
Dakota,  South  Dakota,  Montana,  and  Washington  to  form 
constitutions  and  State  governments,  and  to  be  admitted  into 
the  Union  on  an  equal  footing  with  the  original  States;  and  to 
make  donations  of  public  lands  to  such  States,^'  approved 
February  22,  1889,  in  the  cases  cited  supra. 

On  the  9th  of  December,  1890,  after  the  case  was  returned 
to  the  State  court,  a  judgment  nunc  pro  tunc  was  also  rendered 
by  that  court  in  favor  of  plaintiffs  and  against  defendant  on  the 
same  verdict  above  set  out,  as  of  the  date  of  said  verdict.  May 
29,  1889.  This  latter  judgment  appellant  appealed  from,  by 
perfecting  its  appeal  February  25,  1891,  and  it  contends  that 
said  judgment  is  the  only  judgment  ever  entered  in  said  action, 
while  respondents  contend  that  the  entry  of  the  latter  judgment 
was  a  ''useless  formality/'  and  that  the  entry  by  the  trial  court 
made  on  the  twenty-fourth  day  of  June,  1889,  as  above  recited, 
was  a  final  judgment  in  said  action,  and  that  this  appeal  ought 
to  be  dismissed  for  the  reason  that  the  same  was  not  taken 
within  one  year  aftier  the  entry  of  such  iudgment  (§  421,  Code 
Civ.  Proc.) 

If  the  entry  purporting  to  be  a  judgment  made  on  the  24th 
of  June,  1889,  in  the  record  of  the  trial  court,  amounts  to  a 
judgment  in  this  case,  then  there  is  no  doubt  that  this  appeal 
is  too  late  and  should  be  dismissed  on  the  determination  of  that 
fact. 

The  practice  in  the  trial  and  determination  of  actions  at  law 
in  that  department  of  the  District  Court  of  the  Territory,  ezeiv 
cising  the  jurisdiction  of  a  Circuit  or  District  Court  of  the 
United  States,  would,  in  general,  be  conformed  to  the  practice 
provided  for  the  territorial  courts  under  the  Code  of  Civil 
Procedure  of  the  Territory  of  Montana.    (§  914,  U.  S.  Rev. 
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Stats.)  The  Code  of  Civil  Procedure  of  Montana  (§  304)  pro- 
vides that  'Hhe  clerk  shall  keep  among  the  records  of  court  a 
book  for  the  entry  of  judgments,  to  be  called  the  'judgment 
book/  in  which  each  judgment  shall  be  entered,  and  shall 
specify  clearly  the  relief  granted  or  other  determination  of  the 
action."  Now  the  judgment  of  June  24, 1889,  '^  specifies  clearly 
the  relief  granted."  It  is  a  clear,  concise,  and  certain  expression 
of  the  conclusion  of  law  declared  by  the  court  as  a  determi* 
nation  of  the  action.     (Black  on  Judgments,  §§  1-^.) 

The  only  objection  that  is  urged  as  a  reason  why  the  entry 
of  June  24,  1889,  should  not  be  held  to  be  a  judgment  entered, 
is  that  it  appears  by  the  certificate  of  the  clerk  that  such  entry 
was  made  in  a  record  of  said  court  which  is  termed  the  ''journal 
of  proceedings,"  whereas,  section  304  of  the  Code  of  Civil  Pro- 
cedure provides  that  the  judgment  should  be  entered  in  a  record 
of  the  court  to  be  called  the  '' judgment  book."  The  certificate 
of  the  clerk  attached  to  the  copy  of  the  record  of  said  judgment 
entered  June  24,  1889,  certifies  that  "  the  above  and  forgoing 
is  a  true  and  correct  copy  of  the  judgment  entered  in  the  above 
entitled  cause,  as  the  same  appears  on  page  189,  volume  No.  6, 
journal  of  proceedings.  District  Court  of  the  Third  Judicial 
District  of  the  Territory  of  Montana,  sitting  as  a  court  for  the 
trial  and  determination  of  causes  arising  under  the  Constitution 
and  laws  of  the  United  States,  as  the  same  appears  on  said 
records  now  in  my  possession."  Whether  another  record  book 
was  kept  by  the  clerk  of  said  court  entitled  "judgment  book," 
or  whether,  if  such  record  was  kept,  the  entry  of  this  judgment 
was  or  was  not  made  therein,  or  whether  the  journal  of  proceed- 
ings was  also  known  or  called  the  "judgment  book,"  are  ques- 
tions upon  which  this  court  is  not  informed.  But  assuming 
that  it  was  the  practice  of  the  District  Court  of  the  Territory 
of  Montana,  in  and  for  said  district,  when  exercising  its  jurisdic- 
tion ^  a  District  or  Circuit  Court  of  the  United  States,  to  enter 
its  judgments  only  in  a  book  known  as  the  "journal  of  proceed- 
ings," we  have  not  been  cited  to  any  authority  for  holding  that 
a  judgment  so  entered  should  be  disregarded,  especially  where  the 
question  arises  between  the  parties  to  the  action,  who  are  pre- 
sumed to  have  knowledge  of  all  the  proceedings.  While  by  the 
provisions  of  section  914  of  the  United  States  Revised  Statutes 
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that  ooart  would  conform  generally  to  the  practice  provided 
for  the  territorial  courts,  ^'as  near  as  may  he"  still  in  many 
particulars  such  practice  is  not  conformed  to  in  every  detail. 
(See  cases  cited  under  that  section  in  Gould  &  Tucker's  Notes 
on  the  Revised  Statutes  of  U.  S.)  And  if  this  was  a  question 
of  practice  pertaining  to  our  own  courts,  or  the  District  Court 
of  the  Territory  of  Montana,  exercising  its  jurisdiction  as  such, 
and  not  as  a  United  States  Circuit  or  District  Court,  we  think 
the  entry  of  the  judgment  would  be  held  sufficient  as  between 
the  parties  to  the  action,  although  such  entry  was  made  in  a 
book  designated  '^ journal  of  proceedings''  of  the  court  in  ques- 
tion instead  of  ^'judgment  book.''  This  irregularity  would  not 
be  sufficient  to  invalidate  or  impair  the  effect  of  the  judgment 
as  between  the  parties  to  the  action.  Such  was  the  effect  of  the 
holding  in  Thompson  v.  Bickford,  19  Minn.  17.  (See,  also. 
Black  on  Judgments,  §  111,  and  cases  cited.) 

We  hold  that  said  record  entry  of  June  24,  1889,  was  the 
entry  of  judgment  in  said  action,  so  as  to  set  running  the  time 
within  which  an  appeal  may  be  taken,  and  this  appeal,  which 
was  not  taken  until  more  than  one  year  had  expired  afler 
said  judgment  was  entered,  is  too  late  (§  421,  Code  Civ.  Proc.), 
and  therefore  must  be  dismissed. 

Wherefore,  it  is  ordered  that  this  appeal  be  dismissed  at  the 

costs  of  the  appellantr 

IHsmissecL 

Blake,  C.  J.,  and  De  Wm,  J.,  concur. 

ON  BEHEARING. 

Habwood,  J. — Motion  for  rehearing  of  this  action  has  been 
filed  and  carefully  considered.  Among  the  grounds  upon 
which  rehearing  is  asked,  appellant  urges  that  if  the  entry  of 
June  24,  1889,  amounts  to  entry  of  judgment  in  said  action,  as 
held  by  this  court,  then  it  follows,  considering  the  entry  of  the 
judgment  upon  the  same  verdict  by  the  State  court,  that  two 
judgments  have  been  entered  against  appellant  for  the  recov- 
ery of  twelve  hundred  dollars  on  one  and  the  same  cause 
of  action  and  verdict.  And  appellant  complains  that  having 
appealed  from  the  latter  entry  of  the  judgment  on  said  verdict 
by  the  State  court  by  the  determination  of  this  appeal,  appel- 
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lant  is  turned  away  with  two  judgments  standing  against  it^  on* 
of  which  must  be  unauthorized  and  erroneous. 

This  feature  of  the  case  was  in  no  way  suggested  on  the  hear* 
ing  of  the  appeal,  nor  was  this  court  asked  to  make  any  order 
touching  that  matter.  The  point,  however,  was  not  overlooked^ 
but  on  the  contrary  was  considered ;  and  our  view  of  it  was  then, 
and  still  is,  that  it  would  be  a  matter  of  supererc^tion  for  this 
court  to  advert  to  that  condition  of  the  case,  or  make  any  order 
concerning  it.  The  entry  of  the  second  judgment  by  the  State 
court  was  an  entry  nunc  pro  tanOf  reciting  the  same  trial,  and 
verdict  found  and  returned  by  the  jury  on  the  twenty-ninth  day 
of  May,  1889 ;  and  the  satisfaction  of  the  first  judgment  entered 
would,  of  course,  satisfy  all  other  judgments  entered  nunc  pro 
tunc  on  the  same  recovery,  which  is  in  fact  one  judgment  twice 
entered.  Moreover,  section  311  of  the  Code  of  Civil  Procedure 
provides:  ^^  Satis&ction  of  a  judgment  may  be  entered  in  a 
clerk's  docket  upon  the  execution  returned  satisfied,  or  upon 
an  acknowledgment  of  satisfaction  filed  with  the  clerk,  made  in 
the  manner  of  an  acknowledgment  of  a  conveyance  of  real  prop- 
erty, by  the  judgment  creditor,  or  by  his  indorsement  on  the 
face,  or  on  the  mai^in  of  the  record  of  the  judgment,  or  by  the 
attorney,  unless  a  revocation  of  his  authority  is  filed.  When» 
ever  a  judgment  is  satisfied  in  fact,  otherwise  than  upon  an 
execution,  the  party  or  attorney  must  give  such  acknowledg- 
ment or  make  such  indorsement,  and  upon  motion  the  court 
may  compel  it,  or  may  order  the  entry  of  satisfaction  to  be  made 
without  it.''  Upon  satisfaction  of  said  judgment,  entry  of 
satisfaction  must  be  made,  showing  a  cancellation  or  satisfaction 
of  all  judgments  entered  upon  said  verdict.  For  these  reasons,, 
we  do  not  regard  the  point  as  one  upon  which  this  court  should 
make  an  order  on  the  determination  of  the  appeaL 

Upon  careful  consideration  of  all  points  presented  in  appel- 
lant's motion  for  rehearing,  we  do  not  find  grounds  for  grant- 
ing the  same.    The  motion  is  therefore  denied. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


11 

559 

12 

191 

12 

888 

SB* 

15 

80*  278| 
81*  aS 

11 

623 

14 

336 

29* 

15 

3«»817 

11  Mont.]     Sweeney  v.  G.  F.  &  C.  Rt.  Ck).  62S 

SWEENEY,  RESPONDENT,  v.  THE  GREAT  PALLS  ANI> 
CANADA  RAILWAY  COMPANY,  Appellant. 

[Argued  December  29, 1891.    Decided  Febroftry  8, 1892.] 

PsACTics — Stipulations — Construction.  —  Under  aBtipulation  made  by  attomeya 
in  open  court,  without  formal  writing,  to  the  effect  "  that  defendant  have  until 
April  iBt  to  make  and  senre  statement  and  bring  on  motion  for  new  trial/'  ihe- 
defendant  filed  and  seryed,  March  SlBt,  a  statement  which  was  settled  April   '  u   &a 

11th,  no  amendments  having  been  proposed  by  plaintiff.    Held,  that  the  filing      ^ J^ 

and  service  of  the  statement  on  March  81st  was  not  a  violation  of  the  stipula-      U   ^3 
tion,  in  that  it  did  not  allow  plaintiff  the  ten  days  provided  by  statute  in  which  ' 

to  propose  amendments  prior  to  April  1st,  as  the  clause  as  to  bringing  on  the 
motion  was,  in  view  of  section  299  of  the  Code  of  Civil  Procedure,  relating  to 
the  hearing  of  applications  for  new  trials,  superfinous  and  not  properly  within 
the  subject  of  the  stipulation.  Beld,  also,  that  the  rule  of  construction  ex- 
pressed in  section  686  of  the  Code  of  Civil  Procedure,  providing  that  "  when 
diflbrent  constructions  of  a  provision  are  otherwise  equally  proper  that  ii  to  be 
taken  which  is  most  favorable  to  the  party  in  whose,  favor  the  provision  wai- 
made,"  was  applicable  to  a  stipulation  of  such  nature. 

TLAiLROADB-'Ifegligenoe — Proof, — In  an  action  against  a  railroad  company  for 
damages  for  injuries  to  the  person,  evidence  that  plaintiff,  who  was  defendant's 
employee,  was  working  under  a  certain  car  standiag  upon  defendant's  track,  and 
was  BO  situated  that  he  could  not  see  an  engine  approaching  on  that  track  from 
either  direction,  and  that  while  so  working  was  injured  by  the  oar  being  sud- 
denly moved  over  him  by  a  train  backing  against  it,  will  not  support  the  essen- 
tial averment  of  the  complaint  "that  the  defendant  carelessly  and  negligently 
and  without  any  notice  or  warning  to  plaintiff  backed  or  ran  an  engine  against 
said  oar  so  as  to  set  the  same  in  motion,"  and  in  such  case  the  denial  of  a  motion 
for  a  new  trial,  based  upon  the  insufficiency  of  the  evidence  to  support  the  verdict, 
is  error. 

Apfsaub — Matters  not  reviewaJbie, — Where  a  case  has  been  tried  to  a  Jory  upon 
an  issue  deemed  to  have  been  raised  by  the  answer,  the  objection  that  such 
issue  was  not  sufficiently  presented  will  not  be  considered  when  urged  for  the 
first  time  on  appeal.  {Orr  v.  HaskeU,  2  Mont.  225 ;  Fabian  v.  OolUns,  8  Mont* 
216;  Ttrritory  v.  Cox,  3  Mont.  203;  Bussdl  v.  Hoyt,  4  Mont.  414;  Beck  t« 
Beck,  6  Mont.  285;  Bogan  v.  Shuart,  ante,  p.  498.) 

Appeal  from  Eighth  Jvdidal  Distrid^  Oasoade  CouiUy. 

Action  for  damages  for  personal  injuries.  The  cause  was 
tried  before  Benton,  J.    The  plaintiff  had  judgment  below. 

W.  A.  Barr,  and  George  W.  Taylor  (F.  A.  MerriB,  of  coun- 
sel), for  Appellant 

I.  The  judgment  should  be  reversed  because  the  plaintiff 
wholly  failed  to  prove  the  negligence  alleged  in  the  complaint^ 
or  any  negligence  on  the  part  of  the  defendant.  The  negligence 
charged  in  the  complaint  is,  that  while  the  plaintiff,  an  employee 
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of  the  defendant,  was  engaged  in  the  performance  of  his  duties 
«B  car  repairer^  and  working  under  one  of  defendant's  cars,  the 
defendant  ''carelessly  and  negligently^  and  without  any  notice 
or  warning  to  said  plaintiff,  backed  or  ran  an  engine  against 
said  car  in  such  a  manner  as  to  put  the  same  in  motion/'  The 
plaintiff  did  not  support  this  charge  with  any  proof  whatever. 
The  mere  happening  of  an  accident  is  not,  per  se,  any  proof  of 
n^ligeuce.  The  attending  circumstances  may  sometimes  be 
i;uch  as  to  authorize  a  presumption  of  negligence,  but  in  such 
cases  the  circumstances  must  be  proven,  and  if  they  are  not,  the 
oourt  will  not  presume  that  there  were  any  attending  circum- 
stances of  such  a  character  as  to  constitute  presumptive  evidence 
of  the  existence  of  negligence.  (Case  v.  Chicago  etc.  By.  Co. 
-64  Iowa,  762 ;  69  Iowa,  449.) 

11.  Respondent  now  complains  that  the  allegations  of  n^- 
ligence  made  in  his  complaint  have  not  been  properly  denied 
by  appellant  in  its  answer,  and  that  consequently  the  alleged 
negligence  stands  admitted.  Respondent  cannot  be  heard  to 
make  this  objection  here,  because  he  did  not  make  it  in  the 
court  below.  In  such  a  case  this  court  will  not  examine  the 
pleadings  to  see  if  they  properly  raise  the  issues  tried,  but  will 
decide  the  appeal  as  if  the  question  of  negligence  was  put  in  issue 
by  the  answer,  which  we  hold  was  done.  {Harden  v.  Wheelock^ 
1  Mont.  49 ;  Orr  v.  Haskell,  2  Mont.  225 ;  Fabian  v.  CoUinB, 
3  Mont.  215;  Territory  v.  Qxc,  3  Mont.  203;  Beck  v.  Beck,  6 
Mont.  285;  BmseU  v.  Hoyty  4  Mont  412;  Qvirk  v.  Clark,  7 
Mont.  231;  White  v.  San  Bafael  etc.  R.  B.  Co.  50  Cal.  419; 
Zee  V.  Figg,  37  Cal.  335;  99  Am.  Dec.  271;  Touxly  v.  EUia, 
22  Cal.  660 ;  King  v.  Davis,  34  Cal.  100.) 

Baum  &  Bishop  {B.  P.  Carpenter,  of  counsel),  for  Respondent. 

I.  Defendant  by  its  answer :  (a)  '^  Denies  that  while  plaint- 
iff was  so  engaged  at  his  said  work,  under  one  of  said  defend- 
ant's cars  making  said  repairs,  defendant  carelessly,  negligently, 
and  without  any  notice  or  warning  to  said  plaintiff  backed  or 
ran  an  engine  against  said  cars  as  in  said  complaint  allied,  or 
otherwise,  or  at  all."  This  paragraph  is  evasive,  and  is  not  a 
denial  of  anything*    (See  Bliss  on  Code  Pleading,  §  332,  and 
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note.)  It  admits  carelessness  and  negligence  of  defendant ;  that 
plaintiff  was  under  the  car;  that  he  was  so  situated  that  he 
could  not  see  any  object  on  the  track ;  that  there  was  no  notice 
or  warning.  (6)  Denies  that  the  plaintiff  has  sustained  any 
injuries  as  alleged  in  the  complaint  by  reason  of  any  careless 
or  negligent  acts  on  the  part  of  defendant^  and  all^s,  hypo- 
thetically,  carelessness  of  plaintiff.  It  again  admits  negligence 
of  defendant  and  the  injury  as  alleged  in  the  complaint. 
Therefore,  the  only  questions  put  in  issue  by  the  pleadings  are: 
(1)   Contributory  negligence ;  (2)  the  amount  of  damages. 

II.  The  complaint  does  not  allege  the  negligence  of  any 
particular  person  representing  the  defendant,  but  the  negligence 
of  defendant.  Under  the  complaint  any  negligence  of  the  de- 
fendant may  be  proved.  {Wild  v.  Oregon  Short  Line  &  N.  Ry. 
Co.  21  Or.  159,  which  is  a  similar  case.)  The  cases  cited  by 
the  respondent  from  the  sixty-fourth  and  sixty-ninth  Iowa 
reports  simply  hold  that  a  railroad  company  is  not  presumed 
to  know  that  a  structure  once  sound  had  become  defective. 
From  injury  to  passengers  the  presumption  of  negligence  arises. 
(4  Lawson's  Rights,  Remedies,  and  Practice,  p.  3260.) 

III.  The  statement  on  motion  for  a  new  trial  was  not 
served  within  the  time  required  either  by  statute  (Code  Civ. 
Proc.  §§  298,  299)  or  stipulation,  and  should  not  be  considered 
by  this  court. 

Habwood,  J. — Action  to  recover  damages  for  personal 
injuries  allied  to  have  been  sustained  by  plaintiff  through 
negligence  and  carelessness  on  the  part  of  defendant  in  the 
operation  of  its  railroad. 

Defendant  is  a  corporation  organized  and  existing  under  the 
laws  of  this  State,  and  owner  of  a  line  of  railroad  extending 
from  Great  Falls,  Cascade  County,  to  Lethbridge,  together 
with  side  tracks,  locomotives,  and  other  rolling  stock,  etc., 
known  as  the  ^'  Great  Falls  and  Canada  Railroad,'^  which  rail- 
road defendant  was  operating  at  the  time  the  injury  complained 
of  happened.  Plaintiff  at  that  time  was  in  the  employ  of 
defendant  as  car  repairer  at  the  terminus  of  said  road  at  Great 
Falls,  Cascade  County. 

This  action  was  commenced  December  4,  1890,  and  it  is 
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all^;ed  in  the  complaint  that  plaintiff  was  employed  by  defend- 
ant  as  car  repairer  at  the  terminus  of  its  railroad  in  Cascade 
County;  and  while  so  employed,  on  the  twenty-ninth  day  of 
October,  1890,  by  direction  of  defendant,  plaintiff  went  under 
a  certain  car  standing  on  defendant's  railroad  track,  detached 
from  any  engine,  and  plaintiff  was  then  and  there  engaged  in 
repairing  said  car,  and  while  so  engaged  at  work,  pursuant  to 
the  directions  of  defendant,  and  so  situate  that  he,  the  said 
plaintiff,  was  unable  to  see  any  object  upon  the  track,  defend- 
ant carelessly  and  n^ligently,  and  without  any  notice  or 
warning  to  plaintiff,  backed  or  ran  an  engine  against  said  car 
in  such  a  manner  as  to  put  the  same  in  motion;  that  said  car, 
while  so  in  motion  by  reason  of  said  careless  and  negligent  act 
of  defendant,  "  ran  upon  and  over  plaintiff,  severely  injuring 
him  in  his  shoulders,  hips,  1^,  and  body;"  'Hhat  by  reason 
thereof  said  plaintiff  became  lame  and  ill  and  wholly  unable  to 
do  any  kind  of  manual  labor,  and  has  remained  lame  and  ill 
and  wholly  unable  to  do  any  kind  of  manual  labor  ever  since, 
and  is,  as  he  believes,  permanently  injured,  so  that  he  will 
never  be  as  strong  to  labor  as  before;"  to  his  damage  in 
the  sum  of  twenty-five  thousand  dollars,  for  which  sum  judg- 
ment is  demanded. 

Defendant,  by  answer,  admits  its  corporate  existence;  its 
ownership  of  the  railroad  named  in  the  complaint,  together 
with  cars,  locomotives,  and  other  appurtenances  thereto  belong- 
ing ;  and  admits  that  plaintiff  was  employed  by  defendant  on 
or  about  the  twenty-ninth  day  of  October,  1890,  and  that  on  or 
about  said  date  plaintiff  was  engaged  at  work  on  one  of  defend- 
ant's cars;  but  ^^ denies  that  while  the  plaintiff  was  so  engaged 
at  his  said  work  under  one  of  said  defendant's  cars,  making 
repairs,  defendant  carelessly,  negligently,  and  without  any  notice 
or  warning  to  said  plaintiff,  backed  or  ran  an  engine  against 
said  car,  as  in  said  complaint  allied,  or  otherwise,  or  at  all;" 
and  further  denies  'Hhat  plaintiff  has  sustained  any  injury 
whatsoever,  as  alleged  in  said  complaint,  by  reason  of  any  cai^ 
less  or  negligent  acts  on  the  part  of  said  defendant,  and  alleges 
that  any  injuries,  if  sustained  by  plaintiff,"  were  sustained 
from  his  own  carelessness  and  negligence;  denies  that  by 
reason  of  said  alleged  injuries  plaintiff  became  lame,  ill,  or 
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wholly  unable  to  do  any  kind  of  manual  labor  sinoe  said  alleged 
injuries^  or  that  he  has  remained  lame,  ill,  or  wholly  unable  to 
do  any  kind  of  manual  labor  since  said  alleged  injuries;  and 
further  denies  that  plaintiff  is  permanently  injured,  as  in  said 
complaint  alleged,  or  otherwise,  or  at  all;  and  denies  that  by 
reason  of  said  alleged  injury,  or  by  any  other  reason,  as  in  said 
•complaint  alleged,  plaintiff  has  been  damaged  in  the  sum  of 
twenty-five  thousand  dollars,  or  in  any  sum  whatsoever. 

The  action  was  tried  January  26,  1891,  to  the  court  and  a 
Jury,  and  the  jury  found  for  plaintiff,  and  assessed  his  damage 
at  the  sum  of  seven  thousand  five  hundred  dollars ;  whereupon 
judgment  was  rendered  in  favor  of  plaintiff  for  the  amount  of 
damages  assessed  by  the  jury,  together  with  costs. 

Defendant  moved  the  court  to  set  aside  and  vacate  the  ver- 
dict of  the  jury  and  grant  a  new  trial  on  the  grounds :  (1)  Ex- 
cessive damage  appearing  to  have  been  given  under  the  influence 
of  passion  or  prejudice;  (2)  insufficiency  of  evidence  to  justify 
the  verdict;  (3)  that  the  verdict  is  against  law;  (4)  errors  in 
Jaw,  occurring  at  the  trial  and  excepted  to  by  defendant. 

When  said  motion  was  first  brought  on  for  hearing  the  court 
refused  to  hear  the  same,  from  which  order  refusing  to  hear 
^d  motion  a  former  appeal  in  this  case  was  taken.  {Antey 
p.  34.)  Upon  return  of  the  case  to  the  trial  court  said 
motion  was  heard  and  determined  by  an  order  overruling 
the  same,  from  which  order  and  judgment  this  appeal  was 
taken.  ^ 

Respondent  insists  now  that  the  order  of  the  court  overrul- 
ing appellant's  motion  for  a  new  trial  ought  to  be  affirmed, 
because  of  failure  to  file  and  serve  the  statement  of  the  case 
under  the  stipulation,  in  time  to  bring  said  motion  on  for  hear- 
ing, on  or  before  the  date  stated  in  said  stipulation.  The  stipu- 
lation was  entered  into  in  open  court  between  the  attorneys  for 
the  respective  parties,  to  the  effect  ^'  that  defendant  have  until 
April  1st  to  make  and  serve  statement,  and  bring  on  motion 
for  new  trial.''  The  record  shows  that  "  on  the  thirty-first  day 
of  March,  1891,  defendant  filed  with  the  clerk  of  the  court  and 
served  on  plaintiff's  attorney  a  statement  on  motion  for  new  trial 
in  said  action,"  and  on  the  same  date  a  written  motion  for  new 
trial  was  filed,  and  notice  was  served  on  plaintiff's  attorney 
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to  the  effect  that  said  motion  woald  be  called  up  for  hearing  on 
the  first  day  of  April,  1891 ;  and  on  that  date  said  statement  on 
motion  for  new  trial  was  presented  to  the  court  for  settlement 
and  allowanoe,  and  the  court  was  moved  by  defendant's  counsel 
to  hear  and  consider  said  motion  for  new  trial.  Thereupon 
plaintiff's  counsel  objected  to  the  settlement  and  allowance  of 
said  statement  and  the  hearing  of  said  motion  for  new  trial, 
^^on  the  ground  that  service  was  not  had  upon  him  within  time 
to  bring  said  cause  to  a  hearing  on  the  first  day  of  April,  1891^ 
as  contemplated  by  said  stipulation."  The  court  sustained  said 
objection,  and  refused  to  settle  and  sign  said  statement,  and 
refused  to  hear  said  motion  for  new  trial,  to  which  action  by 
the  court  defendant  excepted.  Defendant  then  '^offered  to 
move  the  court  to  extend  the  time  for  the  benefit  of  the  plaint- 
iff, to  enable  him  to  prepare  and  serve  any  amendments  he 
desired  to  make  to  said  statement  of  the  case,  and  to  extend  the 
time  for  the  settlement  of  said  statement,  and  for  the  hearing 
of  said  motion  for  new  trial."  The  court  refused  to  make  any 
order  to  the  effect  suggested  in  this  latter  request,  and  intimated 
that  defendant  had  failed  to  comply  with  said  stipulation  by 
reason  of  having  failed  to  serve  the  statement  of  the  case  in 
time  for  plaintiff  to  have  the  ten  days  provided  by  statute 
(§  298,  Code  Civ.  Proc.),  within  which  to  propose  amendments 
thereto,  if  he  desired,  before  the  1st  of  April.  Afterwards,  on 
the  eleventh  day  of  April,  1891,  no  amendments  having  been 
proposed  by  plaintiff',  defendant  presented  said  statement  on 
motion  for  a  new  trial  to  the  judge  of  said  court  for  settlement 
and  allowance,  and  he  settled,  allowed,  and  certified  the  same.. 
But  when  the  motion  for  new  trial  was  called  up  for  hearing, 
after  notice  to  plaintiff,  the  court  refused  to  hear  said  motion, 
and  did  not  hear  and  pass  upon  the  same  until  after  the 
case  was  remanded  by  this  court  in  the  former  appeal,  cited 
supra. 

The  only  question  now  before  us  concerning  this  point  of 
practice  will  be  determined  by  a  construction  of  said  stipulation. 
It  appears  from  the  record  that  said  stipulation  was  made  in 
open  court,  and  from  the  recital  it  seems  that  no  formal  writing 
was  signed  by  the  parties  stipulating ;  but  a  brief  entry  appeara 
to  have  been  made  in  the  minutes  of  the  court,  to  the  effect  'Hbat 
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defendant  have  until  April  Ist  to  make  and  serve  statement  and 
bring  on  motion  for  a  new  trial/^ 

We  think  that  the  court  ruled  correctly  in  holding  that 
said  statement  ought  not  to  be  settled  or  allowed,  and  that  the 
motion  for  a  new  trial  ought  not  to  be  heard  on  the  1st  of 
April,  because  the  statement  was  served  on  the  31  st  of  March, 
and  plaintiff  was  entitled  to  ten  days  within  which  to  propose 
amendments,  if  desired.    There  would  be  no  difficulty  in  con- 
struing the  stipulation  if  the  last  clause  had  not  been  incorpo- 
rated therein.    The  provision  to ''  bring  on  motion  for  new  trial " 
was  superfluous,  because  the  law  provides  what  shall  be  done  in 
that  respect  as  soon  as  the  statement  of  the  case  is  settled  and 
filed.    (§  299,  Code  Civ.  Proc.)    Moreover,  the  matter  of  bring- 
ing on  for  hearing  the  motion  for  new  trial  was  not  entirely 
within  the  control  of  the  parties  stipulating.    The  time  for  hear- 
ing said  motion  was  largely  within  the  control  of  the  court,  sub- 
ject to  the  provisions  of  the  statute;  and  either  party  could 
move  the  hearing  as  soon  as  the  statement  was  settled  and  filed. 
The  object  of  the  stipulation  was  evidently  to  extend  the  time 
allowed  for  preparation  and  service  of  the  statement  of  the  case. 
The  only  date  set  for  this  was  April  1st,  and  said  statement  was 
prepared  and  served  before  that  date.    We  think  it  is  fiur  to 
presume  that  defendant's  counsel  understood  from  said  stipu- 
lation that  they  were  allowed  until  April  1st  to  make  and  serve 
the  statement.    They  then  sought  to  comply  with  the  other  con- 
dition by  bringing  on  the  motion  for  hearing,  but  at  the  same 
time  signified  their  desire  that  their  adversary  be  granted  such 
reasonable  time  as  he  desired  to  propose  amendments.    Inasmuch 
as  we  regard  the  clause  in  said  stipulation  as  to  the  bringing  on 
the  motion  for  new  trial  as  superfluous  matter,  not  properly 
within  the  subject  of  said  stipulation,  we  shall  construe  it  without 
reference  to  that  clause.    However,  whether  said  clause  is  con- 
sidered or  not,  we  think,  where  parties  have  entered  into  a  stipu- 
lation of  this  nature,  we  should  apply  the  rule  of  construction 
expressed  in  section  636  of  the  Code  of  Civil  Procedure,  which 
provides  that,  *^  when  different  constructions  of  a  provision  are 
otherwise  equally  proper,  that  is  to  be  taken  which  is  most  fisivor- 
able  to  the  party  in  whose  favor  the  provision  was  made." 
We  proceed  to  the  consideration  of  the  grounds  assigned 
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upon  which  appellant  insists  a  new  trial  ought  to  be  granted. 
It  is  contended  that  the  evidence  introduced  upon  the  trial  li 
insufficient  to  justify  the  verdict^  in  that  there  is  no  evidenoe 
to  support  the  allegation  of  the  complaint  that  ^*  defendant  care- 
lessly and  negligently,  and  without  warning  to  plaintifty  backed 
or  ran  an  engine  against  said  car,  so  as  to  set  the  same  in 
motion/'  and  carelessly  and  n^ligently  ran  the  same  ^'upon 
and  over  plaintiff/'  Appellant  insists  that  there  was  no  evi- 
dence introduced  which  proves  or  tends  to  prove  negligence  on 
the  part  of  appellant  in  setting  said  car  in  motion,  or  the  lack 
of  notice  or  warning  to  plaintiff  that  said  car  was  about  to 
be  moved.  In  order  to  properly  consider  this  assignment,  we 
will  carefully  set  down  all  portions  of  the  evidence  in  the 
record  bearing  in  any  manner  upon  the  question  of  negligence. 
George  Sweeny,  the  plaintiff,  and  the  only  witness  who  testified 
on  his  behalf  in  the  opening  of  the  case,  in  speaking  of  the 
circumstances  in  relation  to  the  moving  of  the  car,  whereby  he 
alleged  he* was  injured,  testified  to  the  following  effect:  ''I  was 
sent  to  work  under  Mr.  Williams.  He  was  foreman  over  the 
car  repairers.  Mr.  Spry  sent  me,  and  told  me  to  do  what 
Williams  told  me.  I  was  employed  on  the  evening  of  the  28th. 
I  was  sent  to  work  under  this  man  Williams  the  next  morn- 
ing, about  seven  o'clock.  Mr.  Williams  gave  me  a  monkey- 
wrench,  and  told  me  to  screw  up  some  bolts  in  the  first  place. 
Then  he  called  me  over,  and  showed  me  a  brake  that  was  off 
the  car,  and  told  me  to  get  under  there,  and  put  it  on.  The 
car  was  standing  in  the  middle  of  fifteen  or  twenty  cars  on  the 
side  track.  I  saw  an  engine  on  the  coal  track,  but  no  other, 
except  an  engine  that  passed  me  on  the  main  track  while  I  was 
under  the  car.  I  did  not  notice  any  engine  attached  to  the 
cars  on  which  I  was  working.  I  got  under  the  car  as  Mr. 
Williams  directed.  Mr.  Williams  left  me,  then  came  back, 
got  under  the  car,  talking  with  me  while  I  was  on  my  knees. 
I  was  under  the  car,  working  at  the  brakes,  screwing  up  some 
nuts.  The  brake  is  a  heavy  wooden  bar,  that  has  two  shoes  on 
it,  that  set  up  against  the  wheels  when  the  brake  is  turned  on. 
I  wa9  sitting  on  my  knees  and  feet,  and  this  wooden  bar  was 
about  over  my  knees,  and  about  six  inches  from  the  ground. 
While  I  was  there,  the  cars  began  moving  suddenly  over  m^ 
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and  this  brake-beam  caught  me  and  bound  me.  It  seems  as 
though  it  hit  me  on  the  shoulder  first,  and  hit  me  on  the  knees. 
From  where  I  was  situated  under  the  car  it  was  impossible  for 
me  to  see  an  engine  if  one  came  down  the  track  at  either  end  of 
the  cars  I  was  working  on.  I  was  working  in  the  middle  of 
the  track,  screwing  up  a  bolt  that  runs  right  through  the  center 
of  the  brake-beam.  I  was  sitting  on  the  ties.  The  brake-beam 
was  about  six  inches  above  the  ties — about  up  to  my  hips.  The 
beam  probably  did  not  strike  my  shoulders  first,  but  I  seemed 
to  feel  the  pain  there.  The  brake  was  not  set  at  the  time.  I 
was,  just  finishing  putting  it  on.  I  could  not  describe  how  the 
brake-beam  is  attached  to  the  car.  I  think  it  was  hung  by 
links.  A  train  passed  me  on  the  main  track,  but  I  thought 
nothing  about  that.  I  noticed  an  engine  working  up  at  the 
coal-dump.  I  did  not  pay  any  particular  attention  to  it.  The 
engine  at  the  coal-dump  was  a  little  ahead  and  to  the  side  of  me.'' 
Throughout  the  whole  narrative  of  the  plaintiff's  testimony, 
the  only  evidence  tending  to  prove  that  the  car  in  question  was 
moved  without  timely  warning  to  plaintiff  is  found  in  his  state- 
ment that  he  was  so  situate  under  said  car  that  he  could  not  see 
an  engine  approaching  on  that  track  from  either  direction.  But, 
giving  this  fact  full  weight,  still  it  does  not  appear  that  plaintiff 
was  not  warned,  by  means  other  than  his  own  observation,  of 
the  approach  of  an  engine,  or  that  said  car  was  about  to  be  moved. 
Plaintiff  rested  without  further  proof  bearing  on  the  allegation 
of  negligence  on  the  part  of  defendant  in  moving  said  car.  At 
this  juncture  the  defendant  moved  the  court  for  the  nonsuit  off 
plaintiff's  action,  on  the  ground,  among  others,  that  plaintiff 
had  failed  to  prove  the  essential  allegation  of  negligence  on  the 
part  of  defendant  in  reference  to  the  acts  whereby  plaintiff  al- 
leged he  was  injured.  This  motion  was  denied.  Thereupon  de- 
fendant introduced  certain  witnesses,  who  testified  in  its  behalf. 
If  there  is  found  in  the  evidence  introduced  by  defendant  testi- 
mony tending  to  prove  negligence  on  its  part  in  the  matter  under 
inquiry,  this  evidence  will  inure  to  the  benefit  of  the  plaintiff. 
But,  pursuing  the  narrative  of  the  evidence  to  its  close,  we  find 
that  the  required  evidence  tending  to  prove  that  said  car  was 
moved  without  iiotice  or  warning  to  plaintiff  is  still  unsupplied. 
An  engineer,  H.  Grorham,  who  testified  on  behalf  of  defendant, 
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said  he  was  operating  an  engbe  switching  oars  on  the  side  track 
of  defendant's  road  at  the  time,  and  in  the  vicinity  where  plaint- 
iff was,  when  the  allied  injury  occarred ;  and  in  this  connection 
he  sajB:  ''On  starting  the  engine,  my  bell  was  ringing  in  the 
vicinity  where  plaintiff  claims  to  have  been  injured.^'  George 
Williams,  who  directed  plaintiff  where  to  work,  also  testified  that 
he  was  at  the  end  of  the  brake  on  which  plaintiff  was  working 
when  the  train  pulled  in,  which,  as  it  appears,  moved  said  car 
under  which  plaintiff  was  working.  This  witness  says  he 
jumped  out,  and  signaled  the  train  to  stop.  But  still  it  does 
not  appear  that  Williams  and  plaintiff  both  were  not  givai 
timely  notice  of  the  approach  of  said  train.  For  aught  that 
appears  in  the  evidence,  such  warning  may  have  been  given  and 
not  heeded.  The  evidence  in  this  case  is  brief,  and  upon  this 
point  of  negligence  there  is,  without  doubt,  a  'failure  in  the 
proof.  We  therefore  must  hold  that  the  essential  allegation  ot 
the  complaint  that  defendant  was  negligent  and  careless  in  mov- 
ing the  car,  whereby  plaintiff  alleges  he  was  injured,  was  not 
supported  by  evidence;  and,  inasmuch  as  negligence  on  the  part 
of  defendant  must  have  been  found  by  the  jury  in  returning  the 
verdict  for  plaintiff,  it  follows  that  the  evidence  is  insuffident 
to  support  the  verdict 

It  is  contended  by  the  learned  counsel  who  appeared  in  this 
court  for  respondent  that  the  allegation  of  n^ligenoe  contained 
in  the  complaint  is  admitted  by  reason  of  an  imperfect  or  preg- 
nant denial  thereof.  The  language  of  the  answer  to  whidi 
this  criticism  is  directed  has  been  quoted  in  the  above  state- 
ment of  pleadings.  The  form  of  some  of  the  denials  contained 
in  the  answer  is  obnoxious  to  the  rulings  of  pleadings  (Bliss  on 
Code  Pleading  [2d  ed.],  §  332) ;  but  it  is  apparent  from  the 
record  that  this  case  was  tried  on  the  theory  that  the  denials 
were  sufficient.  The  answer  was  so  treated  throughout  the  pro- 
ceedings by  both  parties  and  the  court.  Not  only  so;  the  court, 
in  instructing  the  jury,  construed  the  defendant's  answer  as  fol- 
lows :  **  The  defendant  admits  that  on  or  about  the  twenty-ninth 
day  of  October,  1890,  it  employed  the  plaintiff  above  named  as 
car  repairer,  to  work  in  and  about  its  yards  at  the  terminus  of 
its  road  in  this  county;  and  admits  that  on  that  day  the  plaint- 
iff was  engaged  at  his  work  on  one  of  the  cars  of  defendant 


11  Mont.]      Bank  of  Minnesota  v.  Hates.  633 

But  it  pats  in  issue  the  allegation  of  the  complaint  that  the 
defendant  carelessly  and  n^ligently,  and  without  warning 
whatever,  backed  and  ran  an  engine  against  said  car,  as  alleged 
in  the  complaint.  It  also  denies  that  the  plaintiff  sustained 
anj  injuries  whatever  by  reason  of  carelessness  or  negligence  on 
the  part  of  defendant,  and  alleges  further,  as  a  defense,  that  if 
any  injury  was  sustained  by  plaintiff  at  the  time  named,  it  was 
caused  by  the  carelessness  and  n^ligence  of  the  plaintiff  himself/' 

This  question  as  to  the  sufiBciency  of  defendant's  answer, 
being  raised  here  for  the  first  time,  comes  too  late  to  be  con- 
sidered in  determining  the  question  presented  in  this  appeal, 
relating  to  issues  which  were  deemed  to  have  been  raised  by  the 
answer,  and  tried  and  found  upon  by  the  jury.  {Orr  v. 
BaakeU,  2  Mont  225;  ^Fabian  v.  CoUins,  3  Mont.  215;  Terri- 
tory V.  Cox,  3  Mont.  203;  Russell  v.  Hoyiy  4  Mont.  414;  Beeh 
V.  Becky  6  Mont.  285 ;  Hogan  v.  Shuart^  ante,  p.  498.) 

As  to  the  other  assignments  of  error,  there  would  be  no  use- 
ful purpose  subserved  by  pursuing  the  consideration  of  them, 
inasmuch  as  the  case  must  be  remanded  for  new  trial  for  the 
reasons  above  set  forth. 

It  is  therefore  ordered  that  the  judgment  be  reversed  and 

the  cause  remanded,  with  directions  to  the  trial  court  to  grant 

appellant's  motion  for  new  trial. 

Beversed* 
Blake,  C.  J.,  and  De  Witt,  J.,  concur* 


BANK    OP    MINNESOTA,    Respondent,    v.    HAYES, 

Appellant. 

[Submitted  January  18, 1892.    Decided  February  8, 1892.] 

fiTTFPLKMZMTAL  PBOOiBDiNas—  Special  order  after  final  judgment  — Where  money 
has  been  paid  into  court  upon  a  Judgment  in  favor  of  the  defendant,  who  was 
plaintiff  in  another  action,  an  order  of  the  District  Court  requiring  the  money 
to  be  paid  to  a  judgment  creditor  of  such  defendant,  made  upon  a  hearing 
analogous  to  proceedings  supplemental  to  execution,  all  persons  interested  in 
the  fund  being  present,  is  proper.    {Sperling  ▼.  QoJtfett  7  Mont  529,  cited.) 

Appeal  from  First  Judicial  Distridy  Lewis  and  Clarke  County. 

The  order  was  made  by  Hunt,  J.,  after  final  judgment  for 
plaintifi. 


634  Bank  of  Minnesota  v.  Hates.    [Dec.  T.^  1891 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

This  is  an  appeal  from  a  special  order  made  after  final  judg- 
ment. {Hayes  v.  Distrid  Court,  ante,  p.  225.)  See  that  case 
for  a  statement  of  the  facts.  The  case  was  then  before  us  on  a 
writ  of  certiorari.  That  writ  having  been  dismissed,  the  defend- 
ant has  now  appealed  from  the  order  at  that  time  complained 
of.  The  appeal,  as  it  now  comes  to  this  court,  presents  the  fol- 
lowing situation:  The  plaintiff  had  judgment  against  the  de- 
fendant Execution  was  returned  unsatisfied.  At  that  time 
there  was  a  sum  of  money  in  the  same  court,  belonging  to 
defendant,  and,  as  counsel  concede,  paid  into  that  court  upon  a 
judgment  rendered  in  favor  of  this  defendant  against  another 
party.  Upon  a  hearing  had,  these  facts  were  before  the  Dis- 
trict Court.  Plaintiff  was  a  judgment  creditor,  with  a  judg- 
ment unsatisfied  upon  execution.  There  was  in  court  money 
of  the  judgment  debtor.  There  were  no  claims  or  liens  upon 
this  money  by  any  one  outside  of  these  parties.  There  was  a 
claim  for  attorney's  fees,  but  that  was  provided  for,  and  is  not 
a  matter  in  controversy  in  this  appeal.  The  money  was  the 
judgment  debtor's.  The  judgment  creditor  asked  that  it  be 
turned  over  to  him  in  satisfaction  of  his  unsatisfied  judgment. 
The  court  so  ordered.    The  defendant  appeals. 

A,  C,  BotJdn,  for  Appellant. 

I.  The  proceeding  which  is  the  subject  of  this  review  is 
brought  under  chapter  2,  title  ix.,  first  division  of  the  Compiled 
Laws.  The  chapter  is  entitled  '^  proceedings  supplementary  to 
execution,"  or  they  are  sometimes  called  ^^proceedings  in  aid 
of  execution.''  These  terms  show  the  character  of  the  proceed- 
ing which  is  to  disclose  property  of  the  judgment  debtor  in  his 
hands  or  those  of  another  person,  or  moneys  due  him  that 
would  be  subject  to  levy  or  garnishment.  It  follows  that  if  the 
property,  money,  or  credits  cannot  be  reached  by  levy  or  garnish- 
ment, they  are  not  subject  to  any  order  that  can  be  made  in  pur- 
suance of  the  chapter  mentioned. 

II.  Money  in  the  hands  of  an  officer  of  the  court  is  not 
subject  to  levy  or  attachment.  Money  paid  into  court  in  satis- 
faction of  a  judgment,  whether  paid  to  the  clerk  of  the  courts 
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or  judge^  or  jostioe  of  the  peace^  is  in  imdodia  legia^  and  exempt 
alike  from  levy  or  garnishment.  (Freeman  on  Executions, 
§  130;  Drane  v.  MoOavock,  7  Humph.  132.)  The  principal 
is  applied  to  administrators^  executors,  guardians,  and  sheriffs, 
and  applicable  to  clerks  of  the  courts,  who  frequently  have 
moneys  of  others  in  their  possession  officially.  It  has  been 
decided  that  money  paid  into  the  hands  of  a  clerk  on  a  judg- 
ment;, money  in  the  possession  of  a  clerk  in  any  manner  by 
virtue  of  his  office,  and  money  paid  into  court,  cannot  be 
attached.  (Drake  on  Attachments,  §  509.  See,  also,  Boss  v. 
Clarke^  1  Dall.  175;  Farmers^  Bank  of  Delaware  v.  BeaMony  7 
Gill  &  3.  428 ;  28  Am.  Dec.  226.)  The  clerk  of  the  court  is 
not  in  possession  of  the  fund  in  this  case  as  an  individual. 
It  is  in  the  possession  of  the  court,  whose  organ  he  is. 
{Botoden  v.  SchaizeU,  1  Bail.  Eq.  364;  23  Am.  Dec.  170.) 
In  several  cases  decided  about  twenty-five  years  ago  it  was 
settled  that  an  officer  could  not  be  held  as  the  trustee  of  an 
execution  creditor  on  an  attachment  after  having  received  the 
amount  of  the  execution.     {Thompson  v.  Browny  17  Pick.  464.) 

IIL  An  order  under  section  355  of  the  Code  of  Civil  Pro- 
cedure can  only  be  directed  to  ^'property  not  exempt  from  exe- 
cution.'' Money  in  the  hands  of  an  officer  of  the  court  is 
exempt  from  execution.  Freeman  on  Executions,  section  420, 
says:  ^'Property  exempt  from  execution  is  also  exempt  from 
supplementary  proceedings." 

ly.  Moneys  collected  by  a  sheriff  in  satisfaction  of  a  judg- 
ment cannot  be  subjected  to  an  order  under  supplementary 
proceedings.  (Riddle  and  BuUard  on  Supplementary  Proceed- 
ings.) The  same  reasoning  applies  to  moneys  paid  to  the  clerk 
of  the  court. 

Y.  Speaking  of  money  paid  to  an  officer  upon  a  judgment, 
Mr.  Freeman  says,  section  130:  ^'The  officer  upon  the  receipt 
of  such  money  does  not  thereby  become  debtor  to  the  plaintiff; 
and  that  it  is  not  until  the  money  is  paid  over  to  the  plaintiff 
that  it  becomes  his  property,  and  subject  to  execution  against 
him,''  This  money  is  not  "  property  not  exempt  from  execu- 
tion in  the  hands  of  such  debtor  or  another  person,  or  due  the 
judgment  debtor.*' 

y  L    A  debt  that  has  merged  into  a  j  udgment  cannot  be  reached 
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bf  garnishment    {Perkins  v.  Ouy^  2  Mont  15,  and  cases  cited 
in  Freeman  on  Executions,  §  166,  n.  6.) 

yil.  Judgments  rendered  upon  certain  causes  of  action,  as 
for  personal  earnings,  for  damages  to  exempt  property,  or  for 
the  insurance  of  exempt  property,  are  clearly  beyond  the  reach 
of  any  kind  of  a  proceeding  or  process  against  the  judgment 
creditor,  and  if  the  order  that  is  the  subject  of  this  review  is 
valid,  the  petitioner  would  have  no  opportunity  to  show  that 
his  judgment  was  within  one  of  the  classes  mentioned,  if  such 
were  the  fiu^t 

Oliver  jT*  Oranej  for  Bespondent 

I.  Under  authority  granted  by  statute,  the  judge  of  the  Dis- 
trict Court  had  jurisdiction  in  ^'proceedings  supplementary  to 
execution"  over  the  person  and  property  of  the  judgment  dd)tor^ 
and  had  express  authority  to  ''order  any  property  of  the  judg- 
ment debtor  not  exempt  from  execution,  in  the  hands  of  such 
debtor,  or  any  other  person,  or  due  to  the  judgment  debtor, 
to  be  applied  towards  the  satisfaction  of  the  judgment,''  etc. 
(Comp.  Stats.  Mont  first  div.  §  355.)  This  act  should  have  a 
liberal  construction.  (Sperling  v.  Cb^ee,  7  Mont.  514;  Adams 
V.  Hackdi,  7  Cal.  201.) 

II.  The  exemptions  intended  to  be  protected  from  any 
order  of  the  court  are  manifestly  those  exemptions  spedally 
granted  to  judgment  debtors  by  statute,  ''the  principle  and 
policy  of  the  law  being  to  subject  all  property  of  the  judgment 
debtor  not  specially  exempt  to  the  payment  of  his  debts." 
{Sperling  v.  Oalfee,  7  Mont  529 ;  Finnin  v.  MaUoy,  33  N.  Y. 
Sup.  Ct  382;  TUlotson  v.  Wolcatt^  48  N.  Y.  188;  Andrews  v. 
Bowan,  28  How.  Pr.  126;  Bush  v.  WkUe,  12  Abb.  Pr.  22.) 

III.  Counsel  for  appellant,  however,  does  not  claim  that 
the  money,  which  is  the  subject  of  the  order  complained  of,  is 
exempt  by  statute  from  execution,  but  contends  that  by  reason 
of  its  being  tn  custodia  legis  it  is  exempt  from  execution,  and 
therefore  necessarily  exempt  from  an  order  of  the  court,  in 
whose  custody  it  is,  in  proceedings  supplementary  to  execution. 
But  the  reason  for  the  exemption  of  property  in  custodia  legis 
from  execution,  attachment,  garnishment,  etc.,  is  solely  that  the 
court  having  jurisdiction  over  the  parties,  process,  and  sulgecU 
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matter,  may,  in  the  exercise  of  its  exclusive  authority  over 
property  in  its  custody,  act  unhampered  and  free  from  the  inter* 
ference  of  other  courts  and  their  process.  {8miUh  y.  MeNamara, 
16  Hun,  448;  People  ex  rel.  v.  Brooh,  40  Mich.  336;  Mdd  v. 
Jones,  11  Ga.  417;  Beddick  v.  8mUh,  3  Scam.  461;  Voorheea 
y.  Searima,  34  Mich.  100.) 

ly.  Property  or  funds  in  the  hands  of  an  officer  of  the 
court  is  subject  to  an  order  of  that  court;  for  being  m  eustodia 
iegiSf  it  can  only  be  reached  by  an  order  of  the  court  in  whose 
custody  it  is.     {Hammer  v.  Kaufman,  39  111.  87;  Stebbins  y. 

WaUcer,  14  N.  J.  L.  91 ;  26  Am.  Dec.  499;  Noe  y.  Qibaon,  7 
Paige,  613;   Voorhee»  y.  Sessions,  34  Mich.  100;  Adams  y. 

Woods,  9  Gal.  28;  Adams  y.  Haskell,  6  Cal.  116;  Aeker  y. 
Xedyard,  8  N.  Y.  62;  Yuba  Cb.  y.  Adams,  7  Cal.  36;  Adams 
HackeU,  7  Cal.  187.) 

y.  The  act  of  the  District  Court  was  but  the  setting  off  of  one 
judgment  against  another  upon  motion.  This  power  of  a  court 
is  well  established ;  it  is  an  inherent  power,  and  does  not  rest 
upon  any  statute,  but  upon  the  general  jurisdiction  of  the  court 
oyer  its  suitors  and  process.  Such  an  application  was  addressed 
solely  to  the  discretion  of  the  court.  {Bums  y.  Uwmburgh,  3 
Watts,  78 ;  Qmable  y.  BwMm,  2  Aiken,  221 ;  Bix  y.  Nevms,  26 
yt  384;  Br(m^  y.  Warren,  43  N.  H.  437;  Porter  y.  Liscom, 

22  Cal.  433 ;  Simpson  y.  Hart,  1  Johns.  Ch.  93 ;  Hobbs  v.  Duff, 

23  Cal.  696 ;  Lindsay  y.  Jackson,  2  Paige,  681 ;  2  Black  on 
Judgments,  §  1000.) 

yi.  It  will  be  presumed,  when  there  is  nothing  in  the 
record  to  show  the  contrary,  that  the  eyidence  and  facts  before 
the  court  below  were  sufficient  to  warrant  and  sustain  such 
an  order  as  is  authorized  by  the  statute.  {Aiihur  y.  Hale,  6 
£an.  164.) 

De  Wnr,  J. — Counsel  haye  argued  in  this  case  upon  the 
question  of  offsetting  one  judgment  against  another.  But  we 
understand  that  the  question  presented  is  a  different  one.  The 
money  in  this  case  was  in  court,  belonging  to  the  defendant,  as 
the  order  of  the  court  recites,  with  no  claims  of  any  class  of 
third  persons  upon  it,  as  far  as  we  are  informed.  The  plaintiff, 
as  a  judgment  creditor,  asked  an  order  of  the  court  that  de- 
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fendanf s  money  in  that  ooiirt  be  applied  to  its  (plaintiff's) 
unsatisfied  judgment.  No  rights  of  any  third  persons  were 
conoerned.  The  matter  of  the  disposition  of  this  fund  was 
a  question  solely  between  plaintiff  and  defendant,  judgment 
creditor  and  judgment  debtor. 

As  we  understand  the  doctrine  of  exemption  of  money  m 
custodia  legia  from  levy,  it  is  on  the  ground,  among  others, 
"that  otherwise  a  conflict  must  arise  between  different  officers 
seeking,  in  the  performance  of  their  duties,  to  seize  the  same 
property.''  (Freeman  on  Executions,  §  130.)  Respondent  cites 
many  authorities  in  his  brief,  in  reference  to  money  being  in  the 
hands  of  receivers  or  other  officers  of  the  court,  upon  the  point 
that  he  makes  that  such  money  can  be  disposed  of  only  by  an 
order  of  the  court,  and  that  the  order  of  the  court  in  this  case  was 
authorized  by  the  general  powers  of  a  court.  Those  cases  are 
in  point  generally,  but  we  observe  two  cases  wherein  the  &cts 
are  practically  the  same  as  those  at  bar,  except  that  the  money 
was  in  the  hands  of  the  sheriff  instead  of  the  clerk.  (Ex  parU 
FearUy  13  Mo.  467;  53  Am.  Dec.  155,  and  Dolby  v.  MvIKns,  3 
Humph.  437;  39  Am.  Dec  180.)  In  the  Missouri  case,  the 
syllabus  states  the  case  thus :  "  A  sheriff  having  in  his  hands  an 
execution  against  A,  and  having  received  money  for  him  under 
an  execution  in  which  he  was  plaintiff,  although  the  money 
before  being  paid  over  to  A  cannot  be  levied  upon,  the  court 
may  direct  it  to  be  paid  over  upon  the  execution  against  him, 
unless  the  legal  and  equitable  right  to  it  has  passed  to  some 
third  person."  We  mention  this  statement  of  the  syllabus  as 
a  succinct  presentation  of  the  point  that  was  decided.  Napton, 
J.,  in  the  opinion  says:  ^'The  case  of  Turner  v.  FendaU,  1 
Cranch,  116,  seems  to  hold  the  doctrine  that  money  in  the 
hands  of  the  officer  is  not  subject  to  levy,  as  it  is  in  the  custody 
of  the  law,  and  not  the  property  of  the  plaintiff  in  the  execu- 
tion. Judge  Marshall,  however,  observes  that  it  is  the  duty 
of  the  officer  to  seize  it  the  moment  it  is  paid  over  into  the 
hands  of  the  creditor,  and  as  the  payment,  under  these  circum- 
stances, would  be  a  vain  ceremony,  no  court  would  hesitate  to 
justify  the  payment  in  satisfaction  of  the  second  execution,  or, 
if  the  money  was  brought  into  court,  to  direct  it  to  be  so  paid, 
unless  the  legal  and  equitable  right  was  in  some  third  person. 
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The  officer  did  right,  we  think,  in  waiting  for  the  directions  of 
the  court,  and  the  court  was  clearly  authorized  to  direct  the- 
whole  amount  to  be  paid  over,  unless  the  assignee,  Shepard,  had 
a  l^al  and  equitable  right  to  such  proceeds/'  In  this  case,  the 
person  named  as  Shepard  was  claiming  as  an  assignee  of  the 
judgment  debtor  in  the  second  execution,  the  judgment  creditor 
in  the  first  execution.  But  in  the  case  at  bar  no  assignee  is 
claiming  anything.  Judgment  debtor  and  creditor  are  the  only 
persons  in  court.  Note  Judge  Napton's  remarks  as  to  Chief 
Justice  Marshall's  views:  '^No  court  would  hesitate,  if  the 
money  were  brought  into  court,  to  direct  it  to  be  so  paid ;''  thait 
is,  paid  to  the  judgment  creditor.  And  in  the  case  at  bar  the 
money  was  in  court,  and  the  court  did  order  it  to  be  so  paid. 

The  Tennessee  case,  in  a  more  elaborate  opinion,  holds  the 
same  views;  but  that  case  goes  to  the  extent  of  holding  that  the 
sheriff,  with  an  execution  against  A,  may  levy  upon  A's  money 
in  his  (the  sheriff's)  hands,  collected  upon  another  execution  in 
favor  of  A.  The  facts  belore  us  do  not  require  us  to  pass  upon 
that  proposition.  We  cite  the  Tennessee  case  simply  as  show- 
ing that,  if  that  court  would  hold  that  the  sheriff  might  make 
such  a  levy,  then  a  fortiori  a  court,  with  its  judicial  powers, 
could  order  the  disposition  of  the  fund,  as  it  did  in  the  case  at  bar. 

In  Turner  v.  Fendall,  mpra.  Chief  Justice  Marshall  says : 
''But  the  money  becomes  liable  to  such  execution  the  instant 
that  it  shall  be  paid  into  the  hands  of  the  creditor;  and  it  then 
becomes  the  duty  of  the  officer  to  seize  it.  It  appears  unreason- 
able that  the  law  should  direct  a  payment  under  such  circum- 
stances. If  the  money  should  be  seized  the  instant  of  its  being 
received  by  the  creditor,  then  the  payment  to  him  seems  a  vain 
and  useless  ceremony,  which  might  well  be  dispensed  with;  and 
if  the  money  should,  by  being  so  paid,  be  withdrawn  from  the 
power  of  the  officer,  then  his  own  act  would  put  beyond  his 
reach  property  rendered  by  law  liable  to  his  execution,  and 
which,  of  consequence,  the  law  made  it  his  duty  to  seize." 

Notwithstanding  the  remarks  of  the  court  in  Turner  v« 
FendaUf  quoted  above,  it  was  held  in  that  case  that  the  sheriff 
could  not  levy  upon  money  already  in  his  hands,  made  by  a 
levy  of  an  execution  in  favor  of  the  debtor  against  whom  he 
held  the  second  execution.    But  the  case  before  us  is  different* 
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The  money  of  the  defendant  Hajes  was  not  levied  upon  hj 
the  sheriffy  hj  virtue  of  the  execution  in  favor  of  the  bank. 
The  money  had  been  paid  into  and  was  in  court.  The  matter 
was  not  left  to  the  sheriff,  or  any  ministerial  officer,  to  deter- 
mine its  disposition  at  the  peril  of  such  officer.  A  hearing  was 
had  before  the  court  analogous  to  a  hearing  on  proceedings  sup- 
plemental to  execution.  (Code  Civ.  Proc.  §  350,  et  seq.)  All 
persons  interested  in  the  fund  were  present.  No  meritorious 
reason  appeared  why  the  money  of  the  judgment  debtor,  which 
was  in  court,  should  not  be  paid  to  the  judgment  creditor,  and 
no  reason  at  all,  except,  perhaps,  that  the  debtor  preferred  to 
put  the  money  into  his  pocket  rather  than  pay  his  debt  with  it. 
We  conceive  that  there  is  a  great  difference  between  a  sheriff 
<leciding  upon  the  disposition  of  a  fund  in  his  hands,  and  a 
disposition  being  made  by  a  court,  of  money  in  court,  upon  a 
hearing  of  all  the  parties  interested.  {Ex  parte  Fearkj  mpra.) 
fio  the  facts  of  Turner  v.  FendcUl  are  distinguished  from  those 
of  the  case  at  bar,  as  they  were  from  those  of  the  Missouri 
case.  The  question  before  us  is  not  of  a  sheriff  levying,  but 
rather  of  a  court  determining;  and  the  remarks  of  Chief  Jus- 
tice Marshall,  quoted  above,  become  very  pertinent.  It  is  the 
principle  and  policy  of  the  law  to  subject  all  property  of  the 
judgment  debtor,  not  specially  exempt,  to  the  payment  of  his 
debts.  {Sperling  v.  Oaljee^  7  Mont.  629.)  Then  why  may  not 
the  District  Court  have  made  the  order  that  it  did?  It  had  the 
defendant  fiLayes  before  it.  It  had  the  money  in  court.  No 
third  persons  claimed  it.  There  was  no  clash  of  rival  officers 
attempting  to  get  it.  There  was  no  collision  between  two  courts 
as  to  the  money.  No  person  was  interfering  with  the  conduct 
of  the  court's  business,  as  might  occur  if  the  court's  receiver 
were  garnished,  or  property  in  his  hands  levied  upon.  The 
reasons  of  the  doctrine  of  exemption  of  money  in  eudodia  legia 
wholly  disappear  from  this  case.  It  was  eminently  just  that 
defendant's  unencumbered  and  unexempted  property  should  be 
applied  to  satisfy  a  judgment  against  him,  when  it  could  be 
done  with  prejudice  to  no  one,  and  without  disturbing  the  pro- 
•ceedings  of  any  court,  and  without  interfering  with  the  officer 
of  any  court  in  the  performance  of  his  duty  to  the  court  or 
litigauts  therein. 
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We  are  of  opinion  that  the  order  of  the  District  Court  waa 

properly  made,  and  the  same  is  affirmed. 

AffirmedL 
Blake,  C.  J.,  and  Habwood,  J.,  concur. 


STATE  EX  BEL.  PALMER  v.  HICKMAN,  State  Treas- 

UBER* 
[Argaed  January  18, 1892.    Decided  Febraary  8, 1882.] 

IWEOxn— State  toarranU  ^AppropriatioM.'^ Jnierest  if  payable  upon  a  Btat» 
warrant  without  an  express  appropriation  for  that  purpose  haying  been  firsi 
made  by  the  legislative  assembly. 

Baxe^ Public  debt—  ConstUutional  law,— The  term  "public  debt,"  as  used  in  seo- 
84,  article  v.  of  the  Constitution,  proTiding  that  "  no  money  shall  be  paid  out 
of  the  treasury  except  upon  appropriations  made  by  law,  ....  except  inter- 
est on  the  public  debt,"  embraces  the  floating  debt  eyidenoed  by  warrants  aa 
well  as  the  bonded  indebtedness  of  the  State. 

Bake— iSame.  —  Wheneyer  there  is  a  pubUo  debt  it  is  not  necessary  for  the  legis- 
lative assembly  to  make  a  specific  appropriation  to  authorize  the  payment  of 
interest  thereon. 

Bake—  State  board  of  eouiminen,  —  Where  a  claim  against  the  State  has  been  con- 
sidered and  approved  by  the  State  board  of  examiners  and  a  warrant  drawn 
therefor,  the  jurisdiction  of  the  board  as  to  such  claim  ceases,  and  the  obliga> 
tion  of  the  State  to  pay  interest  upon  the  principal  sum  mentioned  in  the  war- 
rant then  arises  by  operation  of  law,  and  is  beyond  the  control  of  the  board  of 
examiners. 

Original  proceeding.  Application  for  a  writ  of  mandate* 
On  motion  to  strike  from  the  answer. 

Oulkn,  Sanders  &  SheUon,  for  Petitioner, 

The  question  for  the  consideration  of  the  court  is,  whether 
State  warrants,  duly  issued  by  the  proper  authorities,  and  pre- 
sented to  the  State  treasurer,  and  not  paid  for  want  of  funds, 
draw  interest ;  and  if  they  do  draw  interest,  whether  that  inter- 
est is  payable  out  of  any  funds  in  the  State  treasury,  without  a 
specific  appropriation  being  made  therefor.  It  is  expressly 
provided  by  the  Constitution  (§  34,  art.  v.)  that  interest  on  the 
public  debt  may  be  paid  out  of  the  treasury  without  specific 
appropriation  therefor.  It  may  be  conceded  that  there  is  no 
question  but  what  a  State  is  exempt  from  the  payment  of  inter- 
est,  unless  l^slative  sanction  can  be  found  therefor.  In  other 
words,  a  State  cannot  be  compelled  to  pay  interest  upon  its 
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debts  unless  the  State,  through  its  legislature^  has  given  its  oon- 
sent  that  interest  shall  be  paid.  The  provisions  of  sections 
129,  130,  1122,  and  1129,  fifth  division  of  the  Compiled  Stat- 
utes, indicate  that  it  was  the  intention  of  the  State  l^islature 
that  interest  at  the  rate  of  six  per  cent  per  annum  should  be 
paid,  after  warrants  had  been  drawn  and  presented,  and  that 
those  warrants  should  cease  to  bear  interest  from  the  time  that 
the  requisite  notice  had  been  given  in  the  manner  required  by 
law.  If  a  State  warrant,  drawn  in  pursuance  of  a  legislative 
act,  appropriating  money  for  the  payment  of  the  same,  is  a  pub- 
lic debt,  then  there  can  be  no  doubt  but  that  no  specific  appro- 
priation is  necessary  to  authorize  the  State  treasurer  to  pay 
interest  on  the  same.  A  public  debt  is  defined  in  Anderson's 
Law  Dictionary:  ^^A  national  or  State  obligation;  a  public 
security ;  rarely,  if  ever,  the  obligation  of  a  town."  This  defi- 
nition is  taken  from  the  case  of  Morgan  v.  Oee,  46  Vt  786 ; 
14  Am.  Rep.  640.  Bouvier's  Law  Dictionary  defines  public 
debt  to  be:  "That  which  is  due  or  owing  by  the  government" 
(See,  also,  5  Am.  &  Eng.  Encycl.  of  Law,  under  the  word 
"debt,"  p.  161,  and  note.)  Therefore,  when  the  State  made 
an  appropriation  for  the  payment  of  an  obligation,  and  a  war- 
rant was  drawn  by  the  proper  authority  on  the  State  treasurer, 
that  warrant  became  an  evidence  of  indebtedness,  which  evi- 
denced a  public  debt  due  from  the  State  to  the  individual,  and, 
being  a  public  debt,  interest  on  it  was  to  be  paid  as  required  by 
law,  and  no  specific  appropriation  was  necessary  therefor.  The 
authorities  which  are  cited  to  the  contrary  are  in  States  where 
no  such  constitutional  provision  as  that  in  Montana  exists.  If 
we  were  still  a  Territory,  could  it  be  contended  for  a  moment 
that  warrants  will  not  draw  interest  under  the  territorial  law? 
Manifestly  not.  Since  we  became  a  State,  we  have  adopted  the 
territorial  laws,  except  where  they  are  in  conflict  with  the  pro- 
visions of  the  Constitution,  and  there  is  no  conflict  between  the 
law  authorizing  the  payment  of  interest  and  the  provisions  of 
the  Constitution  is  manifest,  when  the  Constitution  has  expressly 
provided  for  the  payment  of  interest  on  public  debt,  without  an 
appropriation.  {Dunsmoor  v.  Furatenfeldt,  88  Cal.  522;  22 
Am.  St.  Rep.  331 ;  New  Jersey  Im.  Oo.  v.  Meeker,  37  N.  J.  L. 
500;  NeweU  v.  People,  7  N.  Y.  103.) 


11  Mont]  Statb  9.  Hickman.  643 

Henri  J,  HaakeU,  Attorney-Ghneral,  for  Resistant. 

« 

The  State  of  Montana  has  no  public  debt.  The  authority  to 
create  a  public  debt  is  guaranteed  to  the  legislature  under  a 
<X)nstitutional  license  and  authority.  (§  2,  art.  xiii.  Const.)  A 
public  debt  is  defined  as  '^a  sum  which  is  owing  by  a  govern- 
ment to  individuals  who  have  advanced  money  to  it  for  public 
purposes,  either  in  anticipation  of  the  produce  of  particular 
branches  of  revenue,  or  on  credit  of  the  general  powers  which 
the  government  possesses  of  levying  the  amount  necessary  to 
pay  interest  for  the  money  borrowed,  or  to  repay  the  principal.'' 
(2  Cent  Diet  pp.  1478,  2409;  NeweB  v.  People,  7  N.  Y.  9; 
Morgan  v.  Oree,  46  Vt  768;  14  Am.  Rep.  640.)  The  State 
may  defeat  the  enforcement  of  its  obligations  by  failure  to  make 
the  necessary  appropriations.  {State  v.  Porter,  89  Ind.  260; 
May  V.  Bicey  91  Ind.  546 ;  Rice  v.  State  of  Indiana,  95  Ind. 
33.)  ''The  right  of  the  relator  to  compel  the  auditing  and 
payment  of  his  claim,  must,  it  is  evident,  depend  upon  whether 
there  is  an  appropriation  upon  which  a  warrant  can  be  right- 
fully drawn,  and  out  of  which  it  can  be  lawfully  paid ;  but 
if  there  is  no  such  appropriation,  the  courts  are  powerless  to 
assist  him  to  enforce  his  contract,  although  they  may  not  doubt 
its  validity/'  (Elliott,  J.,  127  Ind.  204;  Ristine  v.  State,  20 
Ind.  328,  345;  NeweU  v.  People,  7  N.  Y.  9;  Sunbury  ete.  R.  R. 
Co.  V.  Cooper,  33  Pa.  St.  278.)  Interest  on  the  public  debt 
<3annot  be  paid  without  an  appropriation.     (§  33,  art.  v.  Const.) 

Blake,  C.  J. — The  affidavit  of  the  applicant  for  this  writ 
of  mandate  says  that  an  act  was  passed  March  7,  1891,  by  the 
legislative  assembly  of  the  State,  which  appropriated  the  sum 
of  $44,648.19,  out  of  all  moneys  in  the  treasury  not  otherwise 
appropriated,  for  the  relief  of  persons  named  therein.  That 
there  was  appropriated  thereby  for  the  Journal  Publishing 
Company  the  sum  of  $7,909.93  for  its  claim  for  services.  That 
the  State  auditor  drew,  March  28,  1891,  the  following  warrant 
on  the  State  treasurer^  under  said  act :  — 

''State  op  Montana. 
'*  $7,909.93.  Helena,  Mont.,  Mch.  28,  '91. 

"  State  Warrant  The  treasurer  will  pay  to  Journal  Publish- 
ing Company,  or  order,  seven  thousand  nine  hundred  and  nine 
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and  ninety-three  one  hundredths  doUara,  for  printing  done  and 
famished  to  the  Territory  and  State  of  Montana,  paid  from 
appropriation  H.  B.  141,  per  decision  of  Supreme  Courts 
rendered  Mch,  28,  '91,  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated.  E.  A.  Kekney,  State  Auditor. 

"Presented  for  payment  and  registered ,  1891. 

" ,  State  Treasurer.'' 

That  this  warrant  was  then  delivered  to  the  Journal  Publish** 
ing  Company,  and  by  it  presented  to  the  said  treasurer.  That 
said  warrant  was  then  registered  by  the  State  treasurer,  and 
not  paid  for  want  of  funds.  That  there  were,  December  16, 
1891,  in  the  treasury  of  the  State,  funds  sufiScient  to  pay  said 
warrant.  That  the  affiant  was  then  the  owner  and  holder  of 
said  warrant;  and  that  the  said  treasurer  offered  to  pay  the 
affiant  the  sum  of  $7,909.93,  the  principal  sum  in  the  warranty 
and  refused  to  pay  any  interest  thereon.  The  prayer  is  for  a 
writ  of  mandate  commanding  the  said  treasurer  to  pay  the 
interest  on  said  warrant  from  March  28^  1891,  at  the  rate  of 
six  per  cent  per  annum. 

Tlie  answer  of  said  treasurer,  among  other  averments,  saya 
that  there  has  not  been  at  any  time  any  moneys  in  the  said 
treasury  which  have  been  set  ai>art  or  appropriated  to  pay  the 
interest  on  said  warrant;  that  respondent  "denies  that  the  last 
legislature  set  apart  or  appropriated  any  sum  or  sums  of  money 
to  pay  the  interest  on  the  warrant  owned  by  this  relator,  or  any 
other  person,  or  at  all'';  that  respondent  "further  says  that  said 
claim  so  presented  by  this  relator  for  interest  has  not  been  pre- 
sented to  the  State  board  of  examiners  of  said  State  for  approval, 
and  has  not  been  audited  by  said  board.''  The  applicant  filed 
a  motion  to  strike  from  the  answer  the  last  two  paragraphs, 
which  are  quoted  at  length. 

Disregarding  some  questions  of  practice  which  have  been 
urged  by  counsel,  we  are  called  upon  to  consider  and  decide 
the  leading  and  important  inquiries :  Is  the  relator  entitled  to 
recover  interest  upon  his  warrant  without  an  express  appropri- 
ation for  this  purpose  by  the  l^islative  assembly?  Should 
this  claim  for  interest  be  submitted  to  the  State  board  of  ex- 
aminers? It  will  be  necessary  and  proper  to  review  suocunotly 
the  legislation  of  the  Territory  of  Montana  upon  this  subject^ 
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and  observe  caiefully  the  conditions  which  prevailed  when  the 
framers  of  the  Constitution  assembled.  The  first  legislative 
assembly  convened  December  12^  1864;  and  an  acf  to  provide 
for  th^  expenses  of  Montana  Territory '^  was  approved  De-^ 
cember  26^  1864.  The  eighth  section  was  as  follows:  ''That 
all  territorial  warrants  issued  by  the  proper  authorities  of  the 
Territory  shall  draw  interest  at  the  rate  of  ten  per  cent  per 
annum,  from  and  after  the  date  of  their  presentation,  until 
there  are  funds  to  pay  said  warrants  in  the  hands  of  the  treas- 
urer/' These  provisions  were  amended  from  time  to  time,  but 
interest  was  always  "payable  on  territorial  warrants  which  were 
not  paid  upon  the  date  of  their  presentation;  When  the  con- 
stitutional convention  met  in  July,  1889,  the  statutes  relating 
to  this  subject  were  in  the  following  form:  ''That  all  terri- 
torial warrants  issued  by  the  proper  authorities  of  this  Terri- 
tory after  the  first  day  of  March,  A.  D.  1881,  shall  draw 
interest  at  the  rate  of  six  per  centum  per  annum  from  and  after 
the  date  of  their  presentation  until  there  are  fiinds  to  pay  said 
warrants  in  the  hands  of  the  territorial  treasurer/'  (§  1129, 
Comp*  Stats,  fifth  div.)  "The  treasurer  shall  quarterly  post 
upon  the  door  of  his  office,  and  publish  in  some  newspaper 
published  at  the  seat  of  government,  a  list  of  all  warrants  that 
he  may  have  funds  in  the  treasury  to  redeem  or  pay,  the  pay- 
ment of  which  has  not  been  demanded  during  the  quarter  last, 
and  from  the  date  of  such  notice  the  interest  on  all  such  war- 
rants thus  posted  shall  cease;  but  the  treasurer  shall  hold  in 
readiness  such  moneys  to  pay  such  warrants  upon  presen- 
tation." (§  130,  Comp.  Stats,  fifth  div.)  "An  act  to  pro- 
vide for  the  funding  of  the  debt  of  Montana  Territory''  was 
passed  December  3,  1867,  and  the  first  section  authorizes  the 
treasurer  to  issue  bonds  for  "all  territorial  warrants  outstand- 
ing and  unpaid"  at  a  certain  timle.  Statutes  of  like  import 
were  enacted  in  1872  and  1879.  In  July,  1889,  there  was  no 
territorial  debt  of  this  character.  The  financial  policy  of  the 
government  of  the  Territory,  which  had  been  established  at  an 
early  period  of  its  history,  was  never  altered  in  substance,  and 
was  familiar  to  the  makers  of  the  Constitution. 

What  was  their  action   with  reference  to  these  matters? 
They  ordained  that  "all  laws  enacted  by  the  legislative 
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Btably  of  the  Temtoiy  of  Montaoa,  and  ui  ibree  at  the  tune 
the  State  diall  be  admitted  into  the  Unions  and  not  inoonaifltent 
with  thii  OoMtitution  or  laws  of  the  United  Statea  of  Amerioa, 
flhall  be  and  remain  in  foil  force  as  the  laws  of  the  State  until 
altered  or  repealed,  or  until  they  eacpire  by  ther  own  limitation; 
provided,  that  whenever  in  said  laws  the  words  '  Territorj/ 
*  Montana  Territory/  or  *  Territory  of  Montana '  occnr,  the  words 
'State'  or  'State  of  Montana'  shall  be  appropriately  substituted 
and  read  therefor."  (Const,  art  zx.  §  1.)  Is  diere  any  lan- 
guid in  the  Constitution  of  the  State  whioh  is  inconsistent  with 
the  foregoing  sections  of  the  Compiled  Statutes?  Tiie  laws 
«upra  were  enacted  by  the  legislative  assonUy  of  the  Territory, 
and  were  in  force  when  the  State  was  admitted  into  the  Union, 
and  ''  remain  in  foil  force,"  if  we  shall  determine  this  inquiry  in 
the  negative.  What  are  the  provisions  of  the  Constitution  relat- 
ing to  the  indebtedness  of  the  Territory  or  State  of  Montana? 
The  following  sections^  oonoeming  the  requiremoits  of  an 
appropriation  for  the  payment  of  interest  on  the  public  debt, 
should  be  examined:  ''The  general  appropriation  bills  shall 
embrace  nothing  but  appropriations  for  the  ordinary  expoises 
of  the  l^islative,  executive,  and  judicial  departments  of  the 
State,  mterest  on  public  debt  .  ;  .  •"  (Art  v.  §  33.)  "No 
money  shall  be  paid  out  of  the  treasury  except  upon  appropri- 
ations made  by  law,  and  on  warrant  drawn  by  the  proper  officer 
in  pursuance  thereof,  except  interest  on  the  public  debf  (Art. 
v.  §  34.)  We  will  consider  in  this  connection  other  provisions: 
"All  taxes  levied  for  State  purposes  shall  be  paid  into  the  State 
treasury,  and  no  money  shall  be  drawn  from  the  treasury  but 
in  pursuance  of  specific  appropriations  made  by  law.''  (Art 
xii.  §  10.)  Many  of  the  rules  of  construction  are  applicable 
to  statutes  and  the  Constitution.  Mr.  Endlich,  in  his  work  on 
the  Interpretation  of  Statutes,  says:  "One  of  these  presump- 
tions is  that  the  l^;i8lature  does  not  intend  to  make  any  alter- 
ation in  the  law  beyond  what  it  expliciUy  declares,  dther  in 
express  terms  or  by  unmistakable  implication;  or,  in  other 
words,  beyond  the  immediate  scope  and  object  of  the  statute. 
In  all  general  matters  beyond,  the  law  remains  undbturbed. 
It  is  in  the  last  d^ree  improbable  that  the  legislature  would 
overthrow  fundamental  principles,  infringe  rights^  or  depart 
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from  the  general  system  of  law,  without  expressing  its  intention 
with  irresistible  clearness/'  (§113,  and  cases  dted.)  The  same 
author  also  writes :  ^^  As,  in  statutes,  the  presumption  against  an 
intention  to  change  the  existing  law  beyond  the  specific  pur- 
pose of  the  enactment  may  create  numerous  apparent  exceptions 
irom  the  general  language  employed,  so,  in  the  construction  of 
a  constitutional  provision,  a  due  regard  for  the  existing — whether 
statutory  or  common — law,  may  produce  a  similar  result  •  •  •  • 
In  such  case,  no  intention  to  abrogate  previously  existing  laws 
in  general  can  be  presumed,  in  the  absence  of  expression  to  that 
effect.  It  is  therefore  a  sound  rule  of  constitutional  interpre- 
tation that  a  constitution  is  to  be  construed  with  reference  to 
previous  legislation."  (§  520,  and  cases  cited.)  We  are  there- 
fore aided  in  the  interpretation  of  these  sections  by  resorting  to 
the  statutes  of  the  Territory  governing  kindred  matters.  It 
can  be  fairly  presumed,  in  the  absence  of  plain  and  direct  lan- 
guage to  the  contrary  in  the  Constitution,  that  the  uniform 
policy  of  the  territorial  government  was  to  be  continued  under 
the  oiganization  of  the  State.  We  do  not  rely  in  tliis  discus- 
sion upon  mere  presumptions.  We  have  already  referred  to 
the  solemn  declaration  of  the  Constitution  that  the  legislation 
of  the  Territory,  with  definite  exceptions,  was  to  be  carried  into 
effect.    Some  of  these  statutes  will  be  noticed. 

The  first  legislative  assembly,  in  the  act  8upr€Lf  approved 
December  26, 1864,  provides  "that  the  auditor  of  the  Territory 
is  hereby  empowered  to  issue  territorial  warrants,  drawn  upon 
the  treasury  of  the  Territory,  in  favor  of  all  persons  to  whom 
tiie  l^islative  assembly  of  the  Territory  may  direct."  (Stats. 
Ist  Sess.  p.  329,  §  1.)  This  phraseology  has  been  retaiued. 
(Comp.  Stats,  div.  5,  §  1122.)  The  fourth  legislative  assembly 
re-enacted,  December  7,  1867,  by  the  authority  of  Congress,  a 
law  which  had  been  approved  Deceoiber  15, 1866,  and  annulled 
March  2, 1867,  to  wit:  "The  territorial  auditor  of  this  Terri- 
tory  is  hereby  forbidden  to  issue  any  warrant  in  favor  of  any 
person  drawing  upon  the  territorial  treasury  for  any  sum, 
unless  he  is  authorized  by  law  expressly,  in  which  the  name  of 
the  party  shall  be  specified,  the  nature  of  the  service  performed, 
and  the  amount  specified  for  the  performance  of  such  service." 
(Stats.  3d  Sess.  p.  78;  14  U.  S.  Suts.  p.  427;  Stats.  4th  Seas. 
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p.  92.)  Thia  section  has  not  been  amended.  (Comp.  Stats, 
div.  6,  §  1129.)  The  fourth  legislative  assembly,  by  an  act 
approved  December  3,  1867,  provided  "  that  the  auditor  of  the 
Territory  shall  i^ue  no  warrants  drawn  upon  the  territorial 
treasurer,  in  favor  of  any  person,  without  express  authority  of 
law,  and  then  shall  specify  the  name  of  the  party,  the  service 
performed  for  which  the  same  is  issued,  with  the  amount  and 
number  of  the  warrant."  (Stats.  4th  Sess.  p.  65,  §  1.)  This 
statute  has  not  been  modified.    (Comp.  Stats,  div.  6,  §  117.) 

When  these  statutory  provisions  are  compared,  it  will  be 
seen  that,  although  the  language  of  the  Constitution  may  be  dif- 
ferent, the  effect  was  identical  and  the  same  end  was  accomplished. 
No  warrant  could  be  drawn  upon  the  treasurer  of  the  Territory 
which  was  not  empowered  by  an  act  of  the  l^islative  assembly, 
and  such  is  the  declaration  of  the  Constitution  prescribing  the 
necessity  ibr  an  appropriation.  The  payment  of  interest  upon 
the  territorial  warrants  was  regulated  by  the  general  law,  and 
special  statutes  were  not  passed  to  give  interest  to  any  creditor. 
The  interest  upon  the  bonds  of  the  Territory  was  controlled  by 
the  respective  acts  which  authorized  their  creation,  and  no  other 
legislation  thereon  was  had.  We  recognize  as  the  fundamental 
law  the  section,  mipra,  which  does  not  require  an  appropriation 
to  enable  the  proper  officer  to  pay  the  interest  upon  the  public 
debt  of  the  State. 

In  what  manner  has  this  fiscal  department  been  affected  by 
the  transition  from  the  territorial  to  the  State  system  of  govern- 
ment? Where  is  the  clause  in  the  Constitution  which  has 
ordained  that  any  other  mode  shall  be  adopted  with  respect  to 
the  payment  of  interest  on  warrants  in  the  transaction  of  simi- 
lar business  for  the  State?  It  is  insisted,  however,  that  the 
expression,  '^  public  debt,''  was  used  in  its  limited  sense,  and 
comprehends  solely  one  class  of  indebtedness — bonds.  Upon 
the  other  hand,  it  is  asserted  that  the  words  have  a  broad 
meaning,  and  include  every  species  of  liability.  Partial  defi- 
nitions can  be  produced  which  support  both  sides  of  the 
contention.  The  term  ''public,''  in  the  forgoing  sections, 
designates  the  debt  as  that  of  the  State  of  Montana. 

This  identical  phrase,  ''public  debt,"  is  employed  in  the 
fourteenth  amendment  to  the  Federal  Constitution :  "  The  va- 
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lidity  of  the  publio  debt>  of  the  United  States,  authorized  by 
law^  including  debts  incurred  for  payment  of  pensions  and 
bounties  for  services  in  suppressing  insurrection  or  rebellion, 
shall  not  be  questioned.  But  neither  the  United  States  nor 
any  jState  shall  assume  or  pay  any  debt  or  obligation  incurred 
in  aid  of  insurrection  or  rebellion  against  the  United  States,  or 
any  claim  for  the  loss  or  emancipation  of  any  slave;  but  all 
such  debts,  obligations,  and  claims  shall  be  held  illegal  and 
void."  The  words  ^Mebts,  obligations,  and  claims"  have  been 
selected  with  precision ;  and  the  distinctions  are  drawn  between 
the  ways  in  which  the  debt  can  be  authorized  or  incurred. 
Judge  Cooley  states  that  the  chief  object  of  this  section  when 
amended  was:  ''To  protect  the  credit  of  the  nation — Firatj 
by  affirming  the  unquestionable  character  of  the  national  in- 
debtedness; and  second,  by  precluding  the  assumption  by  the 
nation  of  obligations  with  which  it  could  not  with  any  justice 
be  burdened."  (2  Story  on  the  Constitution  [5th  ed.J,  §  1965.) 
Judge  Cooley  includes,  by  the  words  ''national  indebtedness," 
the  public  debt  and  other  debts  of  the  United  States  which 
have  been  incurred. 

What,  then,  is  the  debt  of  the  State?  The  framers  of  our 
Constitution  performed  their  grave  duties  in  the  light  of  this 
financial  legislation  of  the  Territory.  They  could  clearly  and 
definitely  restrict  the  effect  of  the  words  "public  debt"  by  the 
insertion  of  the  term  "  bonded,"  or  any  other  modifying  clause. 
Was  this  language  employed  in  its  ordinary  signification?  Let 
us  consult  other  paragraphs  of  the  Constitution,  and  define  accu- 
rately, if  possible,  the  status  of  this  debt.  The  constitutional 
convention  agreed  upon  the  phrase  "public  indebtedness"  as 
the  title  to  article  xiii.  The  second  section  is  as  follows: 
^'The  legislative  assembly  shall  not  in  any  manner  create  any 
debt  except  by  a  law  which  shall  be  irrepealable  until  the  in- 
debtedness therein  provided  for  shall  have  been  fully  paid  or 
dischaiged.  Such  law  shall  specify  the  purpose  to  which  the 
funds  so  raised  shall  be  applied,  and  provide  for  the  levy  of  a 
tax  sufficient  to  pay  the  interest  on  and  extinguish  the  principal 
of  such  debt,  within  the  time  limited  by  such  law  for  the  pay- 
ment thereof;  but  no  debt  or  liability  shall  be  created  which 
«hall^  singly  or  in  the  aggr^te,  with  any  existing  debt  or  lia- 
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bility^  exceed  tbe  sum  of  one  hnndred  thousand  dollars/'  ''The 
State  shall  not  assume  the  debt^  or  any  part  thereof^  of  any 
county,  city,  town,  or  municipal  corporation/'  (Art  xiii.  §  4.) 
The  fiflh  section  provides  that  '^  no  county  shall  be  allowed  to 
become  in^lebted,  in  any  manner  or  for  any  purpose,  to  an 
amount,  including  existing  indebtedness,  in  the  aggr^ate  ex- 
ceeding. •  .  .  ;  and  all  bonds  or  obligations  in  excess  of  soch 
amount,  given  by  or  on  behalf  of  such  county,  shall  be  void. 
No  county  shall  incur  any  indebtedness  or  liability  for  any 
single  purpose  to  an  amount  exceeding  ten  thousand  dol- 
lars  "    The  sixth  section  relates  to  the  indebtedness  of 

a  city,  town,  township,  or  school  district,  and  embodies  similar 
limitations,  and  authorizes  municipal  corporations  to  devote  the 
revenues  derived  from  their  water  supply  "to  the  payment  of 
the  debt."  "All  obligations  of  the  Territory  of  Montana  ex- 
isting, in  force,  and  unpaid  at  the  time  of  the  admission  of  the 
State  into  the  Union  are  hereby  assumed  by  the  Stftte,  which 
shall  and  will  well  and  truly  pay  the  same."  (Art.  xx.  §  12.) 
The  words  "debt,"  "indebtedness,"  "obligations,"  and  "lia- 
bilities" are  repeatedly  applied  to  various  subjects  which  sustam 
no  relation  to  the  sections  concerning  "the  public  debt" 

Similar  constitutional  provisions  concerning  the  indebtedness 
of  counties  have  been  exhaustively  investigated,  and  it  has  been 
generally  held  that  it  was  not  limited  to  what  existed  in  the 
shape  of  bonds.  (People  v.  May,  9  Colo.  80,  404;  Law  v. 
People,  87  111.  385;  Appeal  of  Erie,  91  Pa.  St  398.)  In 
People  V.  May,  9  Colo.  95,  the  court,  by  Mr.  Justice  Elbert^ 
said:  "To  say  that  the  framers-  of  the  Constitution  saw  no 
danger  save  in  ^bonded  indebtedness'  is  to  credit  them  with 
a  very  limited  statesmanship ;  and  to  say  that  they  trusted  to 
'wisdom  and  discretion'  as  restraints  is  to  impute  to  them  a 

very  sanguine  statesmanship Nor  are  we  to  suppose 

that  they  dealt  with  the  important  question  of  public  indebted- 
ness other  than  in  a  practical  manner;  that  they  made  an 
unsubstantial  distinction,  and  limited  the  fbrm  and  not  the 
amount  of  indebtedness.  The  indebtedness  was  the  essential 
thing.  The  mischief  would  be  the  same,  and  the  burden  the 
same,  whether  the  debt  was  '  by  loan '  evidenced  by  bonds^  or  a. 
floating  debt  evidenced  by  warrants." 


11  Mont]  State  v.  Hickman.  6iU 

In  Appeal  of  Erie,  supra,  the  court  oomtroed  a  aecbon  of 
the  Constitution  which  provided  that  ^'the  debt  of  any  county 
•  .  .  •  shall  never  exceed  seven  per  centum  upon  the  assessed 
value  of  the  property  therein/'  and  said :  ^^  A  debt  means  a  fixed 
and  certain  obligation  to  pay  money,  or  some  other  valuable 
thing  or  things,  either  in  the  present  or  in  the  future.  .  •  •  • 
It  is  idle  to  urge  that  the  restriction  includes  only  a  bonded 
indebtedness,  for  such  is  neither  the  oonstUntional  letter  nor 
spirit.  A  floating  debt  usually  ends  in  a  bonded  debt^  and  the 
former  is  just  as  obligatoiy  as  the  latter.'' 

Judge  Brewer  decided  in  JRoUina  v.  Lake  Cb.  34  Fed.  Bep. 
845)  that  county  warrants  which  had  been  issued  in  payment 
of  the  fees  of  witnesses,  jurors,  constables,  and  sherifls,  after  the 
constitutional  limit  of  its  indebtedness  had  been  reached,  were 
not  within  the  prohibition,  and  thereby  overruled,  in  part, 
People  V.  May,  euprcu  This  judgment  was  reversed  by  tbs 
Supreme  Court  of  the  United  States.  {Lake  Gb.  v.  BoUinB,  ISO 
U.  S.  662.)  Mr.  Justice  Lamar,  Sat  the  court,  said:  ^Neither 
can  we  assent  to  the  position  of  the  court  below  that  there  is^ 
as  to  this  case^  a  difference  between  indebtedness  incurred  by 
contracts  of  the  county  and  that  form  of  debt  denominated 
'compulsory  obligations.'  The  compulsion  was  imposed  by  the 
legislature  of  the  State,  even  if  it  can  be  said  owrectly  that  the 
compulsion  was  to  incur  debt;  and  the  l^islature  could  no 
more  impose  it  than  the  county  could  voluntarily  assume  it,  as 
against  the  disability  of  a  constitutional  prohibition." 

The  same  doctrine  is  enforced  r^arding  the  obligations  of 
towns  and  cities^  The  court  said  in  CUy  of  Caimoil  Ehxffe  v. 
Stewarty  61  Iowa,  389 :  ''When  a  warrant  is  drawn  upon  the 
treasurer,  if  the  money  is  in  the  hands  of  the  treasurer  to  pay 
it,  the  reasonable  expectation  is  that  it  will  be  presented  and 
paid.  By  such  act,  no  debt  as  contemplated  in  the  Q>BStitution 
is  incurred.  If,  however,  no  funds  are  on  hand  to  pay  the 
warrant,  a  debt  is  incurred.''  (See,  also,  Salem  W.  Cb.  v.  ScJem, 
5  Or.  29.) 

Blackstone  says :  ''  Whatever,  therefore,  the  laws  order  any 
one  to  pay,  that  becomes  instantly  a  debt  which  he  hath  before- 
hand contracted  to  discharge."  (3  Blackst.  Com.  p.  1«(X)  This 
definition  was  followed  in  Ghray  v.  Benndt,  3  Met  626,  by  Mr. 
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Justice  Hnbbard^  who  said:  ''The  word  'debt'  is  of  lai^  im- 
port^ including,  not  only  debts  of  record,  or  judgments,  and 
debts  by  specialty,  but  also  obligations  arising  under  simple 
contract,  to  a  very  wide  extent,  and  in  its  popular  sense  in- 
cludes all  that  is  due  to  a  man  under  any  form  of  obligation  or 
promise." 

In  Peoph  V.  Johnson^  6  Cal.  499,  Chief  Justice  Murray  said: 
''A  debt  or  liability  may  be  created  in  other  ways  than  by  the 
borrowing  of  money.  It  may  be  created  by  appropriation, 
where  there  is  no  money  to  meet  it  It  may  be  created  by 
drawing  on  a  fund,  where  there  is  no  cash  in  the  treasury  or 
incoming  revenue  to  satisfy  such  drafts."  {Duinamoor  v.  JFVirt- 
tmfddi,  88  Cal.  522;  22  Am.  St.  Rep.  331.) 

When  our  Constitution  is  considered  as  a  whole,  and  the  au- 
thorities are  analyzed,  the  term  "public  debt"  cannot  be  con- 
fined to  what  is  evidenced  by  one  form  of  indebtedness  or 
liability,  but  embraces  warrants  as  well  as  bonds.  There  is  no 
language  which  indicates  that  the  framers  of  this  instrument 
had  any  other  intention.  Whenever  there  is  a  public  debt,  it  is 
not  necessary  for  the  legislative  assembly  to  make  a  specific 
appropriation  to  authorize  the  payment  of  any  interest  thereon. 
The  law  which  creates  the  debt  of  the  State  by  means  of  a  loan 
must  provide  for  the  levy  of  a  tax  to  pay  the  interest  thereon. 
(Art.  xiii.  §  2.)  This  section  is  silent  upon  the  subject  of  an 
appropriation  by  the  l^islative  assembly  for  the  payment  of 
interest.  When  a  public  debt  has  been  brought  into  being 
through  an  unpaid  warrant,  the  statute,  supra,  fixes  the  rate  of 
interest,  and  points  out  the  steps  which  are  required  to  secure  it. 
The  Constitution  does  not  directly  or  indirectly  modify  the  force 
of  these  laws. 

The  rule  that  repeals  by  implication  are  not  fiivored  is  ap- 
plicable when  the  repugnancy  is  allied  to  exist  between  the  pro- 
visions of  a  constitution  and  a  statute.  {Ohio  v.  Dudley,  1  Ohio 
St.  437.)  We  are  compelled,  by  the  rules  of  constitutional  con- 
struction, to  hold  that  this  legislation  of  the  Territory  r^ulating 
the  payment  of  warrants  upon  the  treasury  has  not  been  inter- 
rupted by  the  formation  of  the  State  government  The  interest 
which  has  been  prescribed  by  law  is  an  inseparable  part  of  the 
liabilities  or  obligations  which  are  evidenced  by  the  warrant 
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The  Constitution  declares  that  the  governor,  secretary  of 
State,  and  attorney-general  ''shall  constitute  a  board  of  ex- 
aminers, with  power  to  examine  all  claims  against  the  State, 
except  salaries  or  compensation  of  officers,  fixed  by  law,  and 
perform  such  other  duties  as  may  be  prescribed  by  law.  And 
no  claims  against  the  State  except  for  salaries  and  compensation 
of  officers  fixed  by  law  shall  be  passed  upon  by  the  legislative  as- 
sembly without  first  having  been  considered  and  acted  upon  by 
said  board.''  (Art.  vii.  §  20.)  By  virtue  of  this  authority  an  act 
prescribing  its  duties  was  approved  February  12, 1891.  (State 
Stats.  2d  Sess.  p.  183.)  This  claim  of  the  Journal  Publishing 
Company  was  first  considered  and  acted  upon  by  the  board.  It 
was  then  passed  upon  by  the  legislative  assembly,  and  an  ap- 
propriation was  made  for  its  payment.  Afterwards  it  was  ap- 
proved by  the  board,  and  transmitted  to  the  office  of  the  State 
auditor,  who  has  drawn  his  warrant  for  the  proper  amount. 
The  jurisdiction  of  the  State  board  of  examiners  of  this  claim 
was  exercised  completely  under  the  law.  The  obligation  to  pay 
interest  upon  the  principal  8um  mentioned  in  a  warrant  arkes 
by  operation  of  law  under  conditions  which  are  independent  of, 
jSLud  cannot  be  controlled  by  the  action  of  the  board.  It  is 
therefore  our  opinion  that  the  relator  is  not  obliged  to  show 
that  the  l^islative  assembly  made  an  appropriation  to  pay  the 
interest  upon  his  warrant,  or  that  the  State  board  of  examiners 
has  audited  his  claim  for  interest  upon  the  same. 

It  is  ordered  that  the  motion  to  strike  out  the  portions  of  the 

answer  referred  to  be  sustained. 

Motion  sustained^ 

Harwood.  J.,  and  Db  Witt,  J.,  concur. 


STATE  EX  RBL.  MADDOX  v.  KENNEY,  State  Auditor. 

[Aigaed  February  10, 1892.    Decided  Febroftry  15, 1892.] 

JLFFBOPBi4Tioira— /StiprenM  Court  reporter, -^The  prOTisioiui  of  chapter  114,  fifth 
diTiflion  of  the  OompUed  Statntea,  aa  amended  by  the  Act  of  March  8, 1889, 
relating  to  the  publication  of  the  Supreme  Oonrt  Beporta,  oonstitates  an  appro- 
priation of  the  money  required  for  the  compensation  of  the  reporter.  iState 
.ex  r^  Wade  v.  Kenney,  10  Mont.  485,  cited.) 
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OoKRircnoHAi.  JaM^lnttrprtiaUon,^Th%  fKoyiMxm»  of  %  waftitatton  wQl  te 
ooDBtmed  to  operate  proepectiYttly  only,  imlesi  a  retrospectiTe  intention  it 
oletrly  expresaed. 

Bamb—  ApproprUUiUmi,  ^ThB  proviaion  of  aaetkm  19,  arttete  zii  of  the  OQnatit»> 
tion,  that  *'no  appvopiiation  of  pnblio  moneyi  ahall  be  made  for  a  longsr  term 
than  two  years,"  is  prospectiTe  only,  and  does  not  ailiwt  an  appropriation  made 
before  the  adoption  of  the  Gonatitaiion. 

OrigiDal  proceeding.    Application  for  a  writ  of  mandate. 
Thompson  &  Maddox,  for  Relator. 

I.  The  Act  of  March  8,  1889  (16th  SeBS.  p.  218),  is  an 
^*  appropriation '^  within  the  meaning  of  the  provisions  of  the 
Constitution.  (§  34^  art.  v.  and  §  10,  art.  xii.;  State  v.  Kenney, 
10  Mont  533;  State  v.  Kenney,  10  Mont.  485;  StaU  v.  Btck- 
man,  9  Mont.  370 ;  Risiine  v.  State,  20  Ind.  328 ;  Oarr  v.  State, 
127  Ind.  204;  22  Am.  St.  Rep.  624;  MoCauIey  v.  jBrooik,  16 
Cal.  28;  PtoU  v.  Dwrn,  80  Cal.  220;  Humbert  v.  Dunn^  84 
Cal.  57.) 

II.  It  is  contended  by  the  State  that  tfaongh  the  Act  of 
March  8,  1889,  may  have  been  an  appropriation,  yet  it  expired, 
by  constitutional  limitation  within  two  years  by  force  of  section 
12,  article  zii.  of  the  State  Constitution,  providing  that  ''no 
appropriations  of  public  moneys  shall  be  made  for  a  longer 
term  than  two  years."  That  the  appropriation,  therefore,  ex- 
pired March  8, 1891.  To  this  relator  replies  that  the  act  in 
question  was  enacted  prior  to  the  adoption  of  the  Constitution, 
and  therefore  cannot  be  in  conflict  with  said  provision;  that 
said  constitutional  provision  is  prospective,  and  its  application 
is  limited  to  foture  I^slation.  A  constitutional  enactment 
should  be  construed  to  operate  prospectively  only,  onless  the 
language  employed  manifests  a  clear  intention  to  give  it  a  retro- 
spective effect  (AUbyer  v.  State,  10  Ohio  St  588;  State  v. 
Barbee,  3  Ind.  258;  State  v.  ITumpeon,  2  Kan.  432;  Slaek  v. 
MaymUe  ete.  R.  i2. 13  Mon.  B.  1;  State  v.  Macon  Oounty  OonHy 
41  Mo.  453;  Et  parU  Burke,  59  Cal.  6;  43  Am.  Rep.  231; 
Oommieeionera  v.  Trustees,  71  Cal.  310;  Shreveport  v.  Ook,  129 
U.  a  36;  3  Am.  &  Eng.  Encyd.  of  Law,  tit  <' Constitutional 
Law,'^  p.  758,  and  cases  cited.) 

Henri  J.  HasheU,  Attorney-Greneral,  for  the  State,  Respondent 
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Db  Witt,  J. — Belator  is  the  reporter  of  the  decisions  of  the 
Supreme  Court,  appointed  and  acting  under  the  provisions  of 
chapter  114  of  the  Complied  Statutes  as  amended  by  the  Act  of 
the  legislature  of  March  8,  1889.  The  law  is  quoted  fully  in 
the  case  of  the  same  title,  10  Mont.  533.  The  respondent  is 
the  State  auditor.  Relator  has  completed  volume  10  of  the 
Supreme  Court  Reports,  and  complied  with  the  provisions  of 
the  law  above  referred  to.  There  is  due  him  from  the  State 
|2,274,  There  is  no  dispute  about  these  facts.  The  respondent 
declines  to  draw  his  warrant  in  payment  of  this  amount,  on  the 
ground  that  there  is  no  appropriation  for  that  purpose.  But 
from  the  decision  in  State  v.  Kenney,  10  Mont.  485,  it  follows 
that  the  Act  of  March  14,  1889,  was  an  appropriation  of  the 
money  required  for  the  compensation  of  relator. 

So  far,  relator  and  respondent  are  agreed.  But  the  act  re- 
quiring the  reporter  to  publish  the  reports  of  the  Supreme  Court, 
and  making  appropriation  for  his  payment,  was  passed  March 
8,  1889,  by  the  territorial  legislature.  The  State  and  the  State 
Constitution  came  into  life  November  8, 1889.  The  Constitu- 
tion provides  (§  12,  art.  xii.):  "No  appropriation  of  public 
moneys  shall  be  made  for  a  longer  term  than  two  years.^'  The 
respondent  contends  that  whatever  appropriation  was  made  by 
virtue  of  the  Act  of  March  8, 1889,  had  no  validity  after  March 
8, 1891.  The  question  at  bar,  then,  is  whether  section  12,  article 
xii.  of  the  Constitution  is  prospective  only,  and  refers  to  appro- 
priation legislation  to  be  passed  by  the  State  legislature  after  the 
adoption  of  the  Constitution,  or  whether  it  is  retrospective  as 
well,  and  operates  upon  appropriations  made  before  the  adoption 
of  the  Constitution.  The  Act  of  March  8,  1889,  was  a  law  of 
the  Territory  when  the  State  was  admitted  into  the  Union,  and 
remained  in  force  as  a  law  of  the  State,  unless  it  were  incon- 
sistent with  the  Constitution.  (Schedule,  art.  zx.  §  1.)  It  is 
inconsistent  with  the  Constitution  only  in  the  view  that  section 

12  was  intended  to  operate  retrospectively,  and  set  aside  the  said 
act  of  the  legislature. 

We  understand  that  it  is  perfectly  well  settled  that  a  statute 
will  be  construed  to  operate  prospectively,  and  not  retrospectively, 
unless  the  retrospective  intention  is  clearly  expressed.  (See  a. 
long  list  of  cases  in  3  Am.  &  Eng.  Encyd.  of  Law,  p,  758,  n» 
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1.)  This  18  also  the  rale  as  to  constitutions.  In  Constitutional 
Limitations,  Judge  Cooley  says:  '^We  shall  venture  also  to 
express  the  opinion  that  a  constitution  should  operate  pros- 
pectively only,  unless  the  words  employed  show  a  clear  inten- 
tion that  it  should  have  a  retrospective  effect/'    (p.  76, 4th  ed.) 

In  i^reveport  v.  Ook,  129  U.  S.  43,  Chief  Justice  Fuller,  in 
the  opinion,  remarks:  '^  Constitutions  as  well  as  statutes  are 
construed  to  operate  prospectively  only,  unless  on  the  face  of 
the  instrument  or  enactment  the  contrary  intention  is  manifest 
beyond  reasonable  question/'  No  authorities  are  cited,  and  the 
court  lays  down  the  proposition  as  of  course,  and  not  meriting 
discussion.    (See,  also,  cases  cited  by  relator  in  his  brief.) 

The  language  of  section  12,  article  zii.  of  our  Constitution  is 
prospective  in  terms,  and  the  words  are  future  in  tense.  They 
are:  ^' No  appropriation.  •  •  •  shall  be  made."  There  b  noth- 
ing to  indicate  that  a  retrospective  operation  was  intended.  We 
therefore  hold  that  this  section  of  the  Constitution  is  to  be  pros- 
pective in  its  application,  and  does  not  affect  the  appropriation 
made  by  the  Act  of  the  legislature  of  March  8, 1889. 

Respondent  has  filed  no  brief,  nor  has  he  referred  us  to  any 
decisions  tending  to  a  contrary  view. 

Let  the  writ  of  mandate  issue  as  prayed  for  by  relator,  com- 
manding the  respondent  to  draw  his  warrant  in  favor  of  relator 
for  the  sum  admitted  to  be  due. 

WriiffranledL 

BiiAKE,  C*  J.,  and  Habwood,  J.,  concur. 


u 
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ARNOLD,  Rbspondent,  «.  SINCLAIR,  appellant. 

[Babmitted  December  30, 1891.    Decided  FebroAry  28, 1892.  ] 

JxsDQVKxrtB^FinaiUy'-BeferencB  after  judgmenL — A  decree  rendered  in  an  aotton 
broaght  to  obtain  a  aettlement  of  oopartnerehip  afliun  and  an  aooonnting,  in 
substance  adjadged  the  partnership  to  hare  been  dissolTed ;  that  the  defendant 
aoooont  to  the  plaintiiT;  that  a  receiver  be  appointed  to  take  possession  of  the 
partnership  effects ;  that  the  business  be  wound  up  and  concluded ;  that  a  referee 
be  appointed  to  state  an  account  between  plaintiif  and  defendant;  that  after 
payment  of  the  partnership  liabilities  the  residue  of  the  property  or  its  Talae 
be  divided  between  the  parties ;  that  upon  the  statement  of  such  account  Judg- 
ment be  entered  in  favor  of  the  party  entitled  thereto  for  such  snm  as  may  be 
found  due  him.  and  that  plaintiff  recorer  costs.    BeUL,  that  the  matters  eanmsc^ 
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•tod  in  &B  decree  which  remained  to  be  ascertained  were  not  preparatory  to» 
bat  in  execation  thereof,  and  therefore  the  decree  was  not  an  interlocntory 
order  bat  a  final  judgment,  and,  as  such,  appealable  under  seotionB  421  and  444 
of  ttie  Code  of  OiTil  Procedure. 

BiMM-^  Same —Same.— The  fact  of  a  reference  being  had  after  Judgment  does  not 
In  itself  determine  that  the  Judgment  is  not  final.  It  may  be  final  or  it  may 
be  an  interlocutory  order,  depending  upon  the  fkcts.  If  the  reference  be  only 
for  the  purpose  of  executing  the  judgment  after  all  the  rights  of  the  parties 
have  been  determined,  then  the  Judgment  is  final. 

EQinrr  AonoN — Prayernot  conclusive, — A  prayer  in  an  equity  action  which  seeks 
relief  inconsistent  with  the  theory  of  the  complaint  will  be  disregarded  as 
immaterial  matter.    (Daois  y.  Davie,  9  Mont.  276,  cited.) 

Appeal  from  Eighth  Judicial  Distiict,  Cascade  County. 

Action  for  dissolution  of  a  copartnership  and  an  accounting* 
The  cause  was  tried  before  Benton,  J.  Plaintiff  had  judgment 
below.    On  motion  of  the  respondent  to  dismiss  the  appeal. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

This  is  an  action  to  declare  a  copartnership  dissolved^  and 
for  an  accounting.  The  complaint  alleges  that  in  August^  1887, 
plaintiff  and  defendant,  at  Port  Arthur,  Canada,  entered  into  a 
co{)artnership  for  the  business  of  dealing  in  wines,  liquors,  and 
cigars  at  the  city  of  Great  Falls,  Montana.  That  under  said  co- 
partnership, the  name  of  which  was  '^  John  Sinclair,^^  the  parties 
engaged  in  said  business  until  February  6,  1891.  On  that  day 
the  partnership  was  dissolved  by  the  withdrawal  of  the  plaintiff. 
That  defendant  paid  into  said  copartnership  as  capital  $1,497.30. 
Prior  to  February  6,  1891,  defendant  had  withdrawn  the  same 
from  the  business.  The  profits  of  the  copartnership  to  February 
1,  1891,  were  $16,790.96.  Plaintiff  has  drawn  out  $2,785.85. 
Upon  an  accounting  there  would  be  due  plaintiff  from  defend- 
ant $4,518.35,  or  more.  The  profits  consist  of  said  sums  so 
withdrawn  by  the  partners,  and  notes,  bills,  accounts,  goods, 
wares  and  merchandise,  furniture,  fixtures,  rebates,  etc.  Tiie 
aggregate  value  of  the  effects  of  the  copartnership  is  $21,111.11, 
or  more,  less  liabilities  of  some  $4,320.15,  leaving  net  profits 
of  $16,098.73;  and  upon  an  accounting  there  would  be  due 
plaintiff  $4,518.35,  or  more.  That  on  February  6, 1891,  plaint- 
iff demanded  of  defendant  a  settlement  and  accounting,  which 
defendant  refused.  That  the  defendant  is  in  possession  of  the 
assets  and  property  of  the  firm.    The  prayer  is  as  follows: — 
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^'1.  Tbat  the  coart  dedkre  said  oopartnership  to  have  been 
dissolved  on  or  about  February  1,  1891. 

^'  2.  That  the  defendant  be  compelled  to  account  with  plaint- 
iff touching  the  premises  and  said  copartnership. 

'*  3.  That  a  receiver  be  appointed  to  take  possession  of  all 
the  copartnership  property  and  effects^  according  to  the  practice 
of  the  court  and  the  statute  in  that  behalf  enacted. 

'^4.  That  the  property  of  said  firm  be  sold,  the  debts  due  it 
be  collected,  and  its  business  wound  up. 

'^6.  That  the  court  make,  render,  and  enter  its  judgment 
against  defendant  for  such  sum  as  may  be  found  due  plaintiff 
from  defendant  upon  the  settlement  of  said  copartnership  aflkirs. 

^^6.  That  the  surplus,  after  all  debts  are  paid,  be  divided 
between  plaintiff  and  defendant,  according  to  their  several 
interests. 

"  7.  And  for  such  other  and  different,  or  other  and  further 
relief  as  may  unto  equity  and  good  conscience  seem  meet  and 
proper,  together  with  costs  of  suit'' 

The  answer  specifically  denies  the  partnership,  and  all  the 
facts,  as  plaintiff  alleges  them,  flowing  from  the  existence  of 
tbat  relation.  The  answer  sets  up  as  the  &ct  that  the  only 
agreement  that  defendant  had  with  plaintiff  was  that  he  en- 
gaged him  as  a  clerk  and  bar-keeper  at  a  salary  of  flOO  a 
month;  and  that  on  February  6,  1891,  he  paid  plaintiff  all 
that  was  due  him  under  such  hiring.  The  denials  of  the 
answer  are  made  with  reference  to  the  complaint's  allegation 
and  the  answer's  denial  of  the  main  question  of  partnership. 
For  instance,  the  answer  denies  that  the  defendant  paid  as 
capital  stock  to  the  said  business  of  any  such  copartnership 
$1,497.30,  or  any  other  sum.  The  denial  is  in  respect  to  pay- 
ing money  into  the  alleged  copartnership.  This  is  not  a  denial 
that  said  sum  was  paid  into  the  business ;  a  business,  as  defend- 
ant claims,  which  was  not  a  copartnership  as  plaintiff  alleges. 
So  with  a  long  list  of  denials  of  items  alleged  by  plaintiff. 
They  are  all  denials  flowing  from  the  denial  of  the  partnership 
relation.  In  fact,  the  whole  answer  is  a  detailed  denial  of  the 
partnership,  and  all  facts  alleged  to  be  connected  therewith; 
and  is  a  setting  forth  of  a  different  relation,  that  is,  one  of  hii^ 
ing  of  plaintiff  by  defendant.  / 
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« 

The  case  was  tried  to  a  jury.  The  parties  made  a  stipalatiaii 
of  record  that  the  only  issae  tried  to  the  jury  is  whether  the 
partnership^  as  allied,  existed,  and  that,  if  such  partnership 
be  established,  the  aooounting  is  to  be  made  before  a  referee, 
which  stipulation  was  approved  by  the  court.  On  this  issue 
the  jury  found  that  there  was  such  partnership.  The  court 
adopted  the  finding  of  the  jury  on  the  issue  of  partnership  vd 
num.  The  court  then  in  the  decree  found  further  that  the  issues 
are  with  the  plaintiff,  and  that  sU  of  the  material  allegations 
of  the  complaint  are  true,  to  wit :  (Then  the  findings  of  fact 
are  set  forth  in  the  decree^  which  are  briefly  as  follows :)  The 
agreement  for  the  partnership  is  found  as  alleged.  The  profits 
and  losses  were  to  be  shared  equally  by  the  parties.  Said  part- 
neiBhip  existed  from  August  20,  1887,  to  February  1,  1891, 
under  the  firm  name  of  ''John  Sinclair."  That  heretofore,  to 
wit,  on  the  first  day  of  February,  1891,  plaintiff  withdrew  from 
said  firm  and  copartnership,  and  thereof  gave  defendant  notice; 
and  that  there  were  then,  and  now  are,  assets  and  effects,  money, 
property,  and  ohoses  in  action,  of  and  belonging  to  said  copart- 
nership, all  thereof  being  in  the  actual  possession  of  said  Sin- 
■<dair,  defendant.  No  accounting  or  settlement  has  been  made, 
although  demanded  by  plaintiff  on  February  1, 1891.  Defend- 
ant is  in  possession  of  all  the  property  of  the  partnership,  and 
refiisee  plaintiff  any  possession. 

The  court  makes  a  conclusion  of  law  that  the  plaintiff  is 
entitled  to  a  settlement  and  accounting  of  the  copartnership 
business  and  afiairs,  and  that  he  is  entitled  to  the  relief  de- 
manded in  the  complaint.  The  relief  demanded  is  described 
above. 

The  decree  then  proceeds :  '^  Wherefore,  the  premises  consid- 
ered, the  court  doth  order,  adjudge,  and  decree  that  the  partner- 
ship existing  between  plaintiff  and  defendant  was  dissolved  on 
the  first  day  of  February,  1891,  and  that  the  defendant  account 
to  and  with  the  plaintiff  touching  the  aforesaid  affairs  and  busi* 
ness  of  said  copartnership  conducted  and  carried  on  under  the 
firm  name  of  'John  Sinclair';  that  a  receiver  be  appointed  by 
the  court  to  take  possession  of  all  the  said  partnership  property 
and  effects,  and  that  he  do  such  acts  respecting  the  property  as 
the  court  may  authorise,  with  such  power  and  authority  as  in 
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equity  and  aooording  to  the  practice  of  the  court  reoeiverB  have 
and  enjoy;  that  such  receiver  bring  and  defend  actions  in  his 
own  name  as  receiver;  that  he  take  and  keep  possession  of  said 
property  and  effects^  and  sell^  convey,  transfer,  and  otherwise 
dispose  of  the  same,  or  any  portion  thereof,  when  authorised  so 
to  do  by  the  court;  that  he  receive  rents,  collect  debts  and 
claims  due  or  belonging  to  said  copartnership,  and  compound 
and  compromise  the  same  when  ordered  or  directed  so  to  do  by 
the  court ;  and  that  he  do  generally  such  acts  respecting  the 
property  as  the  court  may  authorize;  that  the  business  of  said 
copartnership  be  wound  up  and  concluded ;  that  a  referee  be 
appointed  to  state  the  account  between  plaintiff  and  def^idant 
touching  said  copartnership,  and  report  the  same  to  the  court, 
and  with  such  power  and  authority  as  the  law  and  the  court 
may  confer  in  the  premises;  that,  after  all  the  debts  and  liabil* 
ities  of  said  partnership  be  paid  and  discharged,  the  residue  of 
the  said  property,  or  its  value,  be  divided  between  the  parties 
hereto,  according  to  their  respective  rights  therein ;  that  upon 
the  statement  of  said  account  between  the  parties  the  court  enter 
judgment  in  favor  of  the  party  entitled  thereto  for  such  sum  aa 
may  be  found  to  be  due  him.  It  is  considered  by  the  court 
that  the  plaintiff  have  judgment,  and  the  same  is  hereby  entered 
for  the  sum  of  $22.80,  his  costs  in  this  action  expended.^' 

The  defendant  moved  for  a  new  trial,  which  motion  was 
denied.  The  defendant  appeals  to  this  court  from  the  judg- 
ment and  from  the  order  denyiog  the  motion  for  a  new  trial. 

Before  the  appeal  was  brought  on  to  be  heard  in  this  court, 
the  respondent  first  moved  to  dismiss  the  appeal,  and  in  his 
motion  set  forth  the  following  grounds: — 

1.  There  appears  no  final  judgment  in  said  cause. 

2.  The  court  below  did  not  make  or  enter  a  final  judgment 
in  said  action. 

3.  No  trial  was  had  within  the  meaning  of  the  statute  pro- 
viding for  appeals. 

4.  The  order  of  the  court  below  denying  the  motion  for  a 
new  trial  was  and  remains  a  nullity,  and  was  made  prior  to  the 
complete  determination  of  the  issues  of  fiust  in  the  cause. 

This  motion  to  dismiss  is  the  only  matter  now  for  oonsider- 
ation. 
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Cooper  &  Pigottj  for  the  motion* 

It  is  provided  by  section  421  of  the  Code  of  Civil  Procedure, 
that  an  appeal  may  be  taken  from  a  final  judgment,  and  from 
an  order  refusing  a  new  trial*  There  is  no  final  judgment 
in  this  action,  for  the  reason  that  it  &ils  to  determine  all  the 
issues  involved  in  the  cause.  There  were  several  issues  of  fact 
in  the  controversy,  and  a  portion  of  them  only  were  determined. 
The  decree  settled  the  rights  of  the  parties,  but  did  not  find  the 
amount  to  be  paid  nor  the  sum  for  which  a  judgment  ought  to 
be  entered.  The  equities  were  found  by  the  court  to  be  in  the 
plaintifi*,  and  it  sent  the  case  to  a  referee  to  ascertain  and  report 
the  sum  due  to  either  party.  The  report  must  be  approved  by 
the  court  and  confirmed  before  there  will  be  a  judgment  for  the 
sum  found  by  the  referee.  Judicial  action  by  the  court  must 
be  exercised  before  the  amount  of  the  judgment  can  be  deter- 
mined, and  this  necessity  prevents  the  decree  from  being  final. 
(Hunter  v.  HmUery  100  111.  519;  Low  v.  Grown  Point  Min.  Co, 
2  Nev.  75;  BdfMmt  v.  Ponvert,  3  Rob.  (N.  Y.)  693;  Pi-ice  v. 
NeMt,  1  Hill  Ch.  445 ;  Toggle  v.  GUbert,  1  Duval,  340 ;  Deick- 
hart  V.  Rutgers,  45  Mo.  132.)  The  trial  of  this  case  is  not 
complete,  and  will  not  be  complete  until  the  final  report  of 
the  referee  shall  have  been  filed  and  confirmed.  {Croiother  v. 
JRowlandaony  27  Cal.  377 ;  Harris  v.  San  Francisco  8v>gar  Re- 
fining  Co.  41  Cal.  393;  Hinds  v.  Gage,  56  Cal.  486;  Williams 
V*  Qmroy,  52  Cal.  414.) 

The  decree  disposed  of  the  general  equities  of  the  case ;  but  the 
decree  ordered  a  reference  to  ascertain  certain  facts  which  were 
and  are  necessary  to  be  found  before  a  final  adjustment  ot  the 
rights  of  the  parties  can  be  had.  The  functions  of  the  referee 
in  this  case  are  judicial  and  not  ministerial,  because  he  is  to  take 
an  account  upon  evidence,  is  to  examine  the  parties  and  wit- 
nesses, to  make  or  refuse  allowances  affecting  the  rights  of  the 
parties,  to  determine  the  competency  of  and  the  weight  to  be 
given  to  testimony,  and  to  exercise  his  discretion  in  the  same 
manner  and  to  the  same  extent  as  the  court  would  exercise  its 
discretion.  His  report  is  subject  to  exceptions  from  either  side, 
and  these  must  be  brought  to  the  attention  of  the  court  before 
they  can  be  available.    The  final  judgment  is  made  when  the 
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report  is  oonfirmed,  or  when  the  oouit  sets  aside  the  report  and 
determines  the  matter  itselC  (1  Black  on  Judgments,  §§  42- 
44,  and  authorities  therein  cited.)  The  judgment  is  not  final 
merely  for  the  reason  that  it  awards  costs  to  the  plaintiff. 
{8ooU  V.  BurUm,  6  Tex.  322;  65  Am.  Dec.  782.)  The  making 
of  the  interlocntory  decree  was  proper,  and  in  accord  with 
universal  practice.  {Harria  v.  San  Fra/nciaeo  Sugar  R^hdng 
Cb.  9upra;  Hinds  v.  Chge^  mpra;  Williams  v.  Cbrtroy,  supra  ^ 
MoOosher  v.  Brady,  1  Barb.  Oh.  330.) 

'  Ihomas  E.  Brady,  and  MoOonneUy  Oayherg  &  (Ttmn,  contra. 

Under  our  practice  references  are  for  two  purposes,  to  wit: 
Firsty  to  ^able  the  court  to  render  judgment;  and  seacmd,  to 
carry  the  judgment  already  rendered  into  effect.  (§  283,  Code 
Civ.  Proc.  Mont.)  In  the  one  case,  the  judgment  is  necessarily 
interlocutoiy,  while  in  the  other  it  is  necessarily  final.  If  the 
court  in  this  case  had  merely  found  that  a  copartnership  existed, 
and  had  ordered  a  reference  for  the  purpose  of  ascertaining  the 
terms  of  the  copartnership,  or  had  reserved  its  judgmeirt  fixing 
the  terms  of  the  copartnership  until  after  the  coming  in  of  the 
referee's  report,  the  decree  would  have  been  interlocutory. 
But  the  court  did  not  do  this.  In  the  language  of  counsel  for 
respondent  in  their  brief,  ^'  the  decree  settled  the  rights  of  the 
parties,'^  and  ordered  a  referee  to  be  appointed  to  perform  the 
ministerial  duty  of  stating  an  account  The  only  thing  remain- 
ing for  the  court  to  do  upon  the  coming  in  of  the  referee's  re- 
port was  to  act  ministerially  in  entering  judgment  in  accordance 
with  the  final  decree  already  rendered.  We  ask  attention  to 
the  language  of  the  court  wherein  the  decree  directs  that  upon 
the  statement  of  said  account  between  the  parties  the  court 
efnier  judgment  in  favor  of  the  party  entitled  thereto  for  such 
sum  as  may  be  found  to  be  due  him.  The  language  is  not 
render  but  enter.  From  this  it  appears  that  the  judgment  had 
already  been  rendered,  and  that  judgment  is  to  be  entered  in 
accordance  with  the  judgment  already  rendered.  The  rendition 
of  a  judgment  is  a  judicial  act,  but  the  entry  of  the  judgment 
is  a  miuisterial  duty.    (1  Black  on  Judgments,  106-110.) 

The  distinction  which  exists,  and  which  we  have  endeavored 
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to  draw  between  an  interloeatory  decree  where  a  refiurenoe  is 
ordered  and  a  final  decree  where  a  reference  is  ordered^  is 
dearly  stated  in  1  Black  on  Jodgmente^  :page  44.  That  the 
decree  in  this  case  is  final,  see  the  following  authorities :  Forgay 
V.  Ommd,  6  How.  201 ;  Thmacm  v.  Dean,  7  Wall.  342;  MWs 
V.  Hoag,  7  Paige,  18 ;  31  Am.  Dec.  271 ;  Taylor  v.  Bead,  4 
Paige,  661;  DanwiuJth  v.  Klocky  28  Mich.  163;  NeaU  v.  Bm, 
16  Oal.  146;  Qarh  v.  Ihmnam,  46  Gal.  205;  Quadcenbush  y. 
Leonard,  10  Paige,  128 ;  Freeman  on  Jadgments,  24 ;  MoOosker 
V.  Brady y  1  Barb.  Ch.  330.  Where  the  decree  ^^  deddes  the 
rights  df  the  parties  on  the  merits,  although  it  makes  a  refer- 
-enee  to  ascertain  the  amount  due  from  one  .party  to  the  other 
on  the  basis  of  the  adjudication,  reserving  nothing  except  to 
determine  that  the  report  is  strictly  in  conformity  with  the 
decree,'^  it  is  final.  (2  DanielPs  Chancery  Practice,  994  n. 
See,  also,  1  'Black  on  Juc^ments,  §  44.)  The  reference  in  this 
case  was  not  for  the  purpose  of  determining  any  issue  involved, 
and  the  duty  of  the  referee  was  ministerial.  ^' A  new  trial  is  a 
re-examination  of  an  issue  of  £act  in  the  same  court  afler  a  trial 
and  decision  by  the  juiy,  court,  or  referee."  (Code  Civ.  Proc, 
Mont.  §  296.)  Every  issue  in  the  case  was  tried  before  the 
•reference  was  ordered.  The  trial  was  oonduded  by  the  filing 
of  the  findings  of  the  court.  No  issue  raised  by  the  pleadings 
was  submitted  to  the  referee,  and  consequently  the  stating  of 
the  account  was  not  a  trial  within  the  contemplation  of  the 
Practice  Act  of  this  State.  {Haarria  v.  San  Frandsco  8.  B.  Cb. 
41  Cal.  393.) 

De  Witt,  J. — There  is  an  appeal  from  the  judgment  and 
an  appeal  from  the  order  denying  the  motion  fi»r  a  new  trial. 
Respondent  contends  that  the  judgment  is  not  a  final  one, 
hence  that  appeal  must  be  dismissed;  and  again,  that  if  the 
judgment  is  not  final,  the  motion  for  a  new  trial  was  prema- 
ture, and  hence  that  appeal  must  be  dismissed. 

We  will  inquire  as  to  the  first  proposition.  Was  the  judg- 
ment final,  and  so  appealable;  or  was  it  an  interlocutory  order, 
and  not  appealable?  Under  the  statute,  an  appeal  can  be  taken 
only  from  a  fioal  judgment,  and  from  certain  defined  orders. 
(S§  421,  444,  Code  Civ.  Proc.)    Whether  a  judgment  is  final  or 
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not  is  sometimes  a  matter  difficult  of  determination.  Mr.  Black, 
in  his  work  on  Judgments  (§  41 ),  introduces  his  discussion  of 
this  subject  with  these  words:  *^In  drawing  the  distinction 
between  final  and  interlocutory  adjudications,  the  greatest  dif- 
ficulty has  been  experienced  in  the  case  of  decrees  in  equity; 
the  confusion  arising  principally  from  the  peculiar  nature  of 
the  decisions,  and  the  wide  range  of  means  which  chancery 
possesses  both  for  informing  the  mind  of  the  judge  and  for 
acting  upon  the  parties  concerned.  Many  tests  of  finality  have 
been  proposed/'  etc.  The  author  cites  from  Kelley  v.  Stambery, 
13  Ohio,  408,  commending  the  rule  as  laid  down  in  that  case 
as  follows:  ^^The  confusion  has  sprung  up  from  failing  to 
observe  the  distinction  between  facts  and  things  to  be  ascer- 
tained preparatory  to  final  decree,  and  facts  and  things  to  be 
ascertained  in  execnition  of  final  decree.  Because  a  final  decree 
might  direct  that  certain  facts  should  be  ascertained  in  execu- 
tion of  such  decree,  it  will  not  make  it  interlocutory;  nor,  on 
the  other  hand,  because  the  decree  finds  the  general  equities  of 
the  cause,  and  reference  is  had  to  a  master  to  ascertain  fiicts 
preparatory  to  final  disposition,  will  it  be  regarded  as  final." 

In  all  the  many  cases  that  we  have  examined  we  find  the 
general  tendency  to  be  as  laid  down  in  the  Ohio  case — that  if 
the  matters  and  things  to  be  ascertained  after  the  entiy  of  the 
judgment  are  for  the  purpose  of  carrying  that  judgment  into 
execution,  then  such  judgment  is  final.  As  is  said  in  Freeman 
on  Judgments  (§  36):  ^^If,  after  a  decree  has  been  entered,  no 
further  questions  can  come  before  the  court  except  such  as  are 
necessary  to  be  determined  in  carrying  the  decree  into  effect^ 
the  decree  is  final;  otherwise  it  is  interlocutory." 

We  have  very  carefully  examined  the  cases  cited  by  respond- 
ent in  his  brief  on  the  motion.  We  have  also  examined  the 
following  cases  in  New  York:  Swarthoui  v.  Ourtia,  4  N.  Y. 
415;  Oriffin  v.  Ootwto^,  5  Bosw.  658;  Larorenoe  v.  Farmers? 
L.  4  r.  Q).  6  Duer,  689;  Prentiss  v.  Maohado,  2  Rob.  (N.  Y.) 
660;  Ives  v.  Wller,  19  Barb.  196;  Latorence  v.  Fowler ,  20 
How.  Pr.  407 ;  OiUtenden  v.  Missionary  Soeietyy  8  How.  Pr. 
827;  aark  v.  Brooks,  2  Abb.  Pr.  N.  S.  385;  Tompkms  v. 
HyaU,  19  N.  Y.  534. 

We  are  fully  aware  of  the  modem  tendency  to  allow  but  one 
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appeal  in  a  case;  that  is,  that  a  case  shall  oome  np  altogether, 
and  not  by  piecemeal.  This,  of  course,  is  outside  of  the  con- 
sideration of  the  particular  orders  made  independently  appeal- 
able; such  as  an  order  denying  a  motion  for  a  new  trial,  etc. 
(§§  421,  444,  Code  Civ.  Proc.)  But  the  statute  of  this  State 
recognizes  that  something  may  occur  even  after  a  final  judg- 
ment whereby  a  party  may  be  so  aggrieved  that  he  should  have 
an  appeal;  and  the  section  last  above  cited  provides  for  an 
appeal  from  a  special  order  made  afler  final  judgment. 

The  case  at  bar  is  an  action  of  an  equitable  nature.  Are  all 
the  equities  of  the  parties  determined,  and  nothing  left  to  be 
done  but  to  carry  the  judgment  into  execution?  We  find  it 
remarked  in  seveval  New  York  cases  that,  although  further 
proceedings  before  the  master  are  necessary  to  carry  the  decree 
into  effect,  yet,  if  all  the  consequential  directions  depending 
upon  the  result  of  the  proceedings  are  given  in  the  decree,  it  is 
final.  Some  future  orders  of  the  court  may  be  necessary  to 
carry  it  into  effect.  So  some  future  order  of  the  court  might 
be  necessary  to  carry  into  effect  a  plain  money  judgment  in  an 
action  at  law. 

It  seems,  from  an  examination  of  the  decisions  of  the  courts 
wherein  a  Code  practice  prevails,  that  the  doctrine  of  allowing 
but  one  appeal  is  more  strictly  enforced ;  and  that  the  judgment, 
(0  be  appealable,  must  finally  determine  the  rights  of  the 
parties.  But  this  tendency  of  l^islation  and  decision  there- 
upon is  not  in  conflict  with  the  view  that,  even  if  a  judgment 
does  finally  determine  the  rights  of  the  parties,  there  may  be 
still  left  to  the  court  the  office  of  putting  the  party  into  posses- 
sion of  his  rights  so  determined,  and  the  carrying  into  execution 
of  such  judgment.  We  entertain  no  doubt  as  to  the  correctness 
of  these  principles.  Their  application  to  particular  facts  of  a 
case  is  sometimes  difficult.  The  case  at  bar  must  be  determined 
upon  its  own  facts. 

The  case  was  tried  partly  by  a  jurjrand  partly  by  the  court 
The  jury  found  one  issue — the  existence  of  the  partnership. 
This  the  court  adopted,  and  found  other  fiicts,  and  added  its 
conclusions  of  law.  It  is  to  be  observed  at  this  point  that  the 
decree  recites  that  ^'  this  cause  came  on  to  be  heard  and  deter- 
mined,''  and,  further,  ^Uhat  the  only  issue  now  being  tried  to 
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said  jury  is  whether  or  not  a  copartnership  existed/'  etc.  So 
bnt  one  issue  was  being  tried  by  the  jury,  and  the  other  issues 
by  the  court  This  appears  by  the  stipulation  of  the  parties, 
approved  by  the  court,  and  by  the  decree  itself,  which  deter** 
mbes,  as  observed,  many  issues  other  than  that  found  by  the 
jury. 

On  the  motion  to  dismiss  the  appeal  the  findikigs  and  con* 
elusions  are  not  attacked,  and  so  we  may  take  them  as  oorrectb 

The  issue  in  this  case  was  this :  The  plaintiff^  on  his  side^ 
contended  that  a  partnership  had  existed^;  that  it  had  been  di&> 
solved  by  plaintifiP's  withdrawal ;  that  the  partnerehip*  property, 
and  assets  were  in  the  possession  oi  defendant;  that  plaintiff 
was  entitled  to  an  accounting ;  that  he  was  entitledi  to  have  m- 
receiver  appointed,  and  the  property  of  the  firm  sold,  the  debts 
of  the  firm  paid,  and  the  surplus  divided  between  plaintiff  andc 
defendant,  according  to  their  several  interests^  which>  intensts^ 
the  complaint  alleged,  were  equal;  The  deffense  w«8  a  denials 
of  the  existence  of  the  partnership,  and  all  the  fkotB  auzih'ary: 
thereto  pleaded  by  plaintiff,.  and>  the  setting  up  thati  the  lela^ 
tions  of  defendent  and  plaintiff  were  that  of  employer  and: 
servant  The  judgment  of  the  court,  after  adopting  the  finding 
of  the  jury,  dHermined'  every  issue  above  recited  in  favoD  of 
plaintiff,  and  furthermore  found  that  the  shares- of  the  partnero 
were  equal. 

It  is  true  that  the  prayer  of  the  complaint,  in  section  6,  asks 
for  judgment  i^inst  defendant  for  such  sum- as  maybe  found 
due  from  defendant  to  plaintiff.  This  portion  of  the  prayer  is 
wholly  out  of  place  in  the  pleading,  for  the  whole  theoiyof  the 
complaint  is  that  plaintiff  wants  the  partnership  aflairs  wound 
up  and  settled,  and  that  out  of  the  net  assets- of  the  oonoem 
plaintiff  receive  his  share,  and  defendant  as  well  receive  his. 
The  action  is  not  on  a  money  demand!  by  plaintiff  against  de» 
fendant,  as  section  6  of  the  prayer  would  indicate^  The  osm- 
plaint  is  wholly  inconsistent  with  the  idea  that  there  is  any 
ihdebtedneas  fh>m  defendant  to  plaintiff,  Smt  the  reason  that  it 
alleges  that  plaintiff  has  drawn  more  money  from  the  allied 
partnership  than  has  the  defendant  The  complaint^  read  as  a 
whole,  makes  this  cltor^  and  thus  section  6  is  immaterial  matter^ 
{Dam»  V.  Davis,  9  Mont.  275.) 
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The  complaint  doe»  not  aak  judgment  for  any  amount  of 
money.  It  was  not  the  nature  of  the  action  for  the  complaint 
to  80  pray.  The  complaint  prayed  for  the  determination  of 
certain  matters.  Those  matters  were  all  determined  by  the 
judgment.  The  complaint  prayed  for  certain  relief,  Evei^ 
item  of  such  relief  waa  granted.  Bvery  right  allied,  every 
relief  prayed,  by  plaintiff^  was  determined  in  his  favor. 

Now  what  remains?  Simply  to  put  plaintiff  in  possession 
of  that  which  the  court  has  determined  that  he  is  ^titled  to; 
simply  to  execute  the  judgment,  which  has  settled  the  rights 
of  the  parties;  simply  to  carry  out  relief  granted.  The  oourt 
takes  possession  of  the  property  by  its  receiver.  The  referee, 
as  an  accountant,  states  the  account  The  oourt  parcels  to  this 
one  his  half,  and  to  that  one  his  half,  and  so  executes  the 
judgment.  • 

We  are  of  opinion  that  the  facts  of  this  case  &11  within  the 
rule  above  pointed  out,  and  that  the  matters  remaining  to  be 
ascertained  are  for  the  purpose  of  carrying  out  the  judgment; 
not  for  the  purpose  of  framing  the  judgment  The  judgment 
is  that  each  party  is  entitled  to  one  half  of  the  assets  of  the 
partnership,  after  the  debts  are  paid.  That  is  the  determination 
of  their  rights.  That  is  the  judgment.  The  execution  of  this 
judgment  is  all  that  remains. 

We  are  aware  of  the  condition  of  the  California,  deoisionsin 
this  matter.  Orowther  v.  Rowhmdsonj  27  Cal.  376,  was  an 
action  to  declare  certain  instruments  void.  Findings  wiere 
made,  and  the  case  was  referred  to  a  master  to  state  an  account. 
In  the  opinion  appears  a  dictum  to  the  effect  that  the  trial 
was  not  complete  until  the  report  of  the  referee  was  filed. 
This  di/stum  is  qpoted  audi  treated,  as  a  decision  in  Hinds  v. 
Oage^  56  Cal,  486,  and  Dvffw..  Du/,.71  Cal.  513.  The  ques- 
tion  is  also  touched  upon  in  Harris  v.  San  Frantnsco  Sugar 
Boning  Oo.  41  Cal.  393;  Jmea  v.  Oark,  42  Cal.  180;  aarh 
V.  Dunnam,  46  Cal.  205;  BaJLea  v.  Oage,  49  Cal.  126 ;  WiUiama 
V.  Qmroy,  62  Cal.  414;  White  v.  Ocmway,  66  Cal.  383;  Do- 
minguez  v.  Mascotti,  74  Cal.  269;  San  Diego  do.  Oo.  v.  NecUe^ 
78  Cal.  63;  Sharon  v.  Sharon,  79  Cal.  701. 

We  do  not  understand  that  it  can  be  laid  down  as  a  general 
principle  that  a  trial  is  incomplete,  and  hence  a  judgment  is  not 
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final,  gimply  beoauue  a  reference  is  had  for  some  purpose;  that  »»| 

18  to  say,  the  fact  of  a  reference  being  had  after  jadgment,  does 
not  in  itself  determine  that  the  judgment  is  not  final.    Nor  do  * 

we  think  that  the  California  cases  intend  to  so  hold,  although 
in  some  of  the  cases  from  that  court  the  principle  is  announced 
so  generally  and  without  qualification  that  the  reader  may  be 
led  to  conclude  that  the  court  intended  to  announce  that  the 
fact  of  a  reference  after  judgment;  in  itself  determined  the  non- 
final  character  of  the  judgment.  But  the  case  of  Clark  v. 
Dunnamj  following  Jones  v.  Qarkf  and  the  later  cases,  especiallj 
ISiaron  v.  SkaroUj  bring  the  principle  nearer  to  what  we  believe 
is  the  correct  rule,  as  we  have  indicated  above.  A  reference 
aft^er  judgment  does  not,  per  86,  determine  the  character  of  the 
judgment  as  to  its  finality.  It  may  be  final,  or  it  may  be  an 
interlocutory  order,  depending  upon  its  facts.  If  the  reference 
be  for  the  purpose  of  executing  the  judgment  only,  after  the 
judgment  has  finally  determined  all  the  rights  of  the  parties,  ^  [ 
then  the  judgment  is  final.  '  .* 

We  observe,  from  the  study  of  the  adjudicated  cases,  that       \ 
great  difficulty  arises  in  applying  the  rule;  but  we  are  of  opin-        \ 
ion  that  in  this  particular  case  the  facts  warrant  us  in  conclud- 
ing that  the  judgment  was  final.     The  appeal  therefore  lies. 
The  motion  for  a  new  trial  was  not  premature,  and  the  motion 
to  dismiss  the  appeal  must  be  denied,  which  is  accordingly  done. 

Motion  denied,         ^ 
Blake,  C.  J.,  and  Habwood,  J.^  concur.  f 


» iV 


MILOT,  Respondent,  v.  REED,  Appellant. 

[Sabmitted  January  4, 1892.    Dedded  Febmaiy  28, 1892. ] 

Dkeds—  Warranty—  2bz0s.— A  ooyenant  in  a  deed  to  warrant  and  defend  platnt- 
ifTs  "right,  title,  and  interest  in  and  to  said  premiBes,"  and  the  qoiet  and  peace- 
able possession  thereof,  "  onto  the  said  party  of  the  seoond  part,  his  heirs  and 
assigns,  against  the  acts  and  deeds  of  said  party  of  the  first  part,  and  aU  and 
every  person  and  persons  whomsoeyer,  lawfully  claiming  or  to  claim  the  same," 
constitutes  a  sufficient  warranty  to  compel  the  grantor  to  answer  for  taxes  law- 
fully levied  on  the  premises  oonveyed,  and  existing  as  a  lien  thereon  at  the  tuna 
of  the  oonyeyanoe  thereof. 

Appeal  from  Sixth  JudidcU  Distridy  Meagher  Cburiiy. 


• 


I 


•    • 
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Action  on  covenants  of  warranty  in  a  deed.  Defendant's 
demurrer  was  overruled  and  judgment  rendered  for  plaintiff  by 
Henry,  J. 

JSmiUh  &  Boomj  for  Appellant 

WcUerman  &  Oallawayy  for  Respondent. 

Habwood,  J. — The  facts  constituting  the  cause  of  action  in 
this  case  are  as  follows :  On  the  10th  of  September,  1890,  de- 
fendant, by  deed  of  conveyance  duly  executed  and  delivered  to 
plaintiff*,  conveyed  to  him  certain  real  estate  situate  in  the  town 
of  Castle,  Meagher  County,  Mont.  Said  deed  contained  a  oove- 
oant  in  the  following  words:  '^And  the  said  party  of  the  first 
part,  and  his  heirs,  do  hereby  covenant  that  he  will  forever 
warrant  and  defend  his  right,  title,  and  interest  in  and  to  said 
premises,  and  the  quiet  and  peaceable  possession  thereof,  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns,  against 
the  acts  and  deeds  of  said  party  of  the  first  part,  and  all  and 
«very  person  and  persons  whomsoever  lawfully  claiming  or  to 
claim  the  same/' 

At  the  time  said  deed  was  made  and  delivered,  the  real  estate 
conveyed  was  subject  to  a  tax  theretofore  duly  assessed  and 
levied  thereon,  which  tax  was  then  due  and  unpaid,  and,  at  the 
time  of  the  delivery  of  said  deed,  was  a  lien  and  encumbrance 
on  said  premises.  That  by  reason  thereof  plaintiff  paid  out 
the  sum  of  $60.59  to  extinguish  such  tax  and  satisfy  said  lien, 
which  sum  of  money  defendant  has  not  repaid  the  plaintiff. 
Upon  these  facts  averred  in  the  complaint  plaintiff  demanded 
judgment  for  the  recovery  of  said  sum  of  money. 

Defendant  demurred  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
overruled  by  the  court,  and,  on  default  of  answer  or  further 
defense  by  defendant,  a  judgment  was  entered  against  him  for 
the  recovery  of  said  sum,  from  which  judgment  this  appeal  is 
prosecuted. 

The  contention  of  appellant  is  that  the  covenants  carried  by 
the  words  "grant,"  "Iwirgain,"  and  "sell,"  by  virtue  of  section 
286,  division  6  of  the  Compiled  Statutes,  do  not  apply  to  the 
conveyance  in  this  case,  because  the  deed  contained  express  cove- 
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nanlB  and  wamntieB  by  the  grantmr.  In  support  of  this  propo* 
sition  appellant  oitee  the  oaae  of  Douglass  v.  Lewkf.  131  XT.  £k 
75,  and  other  cases  therein  cited.  That  is  to  say,,  appellant 
contends  that,  by  reason  of  the  warranty  expressed  in  said  deed 
(as  above  quoted),  the  grantor  is  preenmed  to  have  expressly 
warranted  by  the  terms  of  the  deed,  as  far  as  was  intended  by 
him,  and  the  warranties  fixed  by  statute  to  the  words  ^' grant,'' 
^^baigain,''  and  ^^selF'  are  not  incorporated  in  said  deed. 

It  dearly  appears^  when  the  complaint  is  carefully  looked  at» 
that  counsel  have  oarried  the  contention  in  the  case  at  bar  out*» 
aide  of  the  averments  of  the  complaint,  and  that  the  doctrine 
laid  down  in  Douglass  v.  Lewis,  supra^  does  not  apply  at  all 
to  the  case  at  bar,  because  it  does  not  appear  fiY>m  the  complaint 
that  said  deed  contained  either  the  words  ''grant,''  ''bargain,'^ 
or  ''selL"  The  only  covenant  of  the  deed  set  forth  in  the 
complaint  is  the  one  quoted  above.  It  is  true  that  in  the  first 
paragraph  of  the  complaint  it  is  alleged,  as  matter  of  induce- 
ment,  that  on  the  tenth  day  of  September,  1890,  defendant 
granted,  bargained,  sold,  and  conveyed  to  plaintiff  the  described 
premises;  but  this  is  merely  introductory  matter,  and  can  in 
no  way  be  considered  as  an  averment  of  a  covenanti  or  of  the 
words  contained  in  the  deed.  The  judgment  in  this  action 
was  rendered  on  the  pleadings  and  the  covenant  of  warranty^ 
set  out  in  pan^raph.  2  of  t^e  complaint,  being  the  only  oove» 
nant  of  the  deed  in  view  of  the  court,  such  judgment  must 
rest  ^tirely  upon  that  express  covenant,  and  not  upon  a  cove- 
nant implied,  by  provision  of  statute,  from- the  words. ''grant," 
^'bargain,"  and  "sell" — words  not  shown  to  have  beeniused  in 
the  deed  in  question. 

Looking  now  at  the  covenant  of  the  deed  pleaded  in  the  com- 
plaint, we  find  it  contains  two  distinct  propositions  of  warranty: 
(1)  To  warrant  and  defend  plaintiff's  "right,  title»  and  interast 
in  and  to  said  premises;"  and  (2)  "the  quiet  and  peaceable 
possession  thereof."  To  what  extent?  "Unto  the  said  party 
of  the  second  part,  his  hetrs  and  assigns,  i^inst  the  acta  and 
deeds  of  said  party  of  the  first  part,  and  all  and  every  person 
and  persons  whomsoever  lawfully  claiming  or  t»  daim  the 


same." 


We  have  no  doubt  that  this  warranty  was  sufficient  to  com«» 
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pel  the  graDtor  to  answer  for  the  taxes  lawfully  levied  on  said 
Itods^  and  existing  as  a  lien  thereon  at  the  time  he  made  and 
delivered  the  deed  in  qaestion.  By  his  failure  to  answer  the 
all^tions  of  the  complaint,  be  stands  in  view  of  the  law 
as  having  confessed  that  said  tax  was  lawfully  levied,  and  con- 
stituted a  lien  and  encumbrance  upon  the  lands  conveyed  by 
said  deed  at  the  time  he  made  said  conveyance.  (Estabrooh  v. 
Smiih,  6  Gray,  872;  66  Am.  Dee.  446;  Reed  v.  Pieree,  36  Me. 
465;  58  Am.  Dec.  761 ;  Suyck  v.  Andrews,  113  N.  Y.  81 ;  10 
Am.  St.  Rep.  432^  Daggett  v.  Reas,  79  Wis.  60;  Pieree  v. 
Herroldy  75  Iowa,  504;  Foley  v.  CXty  of  HaverhUly  144  Mase* 
352.) 

It  is  our  opinion  that  judgment  ought  to  be  affirmed,  and  it 
will  be  so  ordered,  at  the  cost  of  appellant. 

Affirmed. 

Blase,  C.  J»,  aad  D£  Witt,  J.,  concur. 
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Wtt.tji—  ndiagraphio  oodieU  —A  letter  from  a  teatator  to  Ids  attorney  in  irfAeh  h* 
aaDoaneee  bis  masriage  and  then  writes:  "  What  I  waat  is  for.  jon  to ohangd 
my  will  BO  that  she  wUl  be  entitled  to  all  that  belongs  to  her  as  my  wife.  I  am 
in  yery  poor  health  and  woald  like  this  attended  to  as  soon  as  conyenient.  I 
don't  know  what  tha  laws  are  in  Montana.  I  don't  know  what  onght  to  be 
done,  bat.  yon  do,"  soflciently  indicates  a  testamentary  intent,  and  the  statu- 
tory requirements  as  to  the  execution  and  proof  of  hologp:«phio  wills  being 
satisfied,  the  letter  will  be  treated  as  a  holographio  oodioil,  operating  as  a  re- 
pnblieatios  of  the  will  wiiieh  was  reroked  by  the  testator's  msrriage. 

AppecUfrom  SeverUh  Judicial  Distrust,  Yellowstone  Qywniy, 
Petition  for  the  probate  of  a  will.     Petition  was  denied  hj 

MlIiBUBN,  J. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

l^hifl  case  was  before  us  at  the  Jane  term,  1891,  and  the  de- 
cision is  reported  ante,  page  99.  The  report  of  that  decision 
may  be  referred  to  as  a  statement  of  the  case  on  this  appeal,  so> 
fiur  as  it  goes.  We  then  sent  the  case  back  to  the  District  Court 
for  a  trial.     It  was  tried,  and  judgment  was  rendered  refusing. 
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to  admit  the  propoanded  will  and  alleged  codicil  to  probate. 
From  this  judgment  the  proponents,  Hayes  and  Rowley,  appeaL 
The  District  Coart  submitted  tb  the  jury  that  tried  the  case 
certain  questions,  which,  with  their  answers,  are  as  follows: 
^^(1)  Was  the  decedent  competent  to  make  a  last  will  and  testa- 
ment at  the  time  of  the  execution  of  the  will  filed  by  the  pro- 
ponents for  probate  herein?    Yes.    (2)  Was  the  decedent,  at 
the  time  of  the  execution  of  said  will,  firee  &om  duress,  menace^ 
fraud,  and  undue  influence?    Yes.    (3)  Was  the  said  will  duly 
executed  by  the  decedent,  and  duly  attested  by  the  attesting  wit- 
ness?   Yes.     (4)   Did  the  decedent  write  the  letter  addressed 
to  Hon.  E.  N.  Harwood,  and  which  is  filed  herein,  as  and  for 
a  codicil  to  said  last  will  and  testament?    If  so,  was  it  received 
by  Mr.  Harwood?     Yes.     (5)  Was  the  said  letter  entirely 
written,  dated,  and  signed  by  the  hand  of  decedent  himself? 
Yes.     (6)  Was  said  letter  written  on  the  18th  of  August, 
1890?    If  not,  at  what  date  was  it  written?    Yes.     (7)  Is 
the  said  letter  the  expression  of  the  will  of  decedent  as  to  the 
disposition  he  desired  to  make  of  his  estate  ?    Yes.     (8)  Is  the 
letter  written  to  Hon.  E.  N.  Harwood  a  codicil  to  the  last  will 
and  testament  of  decedent,  executed  June  16,  1889?     Yes. 
(9)  Do  the  said  last  will  and  the  said  codicil  constitute  the  last 
will  and  testament  of  the  decedent?    Yes.    (10)  Was  decedent 
competent  to  make  a  last  will  and  testament  at  the  time  he 
wrote  the  said  letter?    Yes.     (11)  Was  the  decedent,  at  the 
time  of  writing  of  said  letter,  free  from  duress,  menace,  fraud, 
and  undue  influence?    Yes.    (11^)  Was  Mr.  Barney  of  sound 
mind  and  of  disposing  memory  from  the  time  of  his  marriage 
with  Miss  Brodie  up  to  the  time  of  his  death?    Yes.    (11|) 
Do  you  find  from  the  evidence  that  the  will  mentioned  in  the 
said  letter  is  the  identical  will  put  in  evidence  in  this  case? 
Yes.     (12)  Did  C.  E.  Barney  mail  said  letter,  or  cause  it  to 
be  mailed,  to  Mr.  Harwood?    Yes.    (13)   If  he  did  not  mail 
the  same,  but  caused  some  one  else  to  mail  the  same,  whom 
did  he  cause  to  mail  it,  and  how  did  he  cause  such  person  to 
mail  it?    His  wife ;  through  the  dairymen.    (14)   Did  the  de- 
<»dent,  Charles  E.  Barney,  make  a  will  in  the  month  of  June, 
1889?    Yes.     (15)    Was  he  a  single  or  married  man  on  said 
•date?    Single,    (16)  Did  he  afterwards,  to  wit,  on  or  about 
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the  ninth  day  of  August^  1890,  intermarry  with  Ellen  C» 
Brodie?  Yes.  (17)  Wh^  did  Charles  E.  Barney  die,  if  at 
all?  October  2  or  3,  1890.  (18)  Did  said  decedent,  on  or 
about  the  eighteenth  day  of  August,  1890,  write  a  letter  to 
Hon.  E.  N.  Harwood,  in  which  he  requests  said  Harwood  to 
change  or  modify  some  will  referred  to  in  said  letter,  or  re- 
questing him  to  write  a  codicil  to  a  will?  Yes.  (19)  If  you 
find  from  the  evidence  that  said  decedent,  Charles  E.  Barney, 
wrote  such  a  letter,  state  whether  said  Harwood  complied  with 
said  request,  and  whether  any  change  or  codicil  was  made  to 
said  will  by  said  Harwood.    No.'' 

After  the  return  of  these  findings  by  the  jury,  the  court  filed 
the  following :  Findings  of  fact  and  conclusions  of  law  by  the 
court:  The  court  finds  the  following  facts  and  conclusions  of 
law,  and,  so  &r  as  the  findings  of  the  jury  conflict  therewith, 
they  are  set  aside;  and,  so  far  as  the  jury  findings  do  not  con- 
flict, the  jury  findings  are  affirmed,  and  made  the  findings  of 
the  court.  The  court  finds  that  the  will  in  question  was  in  the 
possession  of  Hon.  E.  N.  Harwood,  and  by  him  delivered  to 
the  clerk  of  the  court,  as  was  also  the  said  letter.  That  from 
the  time  of  the  writing  of  the  alleged  codicil  until  the  day  of  the 
death  of  C.  E.  Barney  the  said  Barney  was  of  sound  and  dis- 
posing mind  and  memory.  There  were  two  sheets  in  said  letter, 
or  alleged  codicil ;  and  no  evidence  was  oflered  or  produced  to 
the  effect  that  there  were  only  two  when  written.  The  letter  or 
alleged  codicil  bears  on  its  face  the  year  date  of  1880 — a  date 
prior  to  the  execution  of  the  will.  C.  E.  Barney  did  not 
execute  a  codicil  to  said  will. 

Conclusions  of  law :  The  said  letter  is  not  a  codicil  in  law. 
The  will  was  revoked  by  subsequent  marriage.  The  will  was 
not  republished  by  said  letter.  Neither  said  will  nor  said  alleged 
codicil  or  letter  should  be  admitted  to  probate. 

The  court  then  found :  *^  As  conclusions  of  law,  this  court 
finds  that  said  letter  is  not  a  codicil  in  law.  The  will  was  re- 
voked by  decedent's  subsequent  marriage.  The  will  was  not 
republished  by  said  letter.  Neither  said  will  nor  said  alleged 
codicil  (or  letter)  should  be  admitted  to  probate." 

Judgment  was  accordingly  rendered  as  follows :  ''  It  is  further 
ordered,  adjudged,  and  decreed,  by  reason  of  the  premises  afore- 
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said,  that  neither  wd  alleged  will  nor  said  alleged  oodicil^  nor 
either  of  them,  be  admitted  to  probate/' 

From  this  jnc^ment  the  proponents  of  the  will  appeal. 

0,  F.  Ooddardy  and  OuBeriy  Sanders  &  ShdLon^  for  Appellants. 

(See  brief  in  Barney  v.  HayeSj  anie,  p.  99.) 

Savage  &  Day,  for  Respondent. 

(See  brief  in  Barney  v.  Hayes,  ante,  p.  99.) 

Db  Witt,  J.— The  Probate  Practioe  Act  (§  22)  provides: 
^'The  jury,  after  hearing  the  case,  must  return  a  special  verdict 
upon  the  issues  submitted  to  them  by  the  court,  upon  which  the 
judgment  of  the  court  must  be  rendered,  either  admitting  the 
will  to  probate  or  rejecting  it.'' 

It  is  not  disputed  that  the  original  will  was  properly  executed, 
and  was,  before  the  marriage  of  the  decedent,  a  good  and  valid 
will.  It  is  conceded  that  the  marriage  of  deeedait  revoked  that 
will.  (§  459,  p.  384,  Comp.  Stats.)  It  is  clear  that,  if  the  letter 
of  the  decedent  is  a  codicil  to  said  will,  it  republished  the  will, 
and  that  the  will  and  codicil  together  constitute  the  last  will  and 
testament  of  the  decedent.  (§  448,  p.  382,  Comp.  Stats.)  The 
letter  referred  to  the  previous  will.  The  whole  gist  of  the  case, 
therefore,  is  whether  said  letter  was  a  codicil ;  that  is,  whether 
it  was  testamentary  in  character.  The  court  submitted  to  the 
jury  a  great  number  of  questions,  which  seem  to  have  included 
all  matters  of  fact  in  the  case.  The  court  also  required  the  jury 
to  determine  whether  said  letter  was  a  codicil.  The  jury  said 
that  it  was.  The  court  set  aside  this  finding,  and  held  that  the 
letter  was  not  a  codicil.  The  respondent  now  contends  that  this 
finding  of  the  jury  was  a  conclusion  of  law,  and  that  the  court 
was  not  bound  thereby,  and  that  such  finding  was  practically  a 
nullity.  Appellant  contends  that  the  court  was  bound  by  all 
the  findings  of  the  jury,  and  that  it  was  error  to  set  them  aside. 
The  court  certainly  submitted  all  the  facts  to  the  jury.  It 
looks  as  if  a  large  portion  of  the  law  as  well  had  gone  to  the 
jury  for  determination,  and  that  the  court  was  then  dissatafied 
with  the  jury's  view  of  the  law. 
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Bat  passing  this  anomalous  condition  of  afiairs^  and  disre- 
garding the  submission  of  law  to  the  jury,  we  will  decide  this 
appeal  upon  the  following  view :  The  facts  are  all  found.  The 
findings  have  never  been  attacked.  We  take  them  all  as  true. 
^On  these  facts,  did  the  court  correctly  construe  the  letter  from 
the  deceased  to  his  attorney?  That  is  to  say,  we  will  proceed 
to  determine  whether  the  said  letter  was,  under  the  established 
facts,  a  codicil,  and  testamentary  in  character. 

It  is  claimed  that  the  letter  is  an  holographic  will  or  codiciL 
The  statute  provides  as  follows:  ^' Sec.  439.  An  holographic 
will  is  one  that  is  entirely  written,  dated,  and  signed  by  the 
hand  of  the  testator  himself.  It  is  subject  to  no  other  form, 
and  may  be  made  in  or  out  of  this  Territory  (State),  and  need 
not  be  witnessed.''  '^Sea  19.  An  holographic  will  may  be 
proved  in  the  same  manner  that  other  writings  are  proved." 
It  is  perfectly  clear  from  the  findings  that  this  letter  fulfills 
every  requirement  of  the  statutes,  mipra,  as  to  the  execution  and 
proof. 

The  only  question  remaining  is  whether  it  is  testamentary  in 
character.  A  decision  of  this  point  was  reserved  on  the  former 
appeal  of  this  case. 

^' A  will  is  an  instrument  by  which  a  person  makes  a  dispo- 
sition of  his  property,  to  take  effect  after  his  decease.'^  (1  Jar- 
man  on  Wills,  26,  and  notes.) 

'^  A  last  will  and  testament  may  be  defined  as  the  disposition 
of  one's  property,  to  take  effect  after  death.''  (1  Bedfield  on 
Wills,  6.) 

^^ Swinburne  defines  a  ^testament'  to  be  a  ^ just  sentence  of 
our  will,  touching  that  we  would  have  done  afl^r  our  death.'" 
{Turrier  v.  Scott,  51  Pa.  St.  132.)  Wcerner,  in  the  American 
Law  of  Administration,  expresses  the  same  views.     (Ch.  5.) 

The  decedent  in  this  case,  in  the  letter  in  question,  announces 
his  marriage,  and  then  writes :  "  What  I  want  is  for  you  to 
change  my  will  so  that  she  [his  wife]  will  be  entitled  to  all 
that  belongs  to  her  as  my  wife.  I  am  in  very  poor  health  and 
would  like  this  attended  to  as  soon  as  convenient.  I  don't 
know  what  the  laws  are  in  Montana.  I  don't  know  what 
ought  to  be  done,  but  you  do," 

Do  these  words  disclose  an  animin  testandif 
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The  writer  expresses  his  wish  that  his  wife  shall  have  some* 
thing.  The  reasonable  construction  of  the  letter  is  that  he 
wished  her  to  have  a  certain  portion  of  his  estate  after  hia 
death.  His  intent  may  be  expressed  by  the  word  ^^want,'' 
which  he  uses,  or  "wish,"  or  "desire,"  as  well  as  by  the  words 
"command"  or  "direct"  .  {Busby  v.  Lynn,  37  Tex.  160.)  To 
be  sure,  what  the  decedent  wrote  was  that  he  '^wanted  his  will 
changed."  It  is  ai^ued  that  it  was  not  changed.  But  did  not 
this  letter  change  it?  The  original  will  was  the  expression  of 
his  intention,  on  June  16,  1889,  as  to  the  disposition  of  hia 
property  after  death.  That  was  his  "  will,"  nsing  that  word  in 
its  original  sense  of  "intent,"  "desire,"  or  "command."  Now, 
on  August  18,  1890,  he  had  another  "will"  or  "intent"  or 
"desire."  That  later  "will"  or  "intent"  or  "desire"  he 
dearly  expressed  in  his  letter  of  that  date.  That  letter  was, 
using  the  old  delSnition,  "  his  just  sentence  of  his  will  touching 
what  he  would  have  done  after  his  death."  Can  any  one  read 
the  decedent's  letter  and  be  in  any  doubt  as  to  what  he  intended 
should  be  the  disposition  of  his  property  as  to  his  wife?  We 
think  not.  Such  holographic  will  need  not  be  in  any  particular 
form.  (§  439,  Prob.  Prac.  Act)  If  the  decedent's  intention  is 
clear,  that  intent  must  not  be  ignored  because  the  language  is 
not  technical.  The  expression  of  decedent's  intention  is  as  clear 
as  that  in  the  case  of  Estate  of  Wood^  36  Cal.  76 ;  or  in  the  case 
of  Succession  of  Ehrmbergy  21  La.  An.  280 ;  99  Am.  Dea  729. 
In  the  latter  case  the  holographic' will  was  as  follows: — 

"New  Orleaitb,  September  16,  1859. 
^Mrs.  Sophie  Loper  is  my  heiress.  G.  EHRENBEBa. 

"The  legatee's  name  is  correctly  spelled  Loeper. 

"G.  Ehrenberg." 

On  the  back  of  this  instrument  is  written  the  following: 
"  Ehrenberg's  will,  to  be  opened  by  S.  B.  Patrick,  who  will  see 
it  executed.  A  copy  of  this  will  is  left  in  the  hands  of  the 
heiress."  (See,  also,  Clarke  v.  Ransom,  60  Cal.  696,  and  au- 
thorities cited;  also  Bobnett  v.  Asfdock,  49  Mo.  171;  MorreB 
y.  Dickey,  1  Johns.  Ch.  162,  opinion  by  Chancellor  Kent; 
Cowley  V.  Knapp,  42  N.  J.  L.  297;  Byers  v.  Hoppe,  61  Md* 
206 ;  48  Am.  Rep.  89.) 
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No  motion  for  a  new  trial  was  made  in  the  case  at  bar.  The 
findings  of  fact  were  not  attacked.  Whatever  the  jary  may 
have  found  as  to  the  law  we  do  not  consider.  Bat  we  are  of 
opinion  that  when  the  District  Court  had  before  it  the  facts 
found,  the  conit  should  have  concluded  that  those  fitcts  estab- 
lished the  letter  in  evidence  to  be  a  codicil.  The  judgment  is 
therefore  reversed,  the  cause  is  remanded,  and  the  District 
Court  is  directed  to  admit  to  probate  the  will  of  June  15, 1889, 
with  the  said  letter  of  decedent  as  a  codicil;  the  two  writings 
t(^ther  constituting  the  last  will  and  testament  of  said  Charles 

E.  Barney,  deceased. 

Iteversed, 

Blake,  C.  J.,  concurs.  Habwood,  J.,  being  disqualified,  did 
not  sit  in  this  case. 


CUSHING,  Appellant,  v.  QUIGLEY,  Respondent,      irirfl 

[Babmitted  December  16, 1891.    Decided  Febraary  29, 1892.]  fSLiSSi 


BxxiCFnoNB—  Wage»  ofjudgmerU  debtor —Evidenoe,-~WheTe  the  wages  of  a  Judg- 
ment debtor  were  levied  npon  and  by  him  claimed  as  exempt  from  execution, 
as  hiB  personal  earnings,  within  thirty  days  preceding  the  levy  and  necessary  for 
the  use  of  his  family  residing  in  this  State,  supported  wholly  or  in  part  by  his 
labor,  under  section  821  of  the  Code  of  Civil  Procedure,  evidence  on  behalf  of 
the  of&oer  making  the  levy,  in  an  action  against  him  to  recover  such  wages,  as 
to  the  quantity  and  value  of  the  property  held  in  the  name  of  plaintiff's  wife, 
and  used  by  the  family  in  common,  and  during  such  period,  is  admissible  upon 
the  issue  as  to  whether  or  not  the  family  was  in  fact  supported  by  the  Afnnings 
of  the  plaintiff,  or  from  some  other  source. 

BUxM-- Same -^Fraud-^ Instructions, — In  such  case  the  plaintiff  could  commit  no 
fraud  upon  his  creditors  by  delivering  such  earnings  to  his  wife  to  be  used  for 
the  support  of  his  family  when  the  same  were  necessary  for  that  purpose,  and 
it  is  not  error  for  the  court  to  refuse  to  instruct  the  Jury  that,  though  the 
plaintiff  gives  his  wages  to  his  wife  for  the  express  purpose  of  defeating  his 
creditors,  but  if  the  same  is  necessary  for  the  support  of  his  family  in  whole  or 
in  part,  they  should  disregard  the  fraud  on  his  part  altogether,  as  such  instruc- 
tion is  unnecessary  and  misleading  when  viewed  in  connection  with  other 
instructions  to  the  effect  that  creditors  could  not  rely  upon  any  question  of 
fraud  in  seeking  to  reach  property  exempt  under  the  law,  and  defining  the 
meaning  of  the  word  "necessary"  when  used  in  statutes  exempting  such  earn- 
ings from  execution. 

Appeal  from  Third  Judicial  District^  Deer  Lodge  County. 

A.ction  for  debt.     The  cause  was  tried  before  Durfee,  J. 
Defendant  had  judgment  below. 

ToL.  XL— 87. 
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Brandy  &  Scharnikow,  for  Appellant. 

L  A  gift  from  the  husband  to  the  wife  of  property  exempt 
from  exeoation  is  not  a  fraud  upon  the  creditors  of  the  hu^ 
band.  {Robb  v.  Brewer,  60  Iowa,  539 ;  Pike  v.  Miles,  23  Wia. 
164;  99  Am.  Dec.  148,  and  note.) 

II.  The  purpose  of  exemption  of  wages  of  a  laboring  man 
is  to  enable  husbands  to  support  their  fiunilies,  and  such  ex- 
emption laws  should  be  liberally  construed.  {In  re  McManiu^ 
Edate,  87  Cal.  292;  22  Am.  St.  Bep.  250;  Pettii  y.  Muakegtm 
etc.  Cb.  74  Mich.  214.) 

IIL  The  sole  trader  act  does  not  make  the  wife  the  head 
of  the  family,  nor  in  any  respect  change  the  marital  relations 
further  than  her  business  as  a  sole  trader.  {Saunders  v.  WMer, 
39  Cal.  291.)  Nor  is  it  necessary  that  the  debtor  should  be 
the  head  of  the  family,  in  order  to  entitle  him  to  his  exemp- 
tions. (Zimmerman  v.  Franke,  34  Kan.  650.)  The  sole  trader 
act  makes  the  wife  responsible  for  the  support  of  the  children, 
but  in  no  way  does  it  take  away  the  responsibility  of  the  hus- 
band, who  is  also  liable.  In  no  way  does  this  act  deprive 
either  the  wife  or  the  husband  of  their  exemptions,  the  inten- 
tion of  this  act  being  only  to  extend  the  responsibility  and 
liability  of  the  wife,  in  return  for  the  privil^es  accorded  her  to 
do  business  in  her  own  name. 

IV.  The  husband  and  wife  are  both  liable  for  the  support 
of  their  family,  and  if  the  husband's  wages  are  used  in  the 
support  of  the  family,  they  are  exempt  from  garnishment  or 
execution.  (9  Am.  &  Eng.  Encyd.  of  Law,  pp.  816-820; 
Schouler  on  Domestic  Relations,  §  154^  p.  226;  2  Bishop  on 
Marriage  and  Divorce,  §  528,  p.  448.) 

Cole  &  WhUehiUf  for  Respondent. 

L  Wlien  a  sheriff  takes  property  of  a  debtor,  who  chums 
that  it  is  exempt  from  seizure  upon  execution,  it  is  not  enough 
for  him  to  simply  claim  the  exemption  in  the  mode  prescribed 
by  statute,  but  he  must  prove  that  the  property  was  exempt 
and  thus  the  seizure  was  illegal.  In  this  case,  in  order  to 
secure  the  benefit  of  the  statute  exempting  the  wages  of  a 
married  man^  the  appellant  must  show  affirmatively  and  cer- 
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tainly  that  his  earnings  for  the  month  of  June,  1890^  were  in 
fact  necessary  for  the  support  of  his  family  at  that  time.  {Arthur 
V.  UnkaH,  96  U.  S.  122;  Orijin  v.  Lathvlu,  14  Barb.  456; 
TuMle  V.  Bach,  14  Barb.  417;  Swan  v.  Stephens,  99  Mass.  7; 
Van  Bidder  v.  Jaeobs,  14  Johns.  434 ;  Boeaker  v.  Pickett,  81 
Ind.  554;  Ouiae  v.  State,  41  Ark.  249;  Brigga  v.  MoOuUaugh, 
36  Cal.  542.) 

II.  The  evidence  of  the  appellant's  witnesses,  without  con- 
sidering that  of  the  defendant,  show  that  the  wages  seized  were 
not  needed  for  the  support  of  the  family  at  all,  but  to  pay  a 
meat  bill  of  about  one  hundred  and  fifty  dollars,  furnished  to 
appellant's  wife  for  consumption  in  a  boarding-house  she  was 
carrying  on  as  a  sole  trader.  The  appellant's  evidence  shows 
also,  beyond  any  question,  that  since  the  year  1885,  by  means 
of  a  married  woman's  separate  list  of  property  and  a  declaration 
of  sole  tradership,  his  wife  had  covered  up,  under  her  name, 
from  his  creditors,  not  only  all  his  property  of  every  descrip- 
tion, but  had  also  concealed  and  absorbed  every  dollar  of  his 
wages  in  her  separate  property  and  business  for  a  period  of  two 
years  and  a  half,  immediately  preceding  the  seizure  of  his  wages 
by  respondent.  It  was  proven  also  that  the  value  of  the  wife's 
property  was  at  least  two  thousand  five  hundred  dollars,  with 
no  indebtedness  on  it,  and  that  during  most  of  this  time  the 
whole  family  was  supported  by  the  wife  out  of  her  business  as 
a  sole  trader.  If  such  evidence  (without  considering  any  ques- 
tion of  fraud)  does  not  show  conclusively  that  appellant's  wages 
for  the  month  of  June,  1890,  were  not  necessary  for  the  support 
of  his  &mily,  but  were  intended  rather  to  be  hoarded  away  with 
his  former  monthly  earnings  which  are  not  exempt,  as  profits 
of  the  wife's  business,  it  most  certainly  is  some  evidence  of  that 
fact.  If  there  is  any  substantial  evidence  to  support  the  verdict 
of  the  jury,  this  court  will  not  set  it  aside.  {Ramsey  v.  Oori-- 
land  OatOe  Q>.  6  Mont  601.) 

III.  The  wages  of  a  judgment  debtor  are  not  exempt  if  he 
has  a  family,  but  fails  to  provide  for  them;  nor  can  the  obli- 
gation of  maintaining  his  family  be  enforced  if  the  wife  has 
sufficient  means  of  her  own  for  that  purpose.  {Martin  v. 
Sheridan,  2  Hilt.  586;  Stewart  on  Marriage  and  Divorce^ 
a  179, 180,  372.), 


i 
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Habwood,  J. — This  action  was  brought  to  recover  from  de- 
fendant the  sum  of  one  hundred  and  thirty-one  dollars,  said  sam 
having  been  earned  by  and  was  due  plaintiff  from  the  Anaconda 
Smelting  Company,  and  was  collected  by  defendant  on  or  about 
July  18,  1890,  acting  as  sheriff  of  Deer  Lodge  County,  under 
and  by  virtue  of  an  execution  duly  issued  on  a  valid  judgment 
in  favor  of  one  Menard  against  Cushing,  the  plaintiff  in  this 
action.  Plaintiff  made  a  demand  for  the  release  of  said  money 
on  the  ground  that  the  same  was  exempt  from  levy  under  the 
provisions  of  subdivision  10  of  section  321  of  the  Code  Civil 
Procedure,  alleging  that  said  money  represented  his  personal 
earnings  during  the  last  thirty  days  prior  to  said  levy,  and  was 
necessary  for  the  support  of  his  family  residing  in  this  State. 

The  statute  cited  and  relied  on  for  such  exemption  reads  as 
follows :  ^^  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next  preceding 
the  levy  of  the  execution  (or  levy  of  attachment),  when  it  shall 
be  made  to  appear  by  the  debtor's  affidavit,  or  otherwise,  that 
such  earnings  are  necessary  for  the  use  of  his  family  residing  in 
this  State,  supported  wholly  or  in  part  by  his  labor/' 

When  the  case  came  on  for  trial  the  parties  to  the  action,  by 
mutual  admission,  stripped  the  cause  of  all  other  issues,  save 
and  except  the  issue  as  to  whether  or  not  said  wages  were 
'^  necessary  for  the  use  of  plaintiff's  family  residing  in  this 
State,  supported  wholly  or  in  part  by  his  labor."  Upon  the 
trial  of  this  issue  the  jury  found  for  defendant,  and  judgment 
was  rendered  in  his  favor  accordingly.  Plaintiff  moved  for  a 
new  trial  on  the  grounds:  (1)  Insufficiency  of  evidence  to 
justify  the  verdict;  (2)  that  the  verdict  is  contrary  to  law; 
(3)  error  of  law  occurring  at  the  trial,  and  excepted  to  by  the 
moving  party.  The  motion  for  new  trial  was  overruled  by  the 
court,  and  plaintiff  thereupon  appealed  from  the  order  overrul- 
ing said  motion  and  from  the  judgment. 

It  was  shown  by  the  evidence  introduced  on  the  trial  that 
plaintiff  was  at  the  time  of  said  levy  a  married  man,  residing 
with  his  family  at  Anaconda,  Deer  Lodge  County*  His  family 
consisted  of  his  wife  and  seven  children.  At  the  time  of  said 
levy,  and  prior  thereto,  his  wife  was  engaged  in  the  business  of 
conducting  a  boarding  and  lodging  house  at  said  place,  furnish- 
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ing  board  to  persons  varying  in  number  from  fifteen  to  twenty 
during  each  month.  Plaintiff  at  the  same  time  was  working  at 
his  trade  as  stone-mason  for  said  smelting  company.  The  plaint- 
iff and  his  wife  and  children  resided  together  at  said  boarding- 
housC;  and  the  wages  earned  by  plaintiff  were  delivered  to  his 
wife^  and  used  by  her  in  the  payment  of  bills  contracted  in  run- 
ning said  boarding-house  business.  During  the  trial  defendant 
was  permitted,  over  the  objections  and  exceptions  of  plaintiff, 
to  ask  plaintiff's  witness^  concerning  the  quantity  and  value 
of  property  held  in  the  name  of  plaintiff's  wife,  and  used  in 
running  said  boarding-house  business,  and  by  said  family  in 
common  as  a  home.  Defendant  was  also  allowed  to  introduce 
in  evidence  a  list  of  separate  property  and  a  declaration  of  sole 
trader  made  by  plaintiff's  wife,  and  recorded  in  the  oi&ce  of  the 
county  clerk  and  recorder  of  said  county.  To  the  introduction 
of  which  evidence  and  documents  plaintiff  excepted,  and  assigns 
the  action  of  the  court,  in  receiving  the  same  in  evidence,  as  error. 
We  cannot  concur  with  counsel  for  appellant  in  the  propo- 
sition that  the  court  erred  in  the  admission  of  said  evidence, 
because  said  property  was  used  as  the  home  of  plaintiff  and  said 
family  in  common.  The  family  boarded  at  the  table,  supported 
jointly  by  the  business  of  keeping  boarders  and  the  earnings 
of  plaintiff.  This  property,  then,  although  the  title  of  it  was 
in  the  name  of  the  wife,  was  used  at  the  time  and  enjoyed  by 
the  family  for  their  common  benefit.  The  question  at  issue 
pertained  to  the  ways  and  means  by  which  said  family  received 
its  support  at  the  time  in  question,  and  when  it  was  shown  that 
«aid  property  was  used  in  the  support  of  said  family  at  the  time 
in  question,  the  evidence  as  to  the  kind,  quantity,  value,  and  use 
of  said  property  became  material.  It  appears  from  the  evidence 
introduced  on  behalf  of  the  plaintiff  that  no  division  was  made 
in  the  earnings  of  the  members  of  said  family.  The  earnings 
of  the  wife,  through  the  boarding-house  business  carried  on  by 
her,  and  the  earnings  of  the  husband  in  his  employment,  were 
thrown  into  a  common  fund,  which  was  used  for  the  support 
of  the  family,  the  carrying  on  of  said  business,  and  the  pur- 
chase of  property;  and  the  property  thus  used  in  common  for 
the  benefit  of  the  family  seems  to  have  been  a  material  factor 
in  its  support  during  the  time  in  question. 
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The  theory  of  appellant's  oounsel  appears  to  be  that  this  case 
should  be  considered  and  determined  wholly  on  the  question  as 
to  whether  or  not  such  an  amount  as  was  earned  during  the 
period  in  question  would  be  required  for  the  support  of  the 
family,  and  if  only  sufficient  for  that  purpose  the  case  ought 
to  be  determined  in  favor  of  plaintiff,  on  the  ground  that  it  is 
bis  duty  to  support  his  family.  This  would  leave  out  of  con- 
sideration the  question  as  to  whether  or  not  the  family  was  in 
fact  supported  by  the  earnings  of  the  husband,  or  from  some 
other  source.  The  earnings  might  not  be  more  than  sufficient 
to  supply  the  fisimily  at  the  time  if  the  family  had  no  other 
source  of  supply,  and  in  that  case  the  exemption  would  surely 
apply.  But  if  all  other  facts  were  excluded  from  consideration, 
the  exemption  on  that  theory  would  prevail,  where  the  wife 
had  a  large  estate,  and  it  could  be  shown  that  she  had  actually 
supported  herself  and  child  or  children  therefrom,  and  that 
the  husband's  earnings  were  neither  required  nor  used  for 
that  purpase,  and  on  that  theory  the  exemption  would  have  to 
prevail,  although  it  could  be  shown  that  the  husband  had  a 
fund  from  past  earnings  or  other  source  more  than  suffident  to 
supply  all  necessaries  required  for  the  family  at  the  time  in 
question;  for  if  the  amount  of  earnings  at  the  time  and  the 
wants  of  the  family  only  were  considered,  it  would  probably 
appear  in  each  of  such  cases  that  the  earnings  were  not  more 
than  sufficient  for  the  family's  support,  while  in  fact  the  case 
might  be  that  such  earnings  were  neither  necessary  nor  used 
for  the  support  of  the  family.  Again,  in  case  the  judgment 
debtor's  family  consisted  of  one  child,  for  instance,  who  was 
wholly  supported  by  some  generous  relative,  in  such  case,  fol- 
lowing the  theory  that  we  should  look  only  to  the  amount  of 
the  debtor's  earnings  and  the  wants  of  his  family,  it  might  be 
made  out  that  his  earnings  were  not  more  than  sufficient  to  sup- 
port his  child,  and,  if  that  concluded  the  inquiry,  the  exemption 
must  prevail,  although  the  earnings  were  not  used  for  that  pur- 
pose. In  our  opinion  tlie  court  adopted  the  correct  rule,  and 
allowed  investigation  as  to  the  means  through  which  the  fiunily 
actually  received  its  support  during  the  time  in  question. 

The  court  gave  to  the  jury  the  following  instruction  (No.  4)  r 
''In  determining  the  question  whether  the  plaintiff  is  entitled 


11  Mont]  Cdbhing  v.  Quigley.  583 

to  his  exemptioD,  jou  may  leave  out  of  ooDsideration  altogether 
the  qaestion  of  fraud  in  the  gift  by  the  plainti£P  to  his  wife  of 
the  money  with  which  the  property  upon  which  the  plaintiff 
and  his  family  resided  in  Anaconda  was  purchased.  The  ques- 
tion for  you  to  decide  is  whether  that  property  furnished  a  sup- 
port to  the  plaintiff's  family,  so  that  he  is  freed  entirely  from 
the  necessity  of  contributing  to  its  support  Creditors  cannot 
rely  upon  any  question  of  fraud  in  dealing  with  or  seeking  to 
reach  the  property  exempt  to  heads  of  families  under  the  law/' 

The  giving  of  said  instruction  is  not  complained  of  by  ap- 
pellanty  but  it  appears  that  the  court  modified  the  instruction  as 
originally  drawn  by  eliminating  therefrom  the  following  clause: 
''And  though  it  appear  that  the  plaintiff  gives  his  wages  to  his 
wife  for  the  express  purpose  of  defrauding  his  creditors,  but  that 
the  same  is  necessary  for  the  support  of  his  family,  in  whole  or 
in  part,  you  should  disregard  the  fraud  on  his  part  altogether, 
and  still  find  your  verdict  in  his  favor.''  Appellant  contends 
that  the  court  committed  error  in  excluding  that  clause  from 
the  instruction  before  delivering  it  to  the  jury.  This  assign- 
ment of  error  ought  to  be  considered  in  connection  with  other 
instractions  given  to  the  jury.  Instructions  Nos.  3  and  6,  as 
given  to  the  jury,  read  as  follows: — 

'^3.  The  word  'necessary,'  as  used  in  the  statutes  exempting 
the  wages  of  the  laboring  man,  'when  necessary  for  the  support 
of  his  fiunily,  in  whole  or  in  part,'  does  not  mean  that  his 
wages  must  be  absolutely  indispensable  to  the  bare  subsistence 
of  the  fSamily,  and  that  the  family  conld  not  live  without  them, 
but  is  used  in  a  broader  and  less  rigid  sense,  looking  rather  to 
the  comfort  and  well-being  of  the  fiimily,  and  contemplates  the 
furnishing  to  it  whatever  is  necessary  to  its  comfort  and  wall- 
being,  as  distinguished  from  luxuries.  If,  then,  you  find  that 
the  plaintiff's  wife,  by  care  and  economy,  could  support  herself 
and  her  children,  providing  a  bare  subsistence,  but  that,  by  the 
use  of  the  wages  of  the  plaintiff,  she  and  her  family  could  have 
a  more  comfortable  support,  without  luxury  and  extravagance, 
then  yon  are  warranted  in  finding  that  the  plaintiff's  wages  are 
necessary  for  the  support  of  his  family,  and  therefore  he  is 
entitled  to  recover  in  this  action." 

"6.  If  you  find  from  the  evidence  that  in  the  month  of 
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July,  1890,  the  defendant  collected  one  hundred  and  thirtj-one 
dollars  of  wages  of  plaintiff's  earnings  during  the  thirty  days 
prior  to  that  date,  and  that  the  same  was  partly  necessary  for 
the  support  of  his  family,  either  directly  or  indirectly,  you  will 
find  a  verdict  for  the  plaintiff.'' 

Recurring  now  to  the  language  struck  out  of  instruction  No. 
4^  on  which  appellant  assigns  error,  we  think  that  clause  was 
not  only  unnecessary  in  view  of  the  other  instructions  given, 
but  th^  language  of  it  was  incongruous,  and  not  a  clear  state- 
ment of  the  law.  If  a  man  is  confronted  with  two  demands 
for  bis  earnings  —  (1)  to  pay  the  same  to  bis  creditors;  and 
(2)  to  use  his  earnings  for  the  more  pressing  and  paramount 
demand  of  supplying  the  wants  of  his  family — and  he  choose 
tlie  latter,  and  obey  the  more  sacred  and  paramount  demand, 
with  the  sanction  of  a  statute  which  expressly  justifies  and 
guarantees  him  from  interference  in  carrying  out  this  purpcsey 
we  do  not  think,  in  such  a  case,  it  could  be  said,  in  harmony 
with  the  conditions  which  prompted  his  action,  that  he  may 
have  done  this  ^'with  the  express  purpose  of  defrauding  his 
creditors."  Nor  do  we  think  it  would  be  in  harmony  with  the 
existing  conditions,  in  such  a  case,  to  say  to  the  jury,  '^You 
should  disr^ard  the  fraud  on  his  part  altogether."  No  such 
consideration  is  proper  in  this  connection,  because  there  could 
be  no  fraud  in  such  conduct.  If  it  was  intended  by  the  lan- 
guage struck  out  of  instruction  No.  4  to  say  to  the  jury  that  if 
the  plaintiff  delivered  his  earnings  to  his  wife  to  be  used  for  the 
support  of  his  family,  and  the  same  were  necessary  for  that  pur- 
pose, in  so  doing  he  could  commit  no  fraud  upon  his  creditors, 
such  instruction  would  be  eminently  proper.  The  court,  in  in- 
structions Nos.  3,  4,  and  6,  covered  this  ground  fully,  clearly, 
and  fairly,  as  we  believe,  without  the  language  which  was  struck 
out  of  No.  4,  and  which,  as  expressed  in  that  clause,  might  have 
been  misleading. 

Appellant  complains  that  the  court  erred  in  giving  to  the  jury 
instruction  No.  8,  which  reads  as  follows :  ^' You  are  instructed 
that  a  debtor  cannot  voluntarily  surrender  property  to  his  wife, 
nor  can  she  voluntarily  assume  the  possession  and  ownership  of 
it^  to  the  prejudice  of  his  creditors.  Such  transactions  are  con- 
bidered  in  law  fraudulent  and  void  as  to  the  creditors  of  the 
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husband.  And  if  yoa  believe  from  the  evidence  that  the  earn- 
ings of  the  plaintiff  in  this  action  were  voluntarily  used  by  him 
in  the  payment  of  some  of  the  bills  incurred  by  bis  wife  in 
carrying  on  her  business^  and  thereby  the  receipts  from  such 
business  were  increased,  and  such  earnings  were  not  necessary 
for  the  support  of  the  plaintiff ^s  family,  then  you  will  find  your 
verdict  for  the  defendant 

The  first  portion  of  this  instruction,  if  viewed  entirely  alone, 
might  be  found  too  narrow  a  statement  of  law  applicable  to  the 
case.  So  it  would  be  with  many  instructions  if  one  clause  or 
one  statement  should  be  taken  out  and  considered  entirely  alone. 
But  the  first  part  is  modified  and  made  applicable  to  the  case 
in  question  by  the  language  of  the  latter  part  of  the  same  in- 
struction. Instructions  are  to  be  considered  together,  as  laying 
before  the  {ury  a  statement  of  the  law  applicable  to  the  case  in 
question.  This  instruction  must  be  considered  as  one  among 
the  whole  number,  suggesting  to  the  jury,  when  considered  as  a 
whole,  the  view  of  the  law  applicable,  and  to  be  considered  by 
them  in  determining  this  case.  In  that  view  of  these  instruo- 
tions,  we  find  no  error  in  the  giving  of  instruction  No.  8. 

Lastly,  it  is  contended  by  appellant  that  the  evidence  is  in- 
sufiBcient  to  support  the  findings  of  the  jury.  This  assignment 
of  error  is  based  on  the  theory  heretofore  adverted  to,  i.  e.,  that 
the  only  question  for  consideration  is  the  amount  earned  and 
the  amount  necessary  to  support  the  family,  excluding  inquiry 
as  to  other  resources  for  support,  or  the  means  by  which  the 
family  was  actually  supplied.  While  the  wants  of  the  family, 
and  the  amount  necessary  for  its  supply,  and  the  amount  of  the 
earnings  in  question,  are  without  doubt  facts  of  importance  to 
be  inquired  into  in  such  a  case,  still,  as  we  have  heretofore 
shown,  in  our  opinion,  that  is  not  the  end  of  the  inquiry  perti- 
nent It  is  shown  by  the  evidence  in  this  case  (chiefly  by  the 
evidence  of  the  plaintiff  and  his  wife)  that  the  earnings  and 
accumulation  of  funds  through  the  efforts  of  the  plaintiff,  by 
his  labor,  and  of  his  wife,  by  her  separate  business,  were  placed 
together  and  used  together;  and  it  is  shown  by  their  testimony 
that  while  they  resided  at  Anaconda,  during  the  two  and  a 
half  years  prior  to  and  including  the  thirty  days  during  which 
.the  earnings  levied  on  were  earned  by  plaintiff,  in  addition 
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to  the  support  of  the  fiunily,  their  property,  in  which  their 
joint  aocumalationa  were  invested,  was  steadily  on  the  inoressew 
Commencing  with  one  thousand  dollars  invested  in  said  board* 
ing-honse  and  home  property,  they  had  paid  from  their  joint 
earnings  an  encnmbranoe  of  five  hundred  dollars  which  existed 
thereon,  and  have  expended  about  seven  hundred  and  fifty  dollars 
for  furniture  put  into  said  house,  besides  supporting  the  fiunily* 
So  that,  as  shown  by  their  testimony,  their  earnings  and  invest- 
ments  during  said  period,  over  and  above  the  support  of  the 
fiunily,  amounted  to  more  than  twelve  hundred  dollars,  and 
their  property  altogether  amounted  in  value  to  two  thousand 
five  hundred  dollars.  The  jury  found  on  the  whole  case  that 
the  wages  levied  on,  amounting  to  one  hundred  and  thirty-oae 
dollars,  were  not  necessary,  at  the  time  they  were  earned,  tor 
the  support  of  the  fiunily ;  and  we  think  there  is  ample  evidenoe 
to  sustain  such  finding. 

Each  case  of  this  diaracter  must  rest  upon  its  own  fiusts, 
existing  at  the  time  in  question.  By  a  slight  change  in  the 
affiiirs  of  this  family  the  earnings  of  the  plaintiff  during  the 
next  month  may  have  been  clearly  exempt,  notwithstanding  one 
or  both  members  of  the  family  had  said  property,  which  was 
also  exempt  firom  execution.  But  we  think  in  this  case  the 
verdict  of  the  jury  was  fully  sustained  by  the  evidence,  and  ia 
a  large  degree  by  the  testimony  of  the  plaintiff  and  his  wife. 

The  judgment  and  order  overruling  appellant's  motion  £»r 

new  trial  will  therefore  be  affirmed. 

AffirtnedL 
BuLKE,  C.  J.^  and  De  Witt,  J.^  concur. 


Memorandttm^ 


IN  THE  SUPREME  CX)URT  OF  MONTANA. 
Fcriy-fourih  dayofJwne  Term^  Tuesday,  September  8, 1891. 

(Order  of  Coart) 

It  having  been  brought  to  the  knowledge  of  the  court  that 
United  States  Circuit  Judge  Lorenzo  Sawyer^  of  the  Ninth 
Judicial  Circuit,  District  of  Montana,  had  on  yesterday  de- 
parted this  life  at  his  home  in  the  city  of  San  Francisco,  in 
respect  to  his  memory,  no  business  was  on  this  day  transacted 
by  the  court,  and  an  adjournment  was  taken  until  Thursday 
mosning,  September  10th,  at  ten  o'clock. 


J 
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Forty-fifth  day  of  June  Termy  TTiursdayj  September  10,  1891. 

(Copy  of  Record.) 

In  respect  to  the  memory  of  the  late  lamented  Lorenzo 
Sawyer,  Judge  of  the  United  States  Circnit  Court  for  the 
Ninth  Judicial  District,  State  of  Montana,  the  Montana  Bar 
Association,  through  its  efficient  spokesman,  Colonel  A.  C. 
Botkin,  appeared  in  oourt  and  presented  the  following  memorial 
and  resolutions,  askmg  that  the  same  be  spread  upon  the 
minutes  of  this  court :  — 

The  Montana  Bar  Association  has  assembled  for  the  purpose 
of  expressing  its  respect  for  the  memory  of  the  late  Hon. 
Lorenzo  Sawyer,  Judge  of  the  Circuit  Court  of  the  United 
States  for  the  Ninth  Circuit,  who  departed  this  life  at  his  home 
in  San  Francisco  on  the  7th  inst. 

The  deceased  entered  upon  the  practice  of  law  in  the  State 
of  Ohio,  in  the  year  1846,  and  subsequently  pursued  his  pro- 
fession for  brief  periods  in  Illinois  and  Wisconsin.  In  1850 
he  removed  to  California,  where  he  continued  to  reside  until  his 
death.  After  attaining  high  standing  in  his  profession  among 
the  many  brilliant  lawyers  who  adorned  the  bar  of  that  State^ 
in  1862  he  was  appointed  to  the  bench  of  the  District  Court 
One  year  later  he  was  chosen  a  member  of  the  Supreme  Court 
of  California  for  the  term  of  six  years,  and  during  the  last  two 
years  of  his  term  presided  over  that  tribunal  as  chief  justice. 
In  1869  he  was  appointed  by  President  Grant  judge  of  the 
United  States  Circuit  Court  for  the  Ninth  Circuit,  which  then 
consisted  of  California,  Oregon,  and  Nevada,  and  to  which  the 
States  of  Montana,  Idaho,  and  Washington  were  added  upon 
their  admission  to  the  Union. 

'The  services  of  Judge  Sawyer  upon  the  bench  covered  a 
period  of  nearly  thirty  years,  and  it  has  rarely  been  the  lot  of 
a  judge  to  determine  more  important  litigation  than  that  which 
has  come  before  him  during  that  period,  whether  we  consider 
the  values  in  controversy  or  the  difficulty  of  the  questions  in- 
volved. To  the  performance  of  these  exacting  and  pregnant 
duties  he  devoted  untiring  industry,  profound  learning,  and  the 
highest  qualities  that  befit  the  judicial  character.    His  written 
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opinions  are  regarded  by  the  bench  and  bar  with  the  greatest 
respect^  and  constitute  a  contribation  to  American  Jurisprudence 
of  inestimable  value.  His  superior  mental  endowments,  and 
exhaustive  knowledge  of  legal  principles^  were  rounded  by  that 
lofty  integrity  without  which  all  else  is  vain.  Befusing  to 
accept  the  retirement  to  which  he  was  entitled  by  the  laws  of 
the  United  States,  his  labors  ended  only  with  his  life;  and  in 
the  fullness  of  time  he  has  passed  away,  leaving  the  proud  record 
of  a  useful,  honorable,  and  unblemished  career  to  serve  as  an 
example  and  an  inspiration. 

We  recognize  in  the  death  of  the  deceased  a  loss  that,  while  it 
will  be  peculiarly  felt  by  the  bar  of  the  circuit  over  which  he 
presided,  extends  to  no  less  a  circumference  than  the  American 
Union ;  and  in  the  grief  inspired  by  a  common  bereavement, 
we  tender  our  heart-felt  sympathy  to  the  family  of  the  fond  pro- 
tector and  eminent  jurist  who  has  gone  from  them  and  from  us^ 

w.  e.  cullen. 

Alex.  C.  Botkin. 

C.  B.  Nolan. 

BoBT.  B.  Smith. 

J.  A.  Walsh. 

F.  N.  McIntirb. 

George  F.  Shelton. 

To  which  Chief  Justice  Blake  feelingly  responded  as  fol- 
lows:— 

Oenllemen  of  the  Bar  of  the  State  of  Montana:  This  court 
expresses  its  earnest  approval  of  the  resolutions  you  have  sub- 
mitted for  consideration,  and  acknowledges  in  this  public 
manner  a  profound  respect  for  the  memory  of  Lorenzo  Sawyer, 
late  Circuit  Judge  of  the  Ninth  Judicial  District  of  the  United 
States.  The  great  event  which  placed  this  commonwealth 
within  this  jurisdiction  is  of  recent  occurrence.  At  the  Janu- 
ary term,  1864,  and  prior  to  the  organization  of  the  Terri- 
tory of  Montana,  the  deceased  was  an  associate  justice  of  the 
Supreme  Court  of  the  State  of  California.  His  first  opinion 
appears  in  the  case  of  State  v.  WtUiams^  24  Cal.  31,  and  from 
that  time  until  the  present  day  his  record  as  a  jurist  has  been 
'^on  high."     He  has  determined  with  wisdom  and  ability  many 
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<x>ntroyer8ie8  involTiDg  the  gigantic  interests  of  private  parties 
and  the  people.  Oar  voices  blend  with  the  tens  of  thousands 
in  proclaiming  oar  fiuth  in  his  patriotism  as  a  citizen,  oar 
esteem  for  his  assiduous  study  of  the  principles  of  jurisprudence, 
and  our  confidence  in  his  legal  deductions  which  have  been  pub- 
lished during  the  past  twenty-seven  years.  From  the  b^in- 
ning  to  the  end  of  his  career  upon  the  bench,  his  works  have 
been  legitimate  subjects  of  examination  and  criticism  by  the 
profession  and  judicial  tribunals,  and  passed  triumphantly  this 
crucial  test.  Throughout  our  history  as  a  Territory  and  a 
State,  our  courts  have  treated  him  as  a  sage  of  the  law,  and  in 
the  temples  of  justice  of  the  American  Union  his  decisions  have 
received  the  pure  tribute  which  is  always  paid  to  eminent 
authority. 

It  is  therefore  ordered  that  these  resolutions  be  spread  upon 
the  records  by  the  derk,  and  that  this  court  do  now  adjourn. 


Memorandum^ 


IN   THE   SUPREME   COURT   OF   MONTANA* 
IJdrd  day  of  October  Term^  I%uraday,  October  8, 1891 

(Order  of  Court) 

It  having  been  brought  to  the  attention  of  the  court  that 
the  Hon.  M.  J.  Liddell,  ex- Associate  Justice  of  the  Supreme 
Court  of  the  Territory  of  Montana,  has  departed  this  life  at 
his  home  in  the  city  of  Bozeman :  Therefore,  and  in  respect  to 
his  memory  the  court  announced  the  following  distinguished 
gentlemen,  members  of  the  Montana  bar,  as  a  committee  to 
formulate  and  present  resolutions  suitable  thereto,  viz.:  Hon. 
Decius  Su  Wade,  ex-Chief  Justice;  Hon.  N.  W.  McConnell,  ex- 
Chief  Justice;  Hon.  Thos.  C.  Bach,  ex-Associate  Justice;  Hon. 
Robt.  B.  Smith,  ex-United  States  Attorney,  and  Hon.  Alex.  C. 
Botkin,  ex-United  States  Marshal,  with  the  request  that  said 
resolutions  be  presented  to  this  body  on  Monday,  October  12th. 
In  respect  to  the  memory  of  the  dead  judge,  court  then  ad- 
journed until  Friday  morning,  October  9th^  at  ten  o'clock. 
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Eleoenth  day  of  October  Term,  Monday,  Odober  19Qu 

(Copy  of  Baoord.) 

The  oommittee  on  memorial  and  resolations,  relative  to  the 
death  of  Hon.  M.  J.  Liddell,  ex-Associate  Justice  of  the  Sa- 
preme  Court  of  the  Territory  of  Montana,  through  its  chair- 
man, Hon.  Dedus  S.  Wade,  reported  the  following: ^ 

May  U  please  the  Court:  The  committee  heretofore  appointed 
bj  your  honors  to  present  resolutions  in  memory  of  the  death 
of  Hon.  Moses  J.  Liddell,  makes  the  following  report: — 

To  the  HonorMe,  the  Supreme  (hurt  of  the  Stale  of  Montana: 
Your  committee  appointed  to  draft  an  expression  of  respect  for 
the  memory  of  Hon.  Moses  J*  Liddell,  late  Associate  Justice 
of  the  Supreme  Court  of  the  Territory  of  Montana,  who  died 
at  his  home  in  the  city  of  Bozeman  on  the  4th  of  October, 
1891,  respectfully  report: — 

The  deceased  was  a  son  of  General  St.  John  B.  Liddell,  and 
was  born  at  Llanada  Plantation,  in  Catahoula  Parish,  Louisiana, 
on  the  16th  of  January,  1845.  At  the  commencement  of  the 
Civil  War,  he  entered  the  service  of  the  Confederate  States  as 
a  lieutenant  in  the  Eighteenth  Louisiana  Regiment,  and  for 
two  years  served  in  the  army  of  Virginia,  after  which  he  was 
assigned  to  staff  duty  with  the  Confederate  forces  in  Kentucky. 

At  the  close  of  the  war,  he  resumed  and  completed  his  studies 
at  the  State  University  of  Louisiana,  and  thereafter  qualified 
himself  for  the  1^1  profession  and  was  admitted  to  the  bar  in 
1872.  In  1876  and  1877,  he  was  a  member  of  the  State  legis- 
lature of  Louisiana. 

From  1872  he  practiced  law  in  the  courts  of  his  native  State 
until  1888,  when  he  was  appointed  by  President  Cleveland 
associate  justice  of  the  Supreme  Court  of  the  Territory  of 
Montana.  He  served  in  that  position  from  April  of  that  year 
to  November,  1889,  when  the  Territory  was  admitted  into  the 
Union,  aft^er  which  he  resumed  the  practice  of  his  profession  as 
a  member  of  the  bar  of  Montana.  His  opinions  delivered  dur- 
ing his  term  of  service  on  the  bench  are  published  in  the 
seventh,  eighth,  and  ninth  volumes  of  Montana  Reports. 

Judge  Liddell  greatly  commended  himself  to  his  associates 
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of  the  SajHreme  Court  and  to  the  bar  by  his  extensive  knowl- 
edge of  the  law,  his  ready  apprehension  of  principles,  his  dili- 
gent devotion  to  his  duties,  and  his  firm  purpose  that  the  court 
of  which  he  was  a  member  should  fulfill  to  the  utmost  its  high 
office  of  rendering  justice  to  litigants.  His  unassailable  integ- 
rity was  buttressed  in  a  sincere  love  of  the  right  for  its  own 
sake,  and  his  genial  and  courteous  manners  were  but  the  out- 
ward sign  of  his  genuine  kindliness  of  heart. 

WhereforCy  be  U  resolved:  That  we  recognize  in  the  death  of 
the  late  Moses  J.  Liddell  the  premature  loss  of  an  associate  of 
superior  ability,  comprehensive  learning,  and  unsullied  purity 
of  life,  and  one  whose  amiable  traits  of  private  character  en- 
deared him  to  all  who  enjoyed  the  high  privilege  of  his  ac- 
quaintance. 

That  we  tender  to  the  family  of  the  deceased  our  heart-felt 
sympathy,  and  the  assurance  that  the  memory  of  the  husband 
and  fitther  who  has  gone  from  them  will  be  cherished  in  affec- 
tion and  respect  by  his  associates  of  the  bench  and  bar  of 
Montana. 

That  the  clerk  of  this  court  be  directed  to  transmit  an  en- 
grossed copy  of  these  resolutions  to  the  family  of  the  deceased. 

All  of  which  is  respectfully  submitted. 

Decius  S.  Wade, 

N.   W.   McCONNELL, 

Thos.  C.  Bach, 
BoBT.  B.  SsirrH, 
Alex.  C.  Botkin, 

Committee. 

In  behalf  of  the  committee,  ex-Chief  Justice  Wade  spoke  as 
foUows:— 

It  is  the  wish  of  the  committee,  if  the  court  please,  to  have 
these  resolutions  spread  upon  the  enduring  records  of  this  court. 

It  is  difficult  to  express  in  mere  words  our  deep  sorrow  for 
the  loss  of  Judge  Liddell. 

He  had  earned  honorable  distinction  in  his  native  State,  and 
he  arrived  in  Montana  in  the  prime  of  his  life,  well  equipped 
and  qualified  to  take  upon  himself  the  burdens  and  responsi- 
bilities of  his  high  office. 
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Coming  from  an  old  commonwealth  and  from  the  fiur  soath, 
to  this  hardy  northern  climate,  and  from  a  State  in  which  the 
forms  and  practice  of  the  civil  law  largely  prevailed,  he  entered 
into  the  life  of  our  people,  and  comprehended  the  novel  con- 
ditions surrounding  them,  as  if  to  the  manor  bom.  The  laws 
and  decisions  arising  from  and  growing  out  of  the  resources 
and  industries  of  our  State,  which  are  as  a  sealed  book  to  the 
eastern  or  southern  lawyer,  he  soon  mastered,  and  his  de- 
cisions and  opinions  were  learned  and  able. 

He  served  upon  our  supreme  bench  with  Hon.  N.  W.  McCon- 
nell,  Chief  Justice,  and  Hon.  Thomas  C.  Bach  and  Hon.  Stephen 
De  Wolfe,  Associate  Justices,  and  it  would  not  be  invidious  or 
unjust  to  say  that  our  Supreme  Court,  thus  constituted,  from 
the  high  character  of  its  judges,  and  by  the  learning  and  ability 
of  its  decisions,  had  a  commanding  influence  and  standing,  as 
among  the  ablest  and  strongest  in  the  land. 

Judge  Liddell  possessed  the  three  qualities  which  I  think  are 
essential  to  a  great  judge,  or  to  greatness  in  any  department  of 
life — industry,  courage,  honesty.  He  rose  above  the  weakness 
of  jealousy,  the  narrowness  of  prejudice  and  bias,  and  the  blind- 
ness of  passion,  into  the  clear  and  invigorating  atmosphere  of 
even-handed  justice  and  right,  in  which  every  judge  ought  to 
live  and  move  and  have  his  being. 

Any  one  who  has  listened  to  the  delivery  of  or  has  read  the 
decisions  of  Judge  Liddell  will  be  struck  with  his  clear  and 
comprehensive  grasp  of  the  fundamental  principles  of  the  law, 
and  the  clearness  of  his  reasoning. 

He  was  more  a  student  of  principles  than  of  cases,  and 
looked  more  for  the  right  than  for  precedent.  He  possessed 
the  modesty  of  great  learning  and  ability,  and  the  simplicity 
of  the  true  gentleman. 

Retiring  from  the  bench,  he  at  once  entered  into  active 
practice  at  the  bar,  and  at  the  time  of  his  death  was  one 
of  the  leading  lawyers  and  one  of  the  foremost  citizens  of  the 
State. 

The  old  Supreme  Court  of  Montana  had  an  eventful  life  of 
a  quarter  of  a  century,  1864  to  1889.  Its  first  chief  justice, 
Hon.  H.  L.  Hosmer,  and  all  of  his  successors,  are  still  living, 
but  of  the  associate  justices,  Munson,  Williston,  Servis,  and 
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now  Liddell,  have  departed  this  life.  These  are  all  honored 
names  in  our  jurisprudenoe^  and  each  in  his  day  and  generation 
performed  well  his  part  in  forming,  molding,  and  building  oar 
noble  State. 

It  is  a  privil^e  to  honor  the  name  of  Judge  Liddell,  not  so 
much  because  he  once  held  exalted  station,  but  because  he  was 
at  all  times  a  good  man. 

The  best  legacy  any  man  can  leave  behind  him  is  the  example 
of  a  pure  and  noble  life,  and  thus  has  Judge  Liddell  enriched 
US  all. 

We  give  to  the  widow  and  son  of  our  departed  firiend  the 
sympathy  of  our  hearts,  and  trust  that  the  consolations  of  hope 
and  faith  may  sustain  them  in  their  sorrow  and  affliction. 

To  which  Chief  Justice  Blake  appropriately  responded  as 
follows: — 

Brethren  of  the  Bar:  This  court  accepts  the  privily  of  con* 
curring  in  the  resolutions  which  have  been  prepared  by  your 
committee  as  a  tribute  of  respect  to  the  memory  of  Moses 
J.  Liddell,  a  member  of  the  last  appellate  tribunal  of  the  Ter- 
ritory of  Montana.  You  have  expressed  in  appropriate  words 
your  esteem  for  his  urbanity  and  fidelity  in  performing  the 
manifold  duties  of  his  judicial  trust.  During  the  existence  of 
the  territorial  organization  of  this  commonwealth,  twenty  per- 
sons have  served  as  justices  of  her  Supreme  Court,  and  the 
commission  of  the  latest  date  was  held  by  the  decedent  This 
office  embodied  substantially  the  distinct  jurisdictions  which 
have  been  conferred  upon  the  courts  of  a  State  and  the  United 
States.  Judge  Liddell  came  to  us  from  a  community  where 
another  system  of  jurisprudence  is  deeply  rooted,  and  it  must 
be  confessed  that  there  was  a  natural  feeling  of  distrust  con- 
cerning his  qualifications  to  sit  in  forums  which  were  controlled 
by  the  principles  of  the  common  law.  He  conquered  with  dili- 
gent labor  this  great  obstacle  in  his  path  to  success,  and  all 
doubts  of  this  nature  vanished  as  soon  as  the  true  and  certain 
tests  of  hearing  and  deciding  causes  were  applied. 

We  have  seen  Judge  Liddell  upon  the  bench  and  at  the  bar, 
and  have  known  him  as  a  jurist  and  counselor,  a  citizen  and 
a  friend.    His  earthly  career  ended  before  he  had  enjoyed  the 
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prime  of  his  mental  powers,  but  bis  reputation  for  learning 
and  acamen  in  the  grand  department  of  the  law  was  firmly 
established*  We  cheerfully  reoall  at  this  moment  the  genial 
qualities,  the  kind  conversation,  and  the  courteous  deportment 
which  upon  every  occasion  adorned  his  manhood. 

It  is  therefore  ordered  that  the  resolutions,  and  a  memo- 
randum of  these  proceedings,  be  entered  in  the  records  of  this 
court. 
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AOCOUNTINO. 
See  PARTinEBSHip,  1 ;  Plbadimo,  8. 

ADMINISTRATOBS. 
See  Wills,  8,  4. 

ADVERSE  POSSESSION. 
See  PuuDDva,  2. 

AGENOT. 
See  Shkbotb,  1. 

ALIENS. 
See  Watib  Biobts,  8. 

APPEAL. 
See  New  Tbial,  1.  2,  8;  Afpsalablx  Obdkb,  1,  3,  8;  Juoaiaxm,  3. 

1.  An  appeal  may  be  taken  from  a  portion  of  an  order.  (Barkley  y.  Logan,  2 
Honi  396;  Plaitted  t.  Nowlan,  2  Mont.  850,  diBtingulBhed.)— /n  re  DavU^ 
EsUUe,!, 

2.  Where  two  appeals  have  been  taken  from  an  order*  and  each  appeal  is  taken  firom 
the  whole  order  as  well  as  a  specified  part  thereof,  the  practioe  if  irregular  will 
not  deprive  the  appellant  of  any  sabstantial  right. —J(i. 

Z.  An  objection  to  an  averment  in  a  complaint  as  ambigaoos  cannot  be  taken  ad. 
vantage  of  in  this  court  for  the  first  time  where  the  objectionable  pleading  is 
not  so  uncertain  or  ambigaous  but  that  its  reasonable  intendment  may  be 
gathered  from  its  terms,  and  its  defects  were  cured  by  proof  upon  the  trial.— 
Spencer  y.  Montana  Central  BaHway  Company,  164. 

4.  Objections  to  the  /dmission  of  testimony  which  are  made  and  raised  for  the 
first  time  in  this  court  will  not  be  considered.— ^and  y.  Servoss,  86. 

8.  An  appeal  will  lie  from  part  of  a  Judgment.  (In  re  Davis*  Eftate,  ante,  p.  1, 
cited ;  BarJdey  y.  Logan,  2  Mont.  296,  and  Plaisted  y.  Nowlan,  3  Mont.  8S9, 
distinguished.) — Bank  of  Commerce  y.  Fuquot  285. 

^  A  motion  to  strike  out  a  portion  of  a  pleading,  being  in  eflfoct  a  demurrer,  con- 
stitutes part  of  the  Judgment  roll,  and  an  order  sustaining  the  eame  being 
deemed  excepted  to,  is  reviewable  on  appeal  from  the  Judgment  without  a  bill 
of  exceptions.    {Barber  y.  Britcoe,  8  Mont.  214 ;  Dodson  y.  l^eviU;  5  Mont.  518, 

cited.)— /d. 
7.  Where  the  parties  to  an  equitable  action  submitted  special  findings  to  the  Jury 
and  conceded  the  right  of  the  court  as  chancellor  to  treat  them  as  advisory 
meiely,  they  cannot  be  heard  on  appeal  to  question  the  power  of  the  court  to 
exercise  the  right  to  adopt  or  disregard  them  according  to  his  oonscienoe.— 
Marri»  t.  LloycL,  .890. 
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8L  nndingi  of  ftet  not  within  the  iflsnes  cannot  support  a  Judgment.  {JhOro  ▼.. 
JSJennedy,  9  Mont.  101,  oited.)— i^ 

9.  An  order  of  the  oonrt  below  oyermling  a  motion  for  a  new  trial  cannot  be 
renewed  on  appeal  where  no  Bpeoiflcatlon  of  errors  or  bill  of  exceptions  is  con- 
tsined  in  the  transcript.  {Thylor  y.  BoUer,  2  Mont  476;  B<u$  t.  Buker,  6 
Mont  442;  Baymond  t.  Thexton,  7  Mont  299,  cited.  )~lfc2<eoct  ▼.  DielBenMon, 
438. 

10.  Where  no  point  is  made  in  the  trial  of  an  action  that  the  entire  contract  had 
been  reduced  to  writing,  it  cannot  be  taken  advantage  of  on  appeal  as  a  basis  of 
objections  to  instructions.  —  Bogan  y.  Shuarif  498. 

11.  The  introduction  of  testimony  without  objection  under  issues  defectiyely 
framed  is  a  waiyer  of  such  defects,  and  they  will  not  be  considered  on  appeaL 
—/A 

12.  Where  a  case  has  been  tried  to  a  Jury  upon  an  issue  deemed  to  haye  been 
raised  by  the  answer,  the  objection  that  such  issue  was  not  sufioiently  pr»^ 
sented  will  not  be  considered  when  urged  for  the  first  time  on  appeaL  (Orr  y. 
HcukeU,  2  Mont  225 ;  Fabian  y.  CoUins,  S  Mont  215 ;  Tsrritory  y.  Oax,  8  Mont 
208;  BuMseU  y.  Boyt,  4  Mont  414;  Beck  y.  Beck,  6  Mont  285;  Bogan  y. 
Bhuart,  ante,  ^.  498,  cited.)— ^tMsn^y  y.  Great  FaUe  jand  Canada  BaSnoay 
Company,  528. 

APPEALABLE  OBDEBS. 

1.  An  order  denying  a  motion  for  a  change  of  yenue  is  an  appealable  order,  and  an 
.appeal  therefrom  is  regulated  by  the  proyisions  of  section  421  of  tiie  Code  of 

Ciyil  Procedure.    (In  re  MoFarlamfs  Estate,  10  Mont  446,  aflirmed.)  ^  In  re 
Bavi^  Eetate,  1. 

2.  An  order  denying  a  petition  to  yaoate  an  order  appointing  an  administrator  of 
an  estate,  and  asking  for  the  appointment  of  another  person  as  administrator 
thereof,  is  appealable.  (In  re  McFarkuuTs  Estate,  10  Mont  445,  cited.)— in 
re  J>aM  Estate  ^Oumminge'  Appeal,  196. 

8.  An  order  made  in  proceedings  supplemental  to  exeoatioiiy  commandiBg  the 
derk  of  the  court  to  pay  to  the  plaintiff  in  one  action  money  in  his  hands  be- 
longing to  the  defendant,  and  which  had  been  paid  into  oonrt  upon  a  jodgment 
reooyered  by  such  defendant  as  plaintiif  in  another  aetton,  is  a  special  order 
made  after  final  judgment,  and,  as  such,  appealable,  and  is  not,  theiefors,  xe- 
yiewable  by  oerHorari,  (SperUng  y.  Ctdfee,  7  Mont  514;  Basrber  t«  Bniooe, 
9  Mont  847,  cited.)  —  Bayee  y .  First  JvdickU  Bi&triet  Court,  225. 


APPBOPBIATIONS. 

See  Stats  WiBBAim,  1,  2,  8,  4.*  « 

The  provisions  of  chapter  114,  fifth  division  of  the  Compiled  Statutes,  as  amended 
by  the  Act  of  March  8,  1889,  relating  to  the  publication  of  the  Supreme 
Court  Reports,  constitutes  an  appropriation  of  the  money  required  for  the 
compensation  of  the  reporter.  {State  ex  rel  Wade  v.  Eenney,  10  Mont  486^ 
dted.)^  i9tat«  «x  rel,  Maddox  y.  EJenney,  653. 


APPURTENANCES. 
See  Wakib  Biobtb,  1. 

ASSAULT  AND  BATTEBT. 
Baa  ConirriTUTiowAL  Law,  1,  2. 
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assignment. 

1.  Where  the  effeet  of  an  instrament  oonyeying  penoiuJ  property  is  a  transfer 
of  a  debtor's  property  to  a  creditor,  with  power  to  make  an  immediate  sale  of 
the  tame  and  render  the  oyerplna,  after  satiafying  the  debt  therein  deeoribed, 
to  the  debtor,  whioh  debt  is  made  to  be  dne  at  onoe,  the  transaotion,  though 
under  the  name  and  in  the  form  of  a  chattel  mortgage,  will  be  regarded  aa  an 
anjgnment  and  within  the  operation  of  leotion  9050,  fifth  diyiaion  of  the  Oom- 
piled  Statotea,  making  the  wages  of  an  employee  of  the  assignor  a  prelierred 
okim  where  the  serriceB  were  rendered  within  sixty  days  immediately  prsoed- 
ing  BQch  assignment.— JfarsAaS  t.  lAoing$ton  Ifationcd  Bank,  861. 

8.  It  is  no  objection  to  an  assignment  for  the  benefit  of  creditors  that  it  is  made 
to  a  creditor  of  the  assignor,  and  not  to  a  third  person  having  no  interest 
therein.    {Flandera  ▼.  Murphy,  10  Mont  898,  afiBirmed.)  — /d. 

ATTACHMENT. 

A  public  municipal  corporation,  as  a  school  district,  is  not  exempt  from  the  pro-- 
cess  of  garnishment.  ( Waierbury  y.  Gommissionen,  10  Mont.  616 ;  24  Am.  St. 
Bep.  67,  affirmed.)  —  Whalen  ▼.  JSarrUon,  88. 

ATTORNEY'S  FEES. 
See  Bills  Aim  Nona. 

BILLS  AND  NOTES. 

A  stlpolation  in  a  bill  of  exchange  for  the  pa3rment  of  all  attorneys'  fees  in  case  of  ^ 
suit  thereon  is  not  inyalid,  nor  is  the  negotiability  of  the  Instroment  thereby 
destroyed.  — ^anAf  y.  Fuqaa,  285. 

BOABD  OF  EXAMINERS. 
See  Btatb  Wabbamts,  4. 

BOND  FOB  DEED. 
See  SFBcmG  Pebfobkangb,  1,  2,  9. 

CANCELLATION. 
See  Equitt. 

CASES  REVIEWED  AND  DISTINGUISHED. 

See  Tablb  ov  Casbb  Citxd,  page  zi. 

1.  BarkUy  y.  Logan,  2  Mont.  2SN(;  Plaisted  y.  Nawtan,  2  Mont.  869,  dJstlngnished* 
^In  re  Davis^  Estate,  1. 

5.  Oodbe  y.  MoCormick,  1  Mont.  105,  reyiewed. — /n  re  Davit^  Setate,  1. 

8.  Leopold  y.  BUveitman,  7  Mont.  266»  reyiewed  and  criticised.— ifoe^Mtfou  t.. 

BoyU,  461. 
4.   Tnriioy  y.  Murray,  7  Mont.  261,  distingnished. — In  re  MaoKnigfU,  126. 
6w  Davie  y.  Weil)bold,  7  Mont.  107;  189  U.  S.  607,  reyiewed  and  distingnished.— 

Bhreee  y.  Copper  BeU  Mining  Company,  809. 

6.  Bope  Mining  Co.  y.  Broutn,  7  Mont.  660,  reyiewed  and  applied. —ITope  Jfitiin^ 
Company  y.  Brown,  870. 

7.  EleineohmikU  y.  Xleinei^midt,  9  Mont.  477,  distingnished.  —  2ykoni&u97ft  y. 
Fith,S8, 

8.  TMfitU  y.  Ah  Tong,  4  Mont  686;  TTuif  T.  Manuel,  9  Mont.  279,  distingnished^ 
—  Quigley  y.  Birdeeye,  488. 
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oebtiobabl 

Bee  Appbalablb  Obdbb,  8. 

Section  8,  artiole  Tiii.  of  fhe  Constitatioii,  proTiding  that  fhe  Svpreme  Oonrt  <*ihall 
hATe  power  in  iti  discretion  to  iesne  and  to  hear  and  determine  writs  of  ...  . 
oertiorari,  ....  and  snob  other  original  and  remedial  writs  as  mM,y  be  neoes- 
sary  or  proper  to  complete  exercise  of  its  appellate  jurisdiction."  cannot  be  con- 
strued to  restrict  this  court  to  the  use  of  a  writ  of  oertiorari  in  the  ezerdae  of 
its  appellate  Jurisdiction  only,  as  the  clause  "necessary  and  proper  to  complete 
exercise  of  its  appellate  Jurisdiction  "  relates  to  "such  other  original  and  reoiedial 
writs/'  and  not  to  writs  specifically  named. — In  re  MaeXMgtU,  126. 

CHANGE  OF  VENUE. 
Bee  Afpbalablb  Obdsb,  1. 

1.  Projudiee  or  bias  of  the  presiding  judge  is  not  a  legal  ground  upon  which  a 
motion  for  a  change  of  venue  may  be  granted  in  a  oiril  action  or  probate  pro- 
ceeding in  this  State,  there  being  no  statute  expressly  disqualifying  a  Judge 
upon  that  ground  in  such  actions  or  proceedings.  {Ocdbe  y.  MoOormiek,  1 
Mont  lOS,  reriewed.)  —In  re  DavW  EeiaU,  1. 

2.  An  order  refusing  an  application  for  a  change  of  yenue  will  not  be  set  asidB  in 
the  absence  of  an  abuse  of  Judicial  discretion.  {Territory  t,  CorbeU,  8  Mont 
00 ;  Keiman  t.  Gilmer,  5  Mont  257;  Territory  ▼.  Manton,  8  Honi  96,  dted.)  — 
Id. 

8.  In  the  case  at  bar  the  contestants  of  the  probate  of  a  will  demanded  a  trial  by 
Jury  of  the  issues  involyed  in  the  contest,  and  moyed  for  a  change  of  yenue  upon 
the  ground  of  prejudice  of  the  inhabitants  of  the  county  and  that  an  impartial 
trial  could  not  be  had  therein.  It  appeared  at  the  hearing  from  the  affidavit  of 
a  non-resident  that  he  had  interriewed  about  fifty^people,  residents  of  the  county 
in  question,  and  that  with  two  exceptions  wss  advised  that  there  was  a  strong 
sentiment  in  the  county,  and  particularly  in  the  town  of  Butte,  the  county  seat 
thereof,  in  fityor  of  the  proponent  of  the  will  and  against  the  contestants ;  that 
the  proponent  of  the  will  was  a  favored  brother  of  deceased ;  that  deceased  had 
made  most  of  his  money  in  said  county  and  the  people  would  get  the  benefit  of 
it  in  preference  to  some  outside  place;  that  if  proponent  was  successful  in  the 
contest  he  would  keep  the  money  there ;  that  if  the  contestants  were  successful 
the  money  would  be  turned  away ;  that  the  persons  so  interviewed,  with  two  ex- 
ceptions, refused  to  make  affidavits  setting  forth  their  opinions ;  that  affiant  had 
interviewed  a  reporter  of  a  newspaper  of  the  county  who  made  the  same  state- 
ments as  the  others  but  refused  to  make  an  affidavit,  but  said  if  called  into  court 
and  made  to  do  so  he  would  tell  the  truth  as  he  had  told  affiant;  that  affiant  had 
visited  a  number  of  business  places  in  Butte  and  had  met  a  great  many  people 
who  had  uttered  the  same  opinions.  One  of  the  contestants,  also  a  non-zesfr- 
dent,  deposed  that  the  First  National  Bank  of  Butte  belonged,  excepting  a 
small  interest,  to  the  estate,  and  did  a  large  business  in  accommodating  the  busi- 
ness men  of  the  county;  that  the  newspapers  of  the  county  had  been  trying  to 
mold  public  opinion  against  the  contestants.  Affidavits  of  business  men,  resi- 
dents of  the  county,  were  filed  by  proponent  denying  the  existence  of  prejudice. 
It  also  appeared  that  onty  a  portion  of  the  banking  business  of  the  county  was 
transacted  by  the  bank  in  question ;  that  proponent  had  no  relation  to  the  news- 
paper articles ;  and  that  the  persons  interviewed  on  behalf  of  the  contestants 
did  not  give  their  evidence  at  the  hearing,  and  no  effort  was  made  to  require 
their  attendance,  ffeldt  that  the  refusal  to  grant  the  motion  was  not  an  abuse 
of  Judicial  discretion.— Jet. 

4.  Where  the  complaint  is  silent  as  to  the  place  where  the  contract  sued  on  was  to 
be  performed,  and  the  defendant  upon  appearing  demurs  and  moves  for  a  changt 
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t>f  the  plaoe  of  trial  to  the  oonnty  of  hii  residence,  which  is  resisted  on  the  gronnd 
t>f  oonyenienoe  of  witnesses,  it  is  error  for  the  court  to  deny  the  motion  without 
prejudice  to  its  renewal  after  answer  filed,  as  the  defendant's  right  to  a  change 
of  Tcnue  must  be  determined  by  the  conditions  existing  at  tiie  time  he  first 
appears  in  the  action,  and  the  conyenience  of  witnesses  as  a  ground  for  retain- 
ing the  action  in  the  county  where  it  was  commenced  cannot  be  considered 
until  after  answer.  {Yore  ▼.  Murphy,  10  Mont.  804,  dted.)— TFaOacs  t. 
OwOejf,  219. 

5.  A  Judge  who  is  disqualified  to  act  as  such  in  an  action  cannot  be  compelled  by 
mandamus  to  pass  upon  a  motion  for  a  change  of  yenue  which  is  based  upon  the 
ground  of  his  disqualification,  where  he  announced  by  order  that  on  a  certain 
day  and  hour  a  judge  of  another  district  would  be  in  attendance  to  pass  upon 
the  motion,  as  under  the  fourth  subdiyision  of  section  62  of  the  Code  of  Oiyil 
Procedure,  the  place  of  trial  shall  not  be  changed  for  disqualification  of  the 
district  judge  in  any  case  where  the  judge  of  another  district  will  appear  and 
try  the  action.  And  in  such  case  the  disqualification  does  not  extend  to  his 
selecting  and  inyiting  the  attendance  of  a  judge  of  another  district  to  try  the 
action,  in  the  absence  of  constitutional  or  statutory  proyision  for  any  other 
method  by  which  the  attendance  of  another  judge  may  be  secured.  —  Granite 
MoufUain  Mining  Company  y.  Iharfee,  222. 

CHATTEL  MOBTGAOES. 
See  Assiainaim. 

L  A  finding  that  sales  of  goods  by  a  mortgagor,  in  the  usual  course  of  trader 
were  not  made  with  the  knowledge  or  consent  of  the  mortgagee,  cannot  be  sup- 
ported ki  the  face  of  eyidence  that  the  mortgagee  occasionally  made  purchases 
of  the  goods  coyered  by  the  mortgage,  and  personally  conducted  another  busi- 
ness three  or  four  doors  from  the  place  where  the  mortgagor  was  selling  the 
mortgaged  goods  in  open  market.— i2oc/le26au  y.  Boyle,  451. 

2.  A  mortgage  of  a  stock  of  goods  which  leayes  possession  with  the  mortgagor, 
with  power  to  sell  the  goods  in  the  usual  course  of  trade  without  accounting 
for  the  proceeds,  whether  such  power  appear  upon  the  face  of  the  instrument 
or  be  proyed  by  extrinsic  eyidence,  is  inherenUy  and  essentially  yoid  ss  to  cred- 
itors, though  filed  and  accompanied  with  the  proper  affidayit  and  acknowledg- 
ment, as  under  such  circumstances  the  possession  of  the  mortgaged  property 
oannot  be  said  to  remain  in  the  mortgagor  as  security  for  the  debt  ae  permitted 
by  section  1588,  fifth  diyision  of  the  Oompiled  Statutes.  —  Jd. 

8.  A  mortgage  upon  merchandise  which  describes  the  property  as  '*  stock  on  hand  " 
is  ydd  for  uncertidnty  of  description. — Id, 

4.  Though  a  mortgage  of  personal  property  may  be  yoid  as  to  a  part  of  the  prop- 
erty for  uncertainty  of  description,  or  where  such  part  is  coyered  by  a  proyision 
which  yiolates  the  statute,  it  iB  not  thereby  yoid  in  Mo,  but  where  the  good 
faith  of  the  parties  is  admitted,  such  mortgage  may  be  enforced  as  to  other 
property,  sui&cientiy  described  and  not  affected  by  or  embraced  within  the  un- 
lawful proyision.  {Schvoab  y.  Owens,  10  Mont.  881,  cited ;  Leopold  y.  Silver* 
ma$i,  7  Mont  266,  reyiewed  and  criticised.)— /d. 

6.  In  an  action  by  the  mortgagees  of  chattels  to  recoyer  the  possession  thereof  from 
a  subsequent  mortgagee  the  jury  returned  a  general  yerdict  for  the  defendant 
mortgagee,  and  found  specially  that  the  plaintifls'  mortgage,  which  was  made 
by  a  partner,  without  the  knowledge  or  consent  of  his  copartner,  who  was  a 
joint  owner,  was  taken  by  plaintifb  with  knowledge  of  such  facts  and  with  tlis 
intent  to  defraud  the  mortgagor's  copartner  and  other  creditors.  PUuntiffii  as- 
signed error  upon  instructions  by  the  court  to  the  efifoct  that  if  the  plain tifiis  had 
knowledge  that  the  mortgagor's  copartner  was  a  joint  owner  of  the  chattels  and 
did  not  know  of  or  consent  to  said  mort^^age  then  it  was  yoid  as  to  creditors,  and 
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fhat  M  the  plMdingi  showed  the  pofM0ii<m  of  tb*  ohattels  to  hftvelietii  in  fh» 
defendAQt  ftt  tibe  tiine  of  the  oommenoemeni  of  the  aotkm,  the  poneniozi  wae 
preramed  to  he  righfefal,  and  it  derolTed  upon  the  pleintiib  to  ihow  hy  a  pre- 
poaderanoe  of  eyidenoe  that  f Qoh  poefesaion  was  wrongfal.  Hrid,  that  though 
nioh  inatraotiont  might  he  oonoeded  to  he  erroneooB,  the  flndingii  of  fraadn- 
lent  intent  or  malum  in  m  vitiated  the  entire  tranBaotion,  and  plaintifb  woaM 
not  be  entitled  to  reoorer.  {Bochsleau  ▼.  Boyle,  anU,  p.  461,  oited.)— iSc?iioa& 
T.  Owen$,  478. 

OODIGIL. 
See  WzLUi,  1,  5. 


GONSPIRAOT. 
Bee  Fbaud,  1,  2,  8. 

CONSTITUTIONAL  LAW. 
Bee  GiBTioiUBi ;  Statb  Wabbamtb,  2 ;  Judosb,  1. 

L  Under  leotion  11,  article  yiii.  of  the  Oonetitntion,  proyiding  that  the  Dialriet 
Ooort  shall  have  original  Jarifldiction  in  all  cases  of  misdemeanor  not  other* 
wise  provided  for,  the  District  Oourt  does  not  have  original  bat  only  appellate 
Jurisdiction  to  try  the  misdemeanor  of  assault  and  battery,  as  Jurisdiction  to 
try  such  misdemeanor  is  conferred  by  law  upon  the  Justice's  Court. — State  v. 
Myera,  866. 

2.  The  first  paragraph  of  section  6  of  the  Criminal  Practice  Act,  conferring  upon  the 
Distriot  and  Justice's  Courts  concurrent  JurisdiotioD  in  all  misdemeanors,  is  in 
conflict  with  section  11,  article  viii.  of  the  Oonstitutton,  which  coniiars  upon  the 
District  Court  jurisdiction  only  of  those  misdemeanors  which  are  not  otherwise 
provided  for,  and  therefore  did  not  become  a  law  of  the  State  upon  the  adoption 
of  the  Constitution  by  force  of  section  1  of  article  xx.  thereof. — Id. 

8.  It  is  within  the  legislative  power  of  a  State,  unless  restrained  by  some  provision 
of  the  Constitution  itself,  to  create,  modify,  or  abolish  an  office,  or  to  increase 
or  diminish  the  oompensation  of  the  officer.  {People  v.  Van  Ctositin,  6  Mont 
852 ;  Ihrriiory  y.  Oarson,  7  Mont.  417,  cited.)— Uoyd  v.  BUoer  Bow  Couniy,  406. 

4.  Where  the  Constitution  itself  does  not  fix  the  compensation  of  a  publio  officer 
first  elected  thereunder,  an  act  of  the  State  legislature  decreasing  the  emolu- 
mente  of  his  olBce  during  his  term,  by  amending  the  territorial  statute  in  which 
they  are  prescribed,  is  not  in  oontravention  of  section  81,  article  y.  of  the  Con- 
stitution, proyiding  in  substance  that  the  compensation  of  a  publio  officer  shall 
not  he  diminished  after  his  election ;  "provided,  that  this  shall  not  be  construed 
to  forbid  the  legislative  assembly  from  fixing  the  salaries  or  emolumenteof  those 
officers  first  elected  under  this  Constitution,  where  such  salaries  or  emoluments 
are  not  fixed  by  this  Constitution ; "  and  it  cannot  be  said  that  the  compensation 
of  such  an  officer  is  fixed  by  the  Constitution,  within  the  meaning  of  such  pro- 
viso, by  force  of  section  1,  article  xx.  of  the  Constitution,  adopting  the  laws  of 
the  Territory  as  the  laws  of  the  Stete,  as  such  adoption  is  made  only  until  such 
laws  may  he  altered  or  repealed.  —  Id. 

(k  The  provisions  of  a  constitution  will  be  construed  to  operate  prospectively  only, 
unless  a  retrospective  intention  isfdearly  expressed.— iS(ate  ox rel.  Jfoddoxv. 
Kermey,  868. 

8.  The  provision  of  section  12,  article  xii.  of  the  Constitution,  that  **no  appropri- 
ation of  public  moneys  shall  be  made  for  a  longer  term  than  two  years,"  is  pros- 
pective only,  and  does  not  aJkoi  an  appropriation  made  before  the  adoption  of 
the  Constitutton.  —  Id, 
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CONTEMPTS. 

1.  A  police  oonri  being  of  inferior  Jarifldietion  is  confined  in  the  exercise  thereof 
to  the  limits  prescribed  by  statate,  and  where  power  is  conferred  by  statute 
npon  that  court  to  punish  for  contempt,  the  exercise  of  the  power  is  also  re- 
stricted to  the  specific  acts  defined  by  law  to  constitute  the  offiense.— in  re 
Shannon,  67. 

^  The  expression  of  sentiment  through  the  public  press  regarding  the  practice 
of  a  police  court,  aud  of  abuses  fiowing  from  the  past  administration  of  such 
court,  where  the  article  was  directed  against  the  system  then  prevailing  and 
could  not  be  held  to  refer  to  any  particular  case  adjudicated  by  the  magistrate 
incumbent  at  the  time  of  the  publication,  is  not  punishable  by  such  magistrate 
as  "disorderly,  contemptuous,  or  insolent  behavior  toward  the  judge  while 
holding  court,  tending  to  interrupt  the  due  course  of  'a  trial  or  other  judicial 
proceeding,"  nor  as  "  any  other  unlawful  interference  with  the  process  or  pro- 
ceediog  of  a  court,"  under  section  684  of  the  Oode  of  Oiyil  Procedure  defining 
contempts.— id. 

8.  A  witness  who  refuses  to  answer  a  question  which  is  neither  relevant  nor  per- 
tinent to  the  matter  in  issue  before  the  court  is  not  punishable  for  contempt  in 
persisting  in  such  refusal.— in  re  MaoKnigfU,  126. 

4.  Petitioner  published  an  article  purporting  to  give  the  statements  of  a  third 
person  in  reference  to  prejudice  existing  against  the  contestants  of  a  will,  in 
substance  as  follows :  "An  old  Montanian,  who  is  familiar  with  the  Davis  Will 
Case  ....  said:  'Prejudice?  Why,  of  course,  there's  prejudice.  The  money 
involved  in  this  case  has  turned  the  head  of  every  man  ....  in  Silver  Bow 
Oounty.  Bepubhcans  and  Democrats  ....  stood  together  for  the  reflec- 
tion of  Judge  McHatton  solely  because  they  knew  that  he  could  never  be  won 

over  to  any  other  view  of  the  will  than  the  Butte  view there  is  money 

enough  in  this  business  to  corrupt  every  cormptible  man  in  the  State,  and  it 
has  caused  a  deadly  bias  in  the  minds  of  some  men  who  could  not  be  bought 

with  money  at  aU Nothing  like  a  fair  trial  can  be  had  in  Silver  Bow 

County,  as  neither  a  judge  nor  a  jury  could  be  obtained  there  that  would  render 

a  decision  in  accordance  with  the  evidence Unless  a  change  of  venue  is 

granted,  the  jig  is  up  for  the  contestants  of  the  will.' "  Eeld,  not  a  contempt 
of  the  court,  where  the  contest  of  the  will  was  pending.  ( Territory  v.  Murray, 
7  Mont.  251,  distinguished.)— id. 

CONTRACTS. 

Bee  MxoHAiac's  Liens. 

An  agreement  to  drill  a  well  cannot,  in  the  absence  of  any  special  contract,  be  con- 
strued SB  an  undertaking  that  water  other  than  surfiaoe  water  shall  be  obtained. 
— Xi^eflv.  TF«cox,77. 

CONVEBSION. 
Bee  BuiofONB,  1,  2, 

CORPORATIONS. 

Bee  ATTAGHlfBlfT. 

OOUNTY  CLERK. 
Bee  PLEADDia,  ti 

COURTS. 
Bee  JxjvnoE  of  thb  Pxaoi. 
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OBIMINAL  LAW. 
Eridenoe  reriewed,  and  held  suffldent  to  rapport  »  ooDTiotioa  for  tM»ry.'^ 
FurUe  t.  Oaaey,  229. 

DAllAOES. 

Bee  BiiLBOisa,  1,  S,  8;  Watbb  BiaHTS,  7;  Baub  of  PnaoirAUTX,  4. 

DECISIONS  OF  UNITED  STATES  8UPBEME  COUBT. 

The  deoiBioDB  of  the  Sapreme  Court  of  the  United  States  are  not  oontroUing  upon 
the  Sapreme  Coart  of  this  State  in  the  decision  of  a  case,  which,  at  the  time  of 
its  commencement  in  the  conrts  of  the  Territory,  was  appealable  to  the  Sapreme 
Coart  of  the  United  States,  as  under  section  22  of  the  Enabling  Act  of  Congress 
of  Febrnary  22, 1889,  prescribing  the  right  of  appeal  upon  admission  of  the  State 
into  the  Union,  a  judgment  of  the  State  Sapreme  Court  is  not  reviewable  by  tb* 
Supreme  Court  of  the  United  States.  ^Pendteton  y.  Cowling,  38. 

DECLARATION  OF  TRUSTS. 
SeeTsusTS. 

DEEDS. 

A  oorenant  in  a  deed  to  warrant  and  defend  plaintifT's  "right,  title,  and  interest  in 
and  to  said  prenuses,"  and  the  quiet  and  peaceable  possession  thereof,  "  unto  the 
said  party  of  the  second  part,  his  heirs  and  asaigna,  against  the  acts  and  deeds 
of  said  party  of  the  first  part,  and  all  and  erery  person  and  persons  whomso- 
ever, lawfully  claiming  or  to  claim  the  same,"  constitates  a  sufficient  warranty 
to  compel  the  grantor  to  answer  for  taxes  lawfully  levied  on  the  premises  conr 
veyed,  and  existing  as  a  lien  thereon  at  the  time  of  the  conveyinoe  theteoL — 
IfOo^  ▼.  Seed,  568. 

DEFAULT. 

See  Summons,  2. 

EJECTMENT. 
See  Pleadino,  2. 

ENABLINa  ACT. 
See  DsczBioira  of  United  Statu  Scfbxhx  Coubt. 

EQUITY. 
See  Fbaus;  PLSADDra,  11.' 

ESTOPPEL. 
See  Mines  and  Minino,  7. 

EVIDENCE. 

See  Chattsl  MoBTGAaxs,  1;  Csiminal  Law,  1;  Exemfhons,  1;  TonsnmB;  Hh 
BTBUonoNS,  2;  New  Tbial,  2,  8;  Sales  of  Pebsonaltt,  1 ;  Wateb  Biosis,  3. 

1.  A  bill-head  of  a  firm,  purporting  to  show  the  names  of  the  partners,  which  does 
not  show  the  name  of  a  defendant  sued  as  a  member  of  the  firm,  is  competent 
evidence  on  the  question  of  partnership.  — iTni^/U  v.  JRichteft  74. 

2.  The  interrogation  of  a  witness  as  to  whether  he  had  ever  seen  a  biU-head 
of  the  defendant  firm,  and  as  to  his  knowledge  obtained  in  personal  dealings 
with  the  firm  as  to  the  withdrawal  of  one  of  its  members,  cannot  be  held  eixor 
where  the  record  fails  to  diaolose  how  such  knowledge  by  the  witness  would 

.  become  material  to  the  issue.  —  Id, 
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EXEOUnONS. 
Bee  ExEKPTxozta. 

EXEMPTIONS. 

L  Where  ihe  wages  of  a  Judgment  debtor  were  levied  upon  and  by  him  claimed 
aa  exempt  from  exeontion,  as  his  personal  earnings,  within  thirty  days  preceding 
Ihe  levy  and  necessary  for  the  use  of  his  family  residing  in  this  State,  sup- 
ported wholly  or  in  part  by  his  labor,  under  section  821  of  the  Code  of  Oiyll 
Procedure,  eyidenoe  on  behalf  of  the  officer  making  the  levy,  in  an  action 
against  him  to  recover  such  wages,  aa  to  the  quantity  atid  value  of  the  property 
held  in  the  name  of  plaintiflf's  wife,  and  used  by  the  fkmily  in  common,  and 
during  such  period,  is  admissible  upon  the  issue  as  to  whether  or  not  the  family 
was  in  fact  supported  by  the  earnings  of  the  plaintiff,  or  from  some  other  source. 
—  Otuhing  ▼.  Quigley,  677. 

2.  In  such  case  the  plaintifF  could  commit  no  firaud  upon  his  creditors  by  deliver- 
ing  such  earnings  to  his  wife  to  be  used  for  the  support  of  his  family  when  the 
same  were  necessary  for  that  purpose,  and  it  is  not  error  for  the  court  to  refuse 
to  instruct  the  jury  that,  though  the  plaintiff  gives  his  wages  to  his  wife  for 
the  express  purpose  of  defeating  his  creditors,  but  if  the  same  is  necessary  for 
the  support  of  his  family  in  whole  or  in  part,  they  should  disregard  the  fraud 
on  his  part  altogether,  as  such  instruction  is  unnecessary  and  misleading  when 
Tiewed  in  connection  with  other  instructions  to  the  effect  that  creditors  could 
not  rely  upon  any  question  of  fraud  in  seeking  to  reach  property  exempt 
under  the  law,  and  defining  the  meaning  of  the  word  "necessary"  when  used 
in  statutes  exempting  such  earnings  from  execution.— /d. 

FEES. 
See  Sebbiffs,  1,  2,  8,  4. 

FINDINGS. 

See  Appjsal,  7,  8;  Nbw  Tbial,  1;  Wateb  Bights,  8. 

A  finding  that  a  mine  is  worth  forty  thousand  dollars  is  supported  by  proof  that 
the  mine  was  developed  to  such  an  extent  as  to  have  produced  valnable  paying 
ores,  and  that  a  one-eighth  interest  had  been  recently  sold  for  five  thousand 
three  hundred  dollars  and  a  one-fourth  interest  for  ten  thousand  dollars,  and 
that  contracts  had  been  made  for  the  purchase  of  other  interests  at  propor- 
tionate sums.  (MorUana  By,  Co,  t«  Warren,  6  Mont.  275,  cited.)  ^ Malay  v» 
Berkin,  188.  • 

FOBOIBLE  ENTBY  AND  UNLAWFUL  DETAINER 

See  PLEADnra,  & 

FOBPEITURB. 
See  MiNBs  aivd  HiMiiva,  1,  2. 

FRAUD. 

See  Cratiel  Mortgaoes,  6;  Exemptzobs,  3;  iBsrsuonoBB,  4. 

1«  In  an  action  for  the  cancellation  of  a  deed  the  complaint  alleged  a  conspiracy 
between  the  defendant  and  one  L.,  whereby  L.  was  to  aid  the  defendant  in  pro- 
enrmg  the  deed  for  an  inadequate  consideration.  There  were  admissions  in 
the  answer  to  the  efliBCt  that  the  defendant  had  gone  to  where  the  plaintiff  waa 
on  receiving  information  from  L.  that  he  could  purchase  the  property,  and 
npon  arriving  there  had  L.  bring  plaintiff  to  him  as  a  matter  of  convenience. 
It  appeared  in  evidence  that  L.  had  invited  plaintiff  to  his  house,  ostensibly  for 
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a  visit,  and  upon  entering  leemed  forpriMd  at  seeing  defendant  there  and  intio* 
dnoed  him  to  plaintiff;  that  defendant  after  learning  that  plaintiff  and  L.  had 
formed  a  proepecting  partnership,  desired  to  enter  into  it;  that  L.,  after  speak- 
ing privately  with  plaintii!;  mentioned  the  mine  and  the  interest  he  had  bought 
from  plaintiff;  that  defendant  then  offared  to  bny  the  interest  from  L.  and  slso 
plaintiff's  remaining  interest  for  one  thousand  dollars  each,  which  was  accepted 
by  L.  after  plaintiff  had  said  that  whatever  L.  did  was  satisfiustoiy.  EHd,  thai 
such  fMts  tended  to  prove  the  co-operation  of  L.  with  defendant,  and  laid  an 
ample  foundation  for  the  introduction  of  evidence  relating  to  the  conduct  of  L. 
prior  to  the  time  of  executing  the  deed  to  defendant  whereby  he  procured  from 
plaintiff,  while  intoxicated,  a  deed  to  a  one-fourth  interest  in  the  mine.  Held, 
alio,  that  such  facts,  coupled  with  evidence  that  defendant  had  told  L.,  prior 
to  obtaining  plaintiff*s  interest,  to  buy  such  interest  for  him  for  four  or  five 
hundred  dollars  if  he  could,  were  suflScient  to  support  a  finding  that  the  defend- 
ant and  L.  conspired  to  obtain  plaintiff 's  interest  far  below  its  value,  the  Jury  hav- 
ing found  that  the  mine  was  worth  forty  thousand  dollars. — Malay  v.  Berkin,  188. 

^  In  the  esse  at  bar  it  appeared  ftom  the  evidence  that  defendant  had  heard  it 
rumored  that  one  S.  had  sold  his  eighth  interest  in  the  mine  for  four  or  five 
thousand  dollars,  and  that  he  had  borrowed  from  S.  the  money  to  buy  plaintiff's 
interest;  that  plaintiff  had  not  seen  or  received  any  information  concerning  the 
mine  for  eighteen  months,  during  which  time  it  had  developed  to  be  worth 
forty  thousand  dollars.  Defendant  testified  that  he  was  led  to  make  an  efEort 
to  find  plaintiff  because  he  was  excited  about  the  property  like  a  good  many 
others ;  that  many  were  looking  for  plaintiff,  and  that  one  man  had  told  him  he 
would  give  him  three  hundred  dollars  to  find  plaintiff;  that  the  value  of  the 
mine  wis  in  everybody's  mouth;  that  it  was  reported  that  plaintiff  was  lost 
Held,  suflicient  evidence  that  defendant's  purchase  at  this  time  of  a  one-fonrtti 
interest  for  one  tenth  of  its  market  value  was  made  with  knowledge  of  its  true 
value,  and  that  defendant  had  reason  to  believe  that  plaintiff  wis  ignorant  of  the 
present  value  of  his  interest.  ^  Id. 

t.  The  cancellation  of  a  deed  will  not  be  decreed  in  equity  upon  the  ground  of 
inadequacy  of  consideration  alone,  but  where  such  element  of  the  ease  is  a^ 
oompanied  with  dronmstances  amounting  to  fraud  or  deceit  the  relief  will  be 
granted.— /d. 

GARNISHMENT. 

See  Attacbxest, 

HABEAS  CORPUS. 
See  CoirrsMFTS. 

INJUNCTIONS. 

1.  It  is  not  an  abuse  of  discretion  for  the  trial  Judge,  who  has  personally  examined 
the  premises,  to  discharge  on  motion  a  temporary  injunction  restraining  the 
completion  of  a  work  which  had  been  prosecuted  for  a  year  and  a  half  with  the 
knowledge  of  plaintifb  and  without  previous  objection,  where  less  than  four  per 
cent  of  the  work  remained  to  be  completed,  and  all  allegations  of  damage  won 
denied  in  the  affidavits  of  defendants  made  in  support  of  the  motion.  {Bhie 
Bird  Min,  Co,  v.  Murray,  9  Mont  475,  cited.) — Klein  v.  Davis,  155. 

3.  The  granting  of  a  temporary  injunction  restraining  the  defendants  from  inter- 
fering with  the  construction  of  a  work  which  had  been  prosecuted  for  a  year 
and  a  half  with  the  knowledge  of  defendants  and  without  previous  ob||ection, 
where  less  than  four  per  cent  of  the  work  remained  to  be  completed,  is  not  an 
abuse  of  discretion  where  the  complaint  shows  a  prima  facie  case  for  such  re- 
lief, and  the  premises  aifected  by  the  injunction  were  examined  by  the  Judge 
granting  the  writ.    (See  £2ein  v.  Davis,  ante,  p.  166.)— Potosr  v.  Eiein,  15&. 
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INSTBUOnONS. 
See  Ohattbl  lfOBi0A€afl,  6;  EzEiCFnoNB,  2;  Balis  or  PsBflOKAirr,  9, 8;  Water 

BlOHTB,  7, 9. 

1.  In  ftn  aotion  for  lenrioee  in  drilling  a  well  whero  there  wee  no  eridence  that  it 
WB0  agreed  that  water  was  to  be  reached,  an  inetmction  to  the  effect  that  it  was 
not  expressed  in  the  contract  between  plaintiff  and  defendant  whether  water 
was  to  be  reached,  and  the  jnry  should  take  that  into  consideration  in  passing 
npon  it  with  the  other  eridence  in  the  ease,  is  proper. — LUtreU  ▼.  WUoox,  77. 

2.  Where  eridence  has  been  introduced  for  a  certain  purpose  in  the  trial  of  a  cause, 
which  would  be  inadmissible  for  any  other  purpose,  an  instruction  by  the  court 
informing  the  Jury  what  the  OTidence  in  question  would  ordinarily  tend  to  show, 
but  that  there  was  no  such  question  in  the  case,  and  explaining  the  exact  pur- 
pose for  which  such  eyidence  was  admitted,  is  not  objectionable  as  commenting 
on  the  weight  of  the  evidence.  — Brand  y.  Senots,  86. 

8.  Under  section  1668,  fifth  diyision  of  the  Oompiled  Statutes,  providing  that  the 
record  of  any  declaration  of  an  occupant  of  a  portion  of  the  public  domain  shall 
be  received  as  presumptive  evidence  of  the  regularity  of  the  paper  itself,  an 
instruction  in  an  action  for  forcible  entry  and  unlawful  detainer,  that  a  decla- 
ration is  presumptive  evidence  of  the  regularity  of  the  paper  itself,  though  it 
need  not  be  made  or  filed  by  a  person  in  possession,  is  unobjectionable. — Id, 

i.  In  an  action  for  the  price  of  lumber  sold,  where  fraud  on  the  part  of  the  defend- 
ants is  neither  pleaded,  proved,  nor  attempted  to  be  proved,  it  appearing  that 
the  lumber  had  been  shipped  to  the  defendants  under  an  arrangement,  as  to  the 
nature  of  which  the  evidence  was  conflicting,  it  is  error  to  instruct  the  jury  to 
the  eflBct  that  if  they  find  that  the  defendants  caused  or  permitted  the  lumber 
in  question  to  be  shipi)ed  to  the  defendant  0.,  for  the  purpose  of  delaying  or 
defrauding  the  creditors  of  B„  or  to  prevent  them  firom  collecting  their  claims, 
then  the  defendants  will  not  be  allowed  to  prove  these  facts  in  their  defense, 
and  the  transaction  as  between  plain  tifft  and  defendants  is  good  and  valid,  aa 
such  instruction  is  unauthorized  and  prejudicial. — PurUe  v.  Casey y  229. 

8.  Instructions  assuming  the  existence  of  facts  not  controverted  are  proper.—- 
Eogan  v.  Shuart,  198. 


INTEREST. 
Bee  Stats  Wabbamtb,  1, 2,  8,  4;  Tkndsb. 


INTERLOCUTORY  ORDER. 
See  JuDOMSMTS,  5,  6. 


JUDGES. 
See  Ohanob  or  Ysirm,  1,  6. 

1.  The  authority  given  by  section  86,  article  viiL  of  the  Constitution,  to  a  special 
judge  to  try  a  case,  carries  with  it  authority  to  do  any  act  incidental  or  neoes- 
sary  to  the  exercise  thereof. —Xit^^U  v.  WUooXy  77. 

2.  The  disqualification  of  a  Judge  to  act  as  such  in  any  case  where  he  has  been 
attorney  for  either  party,  as  provided  in  section  547  of  the  Code  of  Civil  Pzo- 
oedure,  does  not  extend  to  a  formal  act  as  ordering  the  issuance  of  an  open 
venire  for  a  jury  to  try  such  case  where  the  regular  panel  has  been  discharged* 
^Id. 

Yoi..  XI.— 89. 
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JUDGMENTS. 
8m  Ampbali  0,  €,  8;  Jusnox  or  tbe  Psaob,  1,  3;  Plkasdmi*  1;  Snoiom.  S.  ^ 

1.  Ftets  fonnd  and  required  to  be  stated  in  the  Judgment  should  be  stated  tiierein 
•peoiiloally,  and  not  hj  refwenoe  to  matter  in  a  pleading.— ^i^i^  t.  iKrtis- 
sye,  489. 

a.  In  an  action  tried  in  the  District  Oonrt  of  the  Territory  of  Kontana,  aitting  for 
the  trial  of  causes  arising  under  the  Constitution  and  laws  of  the  United  Btates, 
although  such  court  was  bound  in  general  to  follow  the  practice  goyeming  the 
territorial  courts,  a  Judgment  entered  in  a  book  known  as  "  Joumal  of  porooeed- 
ings,"  instead  of  a  book  called  "Judgment  book,"  was  held  to  constitute  a  yalid 
entry  of  Judgment  as  between  the  partiesi  and  such  an  entry  as  to  set  in  motion 
the  time  within  which  an  appeal  could  be  taken  therefrom.  —  Work  t.  Jfuriham 
Pacific  Raitroad  Company,  618. 

8.  Where  Judgments  are  required  to  be  entered  by  the  clerk  in  a  record  of  the 
court  to  be  called  the  "Judgment  book,"  the  entry  of  a  Judgment  in  a  book 
designated  as  "Journal  of  proceedings,"  though  irregular,  does  not  impair  or 
inyalidate  the  Judgment  as  between  the  parties  to  the  action. —Id. 

i.  Where  a  Judgment  once  entered  upon  a  yerdiot  is  again  entered  nimo  pro  <imc 
and  is  affirmed  on  appeal,  the  appellant  cannot  complain  that  two  Judgments 
stand  against  him  upon  the  same  cause  of  action  and  yerdiot,  as  under  sectUm 
811  of  the  Oode  of  Oiyil  Procedure,  upon  satisfaction  of  said  Judgment,  cntiy 
of  satisfaction  must  be  made,  showing  a  canoeUation  of  all  Judgments  entered 
upon  said  yerdict.  —  Jd. 

A.  A  decree  rendered  in  an  action  brought  to  obtain  a  settlement  of  copartnership 
afbirs  and  an  accounting,  in  substance  adjudged  the  partnership  to  haye  been 
dissolyed;  that  the  defendant  account  to  the  plaintiff;  that  a  receiyer  be  w^ 
pointed  to  take  possession  of  the  partnership  effects ;  that  the  business  be  wound 
up  and  concluded;  that  a  refiBree  be  appointed  to  state  an  account  between 
plaintiff  and  defendant;  that  after  payment  of  the  partnership  liabilities  ^ 
residue  of  tbe  property  or  its  yalue  be  diyided  between  the  partiea;  that  upon 
the  statement  of  such  account  Judgment  be  entered  in  fayor  of  the  purty  entitled 
thereto  for  such  sum  as  may  be  found  due  him,  and  that  plaintiff  reooyer  costs. 
Held,  that  the  matters  enumerated  in  the  decree  which  remained  to  be  ascer- 
tained were  not  preparatory  to,  but  in  execution  thereof,  and  therefore  the  de- 
cree was  not  an  interlocutory  order  but  a  final  Judgment,  and,  as  such,  appealable 
under  sections  421  and  444  of  the  Oode  of  OiyH  Procedure. —iimold  y.  Sinclair, 
666. 

8,  The  fibct  of  a  reference  being  had  after  Judgment  does  not  in  itself  determine 
that  the  Judgment  is  not  final.  It  may  be  final  or  it  may  be  an  interlooutoiy 
order,  depending  upon  the  facta.  If  the  reference  be  only  for  the  purpose  of 
executing  the  Judgment  after  all  the  rights  of  the  parties  haye  been  detemiined» 
then  the  Judgment  is  final. —Jd. 


JURISDICTION. 
Bee  Constitutional  Law,  1,  3;  Cohtbiipts,  1,  2. 


JURY. 

It  is  proper  for  a  Jury,  who  haye  yiewed  the  property,  which  is  the  subject  of  liti- 
gation, to  take  into  consideration  the  result  of  their  observations  in  connection 
with  the  eyidence  in  deliberating  upon  the  yerdict.  ^  OrrMmd  y,  Qfomiie  UowhU 
oin  Mimxng  Company,  803. 
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justice  of  the  peace. 

1.  A  jadgmont  by  confession  in  a  Justice's  Court,  entered  after  <he  oommenoe- 
ment  of  an  action  and  the  voluntary  appearance  of  the  defendant,  has  no  valid- 
ity where  the  confessed  Judgment  is  not  evidenced  by  any  written  document 
executed  by  the  defendant,  and  may  be  annulled  on  oertiorari.— Hunter  v. 
JEddy,  251. 

2.  An  entry  in  a  justice's  docket  that  the  defendant  "confessed  judgment"  cannot 
be  treated  as  the  record  of  an  oral  pleading  sufficient  to  confer  jurisdiction, 
upon  a  voluntary  appearance  without  service  of  summons,  under  the  provisions 
of  the  Code  requiring  the  substance  of  an  oral  plea  to  be  entered  in  the  docket. 
Such  entry  is  merely  a  statement  of  a  conclusion  of  the  Justice  and  not  of  a 
Jorifldiotional  or  other  fact.    (Dx  Wm,  J.,  dissenting.)  —  IcL 

LANDLORD  AND  TENANT. 

A  building  constmcted  upon  land  by  the  lessee  thereof  under  an  agreement 
whereby  the  lessor  was  to  pay  the  cost  of  the  materials  upon  the  termination 
of  the  lease,  and  the  building  was  to  remain  upon  the  land,  the  lessor  having 
the  option  to  terminate  the  lease  upon  default  in  the  payment  of  rent,  becomes 
on  default  a  part  of  the  realty,  and  the  purchaser  thereof  as  personal  property 
at  aa  execution  sale  under  a  Judgment  against  the  lessee  acquires  no  tiUe.— 
SuriUer  v.  Alien,  160. 

LEASE. 
See  IfEGHAino's  Liens. 

LIENS. 
See  MECHAiac's  Lxehb. 

LIMITATION. 
See  Pleading,  2. 

LIVE  STOCK. 
See  Railboadb,  8. 

LOCATION  NOTICE. 
See  Mines  and  Minino,  8,  4,  6 

LOST  INSTRUMENT. 
See  New  Trial,  8. 

MECHANIC'S  LIENS. 

A  contract  between  the  proprietor  of  a  mine  and  a  third  person,  which  provides 
that  the  latter  is  to  make  certain  developments,  the  nature  of  which  are  specific- 
ally set  forth,  using  the  proprietor's  machinery  and  timber,  and  may  then  mine 
so  much  of  the  ore  as  he  may  desire,  in  a  designated  manner,  and  to  receive  as 
full  compensation  for  such  developments  a  certain  percentage  of  the  net  returns 
of  the  ore,  and  which  also  provides  that  a  failure  to  keep  said  mine  in  active 
operation  for  a  space  of  five  days  in  any  one  month  shall  operate  as  an  aban- 
donment of  the  contract  at  the  option  of  the  proprietor,  and  that  all  liabilities 
incurred  in  any  one  month  shall  be  discharged  before  the  16th  of  the  ensuing 
month,  the  contract  being  limited  to  a  year,  is  a  lease,  and  being  such,  no  lien 
is  created  against  the  mine  in  favor  of  one  who  labors  for  the  lessee,  as  under 
the  provisions  of  the  mechanic's  lien  law  the  interests  of  proprietors  in  leased 
premises  cannot  be  charged  with  liens  for  labor  performed  for  the  benefit  of 
lessees. —Pe2tofi  v.  Minah  Oon»oUdated  Mining  Oampany,  28L 
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MEDIOAL  BOAKD. 

Tlie  State  board  of  medical  examinera,  ihongh  empowered  to  reyoke  a  oertifleata 
for  nnprofeBsional,  diahonorable,  or  immoral  conduct,  the  etalate  being  nlent 
M  to  the  procedure  in  inch  oabo,  are  not  thereby  Tested  with  arbitrary  power 
to  reyoke  tiie  certificate  of  a  physician  without  reasonable  notioe  of  the  ohsrge 
against  him  and  the  time  and  place  of  the  trial  thereof.— i9la(e  y.  SdmUa^  429. 

MILEAGE. 

The  fact  that  the  route  usually  trayeled  between  the  town  of  a  witness'  residence 
and  the  county  seat  is  inconvenient  and  unpleasant,  as  being  without  railroad 
fioilities  for  seyenty-three  miles  thereof,  does  not  entitle  such  witness  to  re- 
oeiye  the  excess  of  mileage  occasioned  by  trayeling  the  entire  distance  by  rail 
on  a  much  further  route,  as  under  section  1082,  fifth  division  of  the  Compiled 
Statutes,  relating  to  the  mileage  of  witnesses  in  criminal  matters,  the  statement 
of  a  witness  as  to  the  distance  trayeled  cannot  be  held  binding  upon  the  district 
clerk,  but  he  is  empowered  to  issue  his  certificate  for  the  mileage  of  the  witness 
determined  by  the  route  usually  trayeled,  although  the  coimty  commissionera 
may  not  have  exercised  the  authority  conferred  upon  them  by  said  statute  in 
establishing  a  table  of  distances. — SiaU  ex  reL  McMUlan  y.  Ramiey,  a4& 


MINES  AND  MINING. 

1.  Under  section  2824  of  the  Beyised  Statutes  of  the  United  States,  proyiding  tiiat 
upon  the  failure  of  the  locator  of  a  mining  claim  to  perform  one  hundred  dol- 
lars' worth  of  labor  or  improvements  thereon  during  each  yesr  the  claim  shall 
be  open  to  relocation  in  the  same  manner  as  if  no  location  had  ever  been 
made,  provided,  that  the  original  locators  "have  not  resumed  work  upon  the 
claim  after  failure  and  before  such  location,"  the  locator  of  a  claim,  whose 
rights  are  subject  to  forfeiture  for  failure  to  perform  such  annual  labor  or  im- 
provements, and  who  avails  himself  of  the  statutory  privilege  of  resuming 
work  to  preserve  his  estate  from  forfeiture,  must  prosecute  the  same  wifli  rea- 
sonable diligence  until  the  requirement  for  the  annual  labor  and  improvements 
has  been  obeyed.  —  Honaker  v.  Martin^  91. 

8.  In  the  case  at  bar  it  appeared  that  the  plainti£^  in  an  action  to  recover  posses 
sion  of  a  mining  claim,  had  located  it  in  January,  1888,  but  |did  not  go  upon 
it  until  May,  1890,  the  defendants  then  being  in  possession ;  tiiat  a  person  em- 
ployed by  plaintiff  to  represent  the  claim  and  to  whom  he  had  paid  one  hun- 
dred dollars,  testified  that  he  labored  on  the  claim  from  December  82, 1889,  to 
January  12, 1890 ;  that  hii  work  consisted  in  conyeying  to  the  mine  logs  and 
lumber  of  the  value  of  sixty-three  dollars  which  were  not  used,  also  tools, 
buckets,  and  wire  rope  which  he  removed  upon  leaving;  that  he  cut  half  a 
dozen  logs  and  put  them  in  the  mine;  that  he  drifted  five  or  six  feet  but  did 
not  haul  any  dirt  from  the  mine;  and  that  he  earned  over  fifty  dollars  by  his 
work  in  January.  The  claim  was  relocated  by  the  defendants  April  85, 1890, 
and  their  testimony  tended  to  show  that  no  work  had  been  done  on  the  prop- 
perty  in  1889  or  1890.  Held,  that  the  plaintiff  had  not  in  good  fUth  "resumed 
work"  on  the  claim  before  its  relocation  within  the  meaning  of  section  2324  of 
the  Revised  Statutes  of  the  United  States,  —id. 

8.  A  location  notice  which  describes  the  claim  by  reference  to  an  adjoining  claim* 
is  admissible  in  evidence  as  containing  a  sufficient  reference  to  a  permanent 
monument  under  section  2324  of  the  Bevised  Statutes  of  the  United  States,  and 
the  question  as  to  whether  such  adjoining  claim  is  in  fact  a  permanent  monu- 
ment is  a  matter  of  proof,  (ifetea^f  v.  Prescott,  10  Mont.  283,  cited.)  —2>iaoii 
▼.  Bayliss,  171« 
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4.  Where  a  location  notice  refers  to  an  adjoining  claim  as  being  on  the  southeast, 
and  contains  a  description  of  its  exterior  boundaries  as  beginning  at  the  south- 
west boundary  of  such  adjoining  claim,  an  objection  to  its  admission  in  evi- 
dence upon  the  ground  that  the  description  is  indefinite  and  uncertain  cannot 
be  sustained  where  it  does  not  appear  from  the  face  of  the  notice  that  the  sur- 
face lines  or  superficial  shape  of  the  adjoining  claim  was  such  as  to  render 
the  description  impossible,  and  prima  facie  the  notice  is  admissible.  —Id. 

5.  Though  the  description  in  a  location  notice  maj  be  sufficient  to  admit  the 
notice  in  eyidence,  it  is  not  thereby  rendered  conclusive,  but  it  may  be  shown 
by  evidence  aliunde  the  notice  that  the  description  therein,  when  applied  to  the 
premises  with  reference  to  the  permanent  monuments,  is  misleading,  unintelli- 
gible, or  impossible,  or  that  the  alleged  monuments  are  not  in  fact  such.  —  Id, 

tf.  In  the  case  at  bar  the  only  issue  was  whether  the  plaintiff  had  discovered  within 
the  boundaries  of  his  claim  a  vein  of  valuable  ore  prior  to  the  location  of  d^ 
fendant's  claim.  It  appeared  from  the  testimony  of  plaintiff  and  his  witnesses 
that  there  was  quartz  in  place  in  the  discovery  and  in  a  cut  connecting  there- 
with and  run  after  the  location ;  that  two  of  the  witnesses  had  assayed  some 
quartz  taken  from  the  discovery  and  found  silver.  Thirteen  witnesses,  whose 
testimony  for  the  defendant  was  not  rebutted,  testified  to  the  effect  that  there 
was  no  vein  in  plaintiff's  discovery  shaft  at  the  time  of  defendant's  location,  and 
that  if  there  had  been  those  making  the  defendant's  location  were  positive  they 
would  have  seen  it ;  that  plaintiff's  discovery  shaft  was  in  the  top  rock  and  not 
in  rock  in  place.  The  Jury  found  for  the  defendant  after  an  inspection  of  the 
premises  in  controversy.  27e2d,  that  the  verdict  was  supported  by  the  testi- 
mony, and  the  granting  of  a  new  trial  was  an  abuse  of  discretion.  —  Onnund  v. 
Oraniie  Mountain  Mining  Company,  303. 

7.  Where  the  owners  of  a  mining  claim,  prior  to  conveying  by  separate  deeds  all 
their  right,  title,  and  interest  therein  to  the  defendant,  had  changed  the  bound- 
aries so  that  a  portion  thereof  confiicted  with  an  adjoining  claim  to  which  they 
afterwards  acquired  title,  they  cannot  thereafter  be  heard  to  assert  any  claim 
to  the  area  in  conflict,  as  their  deeds  to  the  defendant  must  be  construed  to 
convey  the  claim  as  its  boundaries  were  known  to  them  at  the  date  of  their 
conveyances,  and  thereby  an  estoppel  is  created  between  the  parties  and  their 
privies  which  is  binding  upon  such  after-acquired  title.  (Dx  Witt,  J.,  dissent- 
ing.)—  Skreve  v.  Copper  Bell  Mining  Company,  809. 

8.  Under  section  2319  of  the  Revised  Statutes  of  the  United  States,  opening  to  explo- 
ration and  purchsse  all  valuable  mineral  deposits  in  lands  belonging  to  the  United 
States,  and  section  1477,  fifth  division  of  the  Compiled  Statutes,  requiring  the 
discovery  on  the  lode  of  a  vein  of  quartz  or  ore  with  at  least  one  well-defined 
wall,  as  a  condition  precedent  to  recording  the  notice,  it  is  not  essential  to  the 
validity  of  the  location  of  a  mining  claim  that  the  discoverer  should  have 
found,  prior  to  his  location  thereof,  that  the  lode  contained  mineral  dex>osits  of 
sufficient  value  to  Justify  work  to  extract  them ;  but  the  spirit  of  the  statutes  is 
satisfied  by  the  discovery  of  mineral  deposits  of  such  value  as  to  at  least  Justify 
the  exploration  of  the  lode  in  expectation  of  finding  ore  sufficiently  valuable  to 
work.  (Dav%8  v.  Weibbold,  7  Mont.  107 ;  S.  C.  189  U.  S.  507,  reviewed  and 
distinguished. )  —  Jd. 

9.  Under  section  2828  of  the  Bevlsed  Statutes  of  the  United  States,  granting  rights 
to  tunnel  claimants  and  providing  that  locations  on  the  line  of  the  tunnel  of 
veins  not  appearing  on  the  surface,  made  by  others  after  the  commencement 
and  prosecution  of  the  tunnel  with  reasonable  diligence,  shall  be  invalid,  pro- 
ceedings for  a  patent  to  a  mining  claim  located  after  a  tunnel  location  and 
within  the  surface  boundaries  thereof  will  be  restrained  while  tlie  tunnel  claim- 
ant is  prosecuting  his  work  as  required  by  law,  and  until  it  is  demonstrated  that 
the  vein  in  the  surface  location  will  not  be  discovered  in  the  tunnel,  or  until 
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nich  tunnel  rights  are  abandoned.    (Bope  Min,  Co,  t.  Brovmy  7  Ifont  M,  i%> 
yiewed  and  applied.)  —Hope  Mning  Company  y.  Brown,  S70. 

10.  In  the  absenoe  of  a  special  contract,  there  is  no  relation  of  tmst  between  ten* 
ants  in  common  of  mining  property,  who  are  partners  only  for  the  porpose  of 
developing  the  same,  which  preyents  one  from  reeeiying  a  higher  snm  for  his 
interest  than  is  paid  to  his  co-owners.  —  Harris  y.  Uoyd,  890. 

11.  Where  the  partnership  relations  of  co-owners  of  mining  property  do  not  ex- 
tend to  selling  the  property,  but  only  to  deyeloping  and  mining  it,  and  their 
operations  in  that  connection  had  ceased,  their  relationship  is  that  of  tenants  in 
common,  and  being  such,  one  is  under  no  legal  obligation  to  discloBe  to  the 
others  the  fact  that  upon  a  sale  of  the  property  he  is  to  reo^ye  a  higher  som 
for  his  interest  than  the  others,  and  the  concealment  of  such  Act  does  not  entitle 
his  co-owners  to  maintfl-in  Ml  action  for  any  portion  of  the  additioDftl  ram  whkb 
hereoeiyed.~/d. 

MISDEMEANORS. 
See  CowBTiyuTiowAL  Law,  1,  2. 

MORTGAGES. 
Bee  Chattel  MoBTaAoss;  Pleaddio,  8,  4. 

MOTION  TO  STRIKE  OUT. 
Bee  Appeal,  6. 

MUNICIPAL  CORPORATIONS. 
Bee  Attagbmektb. 

NEGLIGENCE. 
See  Raxlboaos,  8,  i. 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  amd  Notes. 

NEW  TRIAL. 
See  Appeal,  9;  Pbaotiob,  1. 

1.  An  order  granting  a  new  trial  upon  the  ground  of  insufficiency  of  eyidenoe  to 
support  the  Judgment,  which  was  rendered  upon  findings  of  fiu)t,  will  not  be 
disturbed  on  appeal,  under  the  rule  that  a  finding  of  facts  must  stand  if  there 
is  eyidence  to  support  it,  as  such  rule  applies  to  appellate  but  not  to  trial  conrts. 
^McCatdey  y.  l)/ler,  61. 

2.  Where  the  eyidence  in  a  suit  to  recoyer  wages  at  the  rate  of  thirty  dollars  a 
month  for  twenty-nine  and  one-half  months  for  caring  for  certain  jjroperty  is 
conflicting  as  to  the  existence  of  any  contract  for  hiring,  and  it  appeared  that 
the  defendant  had  no  interest  in  the  property  so  cared  for,  nor  had  deriyed  any 
benefit  from  such  seryioes,  and  that  plaintiff  had  not  spoken  to  defendant  during 
that  period  respecting  his  employment,  the  case  falls  within  the  exception  to  the 
general  rule,  that  the  yerdict  of  a  jury  will  not  be  disturbed  where  ^e  eyidence 
is  conflicting,  in  that  the  inherent  improbability  of  plaintiff's  demand  denies  to 
it  all  daim  to  belief,  and  after  yerdict  for  plaintiff,  the  denial  of  a  motion  for  a 
new  trial  made  upon  the  ground  of  insufficiency  of  the  eyidence  is  error. 
{Landsman  y.  Thompson,  9  Mont.  182,  cited.  De  Witt,  J.,  dissenting,  upon 
the  ground  that  the  eyidence  waa  also  conflicting  a§  to  whether  defendant  had 
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ray  fnterest  in  the  pi-operty  oared  for,  or  had  deriyed  benefit  ftom  plaintur'a 
■enrioefl,  and  therefore  the  case  wae  not  olearly  within  the  exception  to  the 
role.)— JfoftocJe  t.  Gcughnour,  265. 
8»  Where  no  eft>rt  is  made  by  a  party  in  the  trial  of  a  case  to  proTe  the  contents 
of  a  lost  deed  by  secondary  evidence,  there  being  within  his  reach  at  the  time 
evidence  both  of  the  loss  of  the  deed  and  of  its  oontentSi  a  new  trial  will  not  be 
granted  npon  the  subsequent  finding  of  the  deed  on  the  ground  of  newly  di»- 
oovered  eyidenoe.— QuigZey  y.  Birdseye,  489. 

NOTICE  OP  LOCATION. 
Bee  Minis  axd  Hzniko,  8, 4, 6. 

NUNC  PBO  TUNC  ENTBY. 
See  JunaKEHTSi  4. 

OFFICEBS. 
See  CoNsnruTioHAL  Law,  8,  4. 

OBDEBS  OP  DISTBICT  OOTJBT. 
See  Appxal,  1,  3,  6,  9;  AppkaiiAslx  Obdkbs,  1,  2,  8;  Supplhoditabt  Piocxxd- 

CiOB. 

PABTNEBSHIP. 
See  EyrDZNOx,  1,  2;  Mnoss  and  ICdoho,  10, 11. 

1.  Where  one  member  of  a  mining  partnership  notifies  the  other  that  he  wiU  not 
carry  on  the  partnership  operations  any  longer,  and  will  not  be  liable  for  any 
debts  thereafter  contracted  in  developing  their  mines,  he  is  not  liable  npon  an 
acconnting  with  his  copartner  for  any  expenses  incurred  after  the  date  of  the 
notice. — ikiligher  y.  Lockhart,  109. 

2.  An  incoming  partner  is  not  liable  to  another  partner  for  tiie  value  of  the  latter's 
services  rendered  to  the  firm  prior  to  his  coming  into  the  copartnership,  where 
there  was  no  agreement  between  the  former  partners  that  such  services  should 
be  compensated,  and  the  incoming  partner  assumes  no  liability  therefor.  In 
such  case  the  same  rules  apply  to  mining  as  to  other  partnership  compacts, 
-/d. 

PHYSICIANS. 
Bee  MxDiCAL  Boabd. 

PLEADING. 
Bee  JusncB  or  thx  Psagb.  2. 

1.  In  pleading  a  judgment  of  a  Justice's  Court,  the  pleader  must  either  aver  that 
the  Judgment  was  "  duly  given  or  made,"  as  permitted  by  section  103  of  the 
Code  of  Civil  Procedure,  or  the  facts  conferring  Jurisdiction  upon  the  Justice's 
Court  must  be  alleged  and  proved.  {Harmon  v.  Comstoek  Bone  A  OatUs  Oo. 
9  Mont.  243,  affirmed.)— TFeaver  v.  Englisfi^  84. 

2.  A  complaint  in  ejectment  which  alleges  that  at  a  date  more  than  five  years  prior  to 
the  commencement  of  the  action,  plaintifT  was  and  ever  since  has  been  seised  in 
fee  and  entitled  to  the  possession  of  the  property  in  question,  and  that  at  such 
date  defendant,  while  he  was  so  seised  and  entitled  to  the  possession,  entered 
npon  the  premises,  ousted  and  ejected  him  therefh>m,  and  has  ever  since  with* 
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held  poflfeMion,  does  not  show  on  itB  Um  ihat  ifae  poflfenion  of  fiie  defendant 
wii  adreree,  m  under  eeotion  S2  of  the  Code  of  OiTil  Procednre  the  oocnpation 
of  the  premiiee  by  the  defendant  ii  deemed  to  hATe  been  in  snboidination  to 
the  pkintifTB  legal  title,  nnleaa  it  appear  to  hare  been  held  tdjettAj  thereto 
for  fire  years  before  the  oommenoement  of  the  action,  and  therefore  the  aetion 
is  not  barred  by  limitation  nnder  section  29  of  the  Oode  of  CiYil  Prooednxe, 
requiring  the  plaintiff  to  haye  been  seised  or  possessed  of  the  property  within 
five  years  before  the  oommenoement  of  the  action.  (I^ntme  y.  Dodaon,  4 
Mont.  687;  NaHonai  Min.  Oo.  y.  Powers,  8  Mont.  Sii,  cited.) —P^ter  ▼. 
Stephetu,  115. 

8.  An  answer  to  a  complaint  on  foreclosnre  of  a  mortgage  which  ayers  thai  the 
plaintiff  and  defendants  were  copartners  at  the  time  of  the  execution  of  the 
note  and  mortgage ;  that  the  copartnership  still  exists  though  the  business  has 
ceased;  that  the  indebtedness  secured  by  the  mortgage  was  connected  with  and 
giyen  to  raise  Ainds  for  the  copartnership  business,  and  for  the  additional  pur- 
pose of  acknowledging  the  amount  due  plaintiff  on  account  of  adyanoes  made 
by  him,  there  not  being  facilities  at  the  time  for  making  a  full  settlement  of 
the  copartnership  affiurs  as  was  contemplated;  that  the  plaintiff  is  indebted  to 
the  defendants  and  to  the  copartnership  in  a  certain  sum  for  money  and  serr- 
iosi  rendered  the  firm  which  he  agreed  to  pay,  and  which  grew  out  of  the  trane- 
aotions  for  which  the  note  was  giyen;  that  the  note  not  haying  been  used  to 
raise  funds  was  but  an  account  stated;  and  which  prays  for  dissolution  and  an 
accounting,  states  facts  sufficient  on  demurrer  to  constitute  a  defense  to  the 
motion,— Qasieri  y.  Bleukt  185. 

4.  In  an  action  for  the  foreclosure  of  a  mortgage  for  default  of  interest,  where  the 
note  proyided  for  the  payment  of  annual  interest  and  the  mortgage  authorised 
foreclosure  in  defkult  of  principal  or  interest,  a  cross-complaint  which  ayers  in 
effect  that  at  the  time  of  the  execution  of  the  mortgage  it  was  agreed  that  no 
interest  should  be  payable  until  the  maturity  of  the  principal,  and  that  the 
mortgage  should  not  be  foreclosable  on  default  of  annual  interest ;  that  it  was 
intended  that  the  mortgage  should  express  this  agreement,  but  that  by  mistake 
it  proyided  for  foreclosure  on  default  of  annual  interest;  that  the  mortgage 
did  not,  therefore,  contain  the  true  agreement  of  the  parties ;  and  that  the  mis- 
take was  mutual,  alleges  facts  sufficient  to  sustain  a  reformation  of  the  mort- 
gage.—Jd. 

6.  A  complaint  in  an  action  brought  under  section  716  of  the  Oode  of  Oiyil  Pro- 
cedure, defining  forcible  entry  and  unlawful  detainer,  will  not  support  a  Jud^ 
ment  in  the  absence  of  ayermente  showing  either  a  forcible  entry  or  a  forcible 
detainer.    (Febes  y.  Tieman,  1  Mont.  179,  cited.)  —Morse  y.  Boyde,  247. 

€.  An  ayerment  in  an  answer  to  a  complaint  on  a  bill  of  exchange,  proyiding  for 
the  payment  of  attorneys'  fees  in  case  of  suit,  that  such  fees  were  not  due  at  the 
time  the  suit  was  filed,  is  properly  stricken  out  as  sham.  —  JSanft  y.  Fuqwi,  285. 

7.  Where  the  statute  of  another  State  is  relied  upon  as  a  defense  it  must  be 
pleaded  by  setting  ont  in  terms  so  much  thereof  ss  may  be  applicable,  and  an 
ayerment  that  a  contract  is  by  the  laws  of  another  State  illegal  and  yoid  is  in- 
sufficient. —  Id, 

8.  A  complaint  in  an  action  for  conyersion  which  ayers  that  "on  the  eighth  day  of 
May  the  plaintiff  was,  and  is  now,"  the  owner  of  the  property  described,  and  that 
the  defendant  conyerted  the  property  "on  or  about  the  12th  of  May,"  is  fatally 
defectiye  in  not  alleging  with  certainty  ownership  at  the  time  of  the  conyersion, 
and  will  not  support  a  judgment  by  default. — Sawyer  y.  Boberlson,  416. 

9.  In  an  action  brought  by  a  publisher  to  recQyer  firom  a  county  compensation  for 
the  publication  of  matter  furnished  to  him  by  a  county  clerk,  under  a  statute 
requiring  county  clerks  to  cause  certain  matters  to  be  published  in  one  or  more 
county  newspapers,  a  complaint  which  states  that  such  matter  was  fumishsd 
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hf  the  ooanty  olerk  for  pnblioation,  bat  does  not  aTer  that  saoh  clerk  oaoged  it 
to  be  pabliflhed,  or  that  the  newspaper  named  in  the  complaint  was  designated 
by  the  olerk  as  the  one  in  which  pnblication  was  to  be  made,  is  bad  on  demurrer. 
^Becker  t.  Oommuiionen  of  Tellowstone  Oounity,  i90. 

XO.  A  prayer  in  an  equity  action  which  seeks  relief  inconsistent  with  the  theory  of 
the  complaint  will  be  regarded  as  immaterial  miatter.  (Davis  y.  DaoU,  9  Mont. 
275,  dted.)— Arnold  y.  'Sinclair,  &56. 

11.  It  is  not  necessary  for  a  party  seeking  the  cancellation  of  a  deed  npon  the  ground 
of  inadequacy  of  consideration,  and  fraud  and  deceit  in  its  procurem^t,  to 
show,  as  a  condition  precedent  to  commencing  the  action,  that  he  has  tendered 
back  the  consideration  receiyed,  and  an  o£fer  in  his  complaint  to  restore  the 
same  is  sufficient.— Jf oloy  y.  Berkint  188. 

PRAOTIOB. 
See  Affbal  ;  Judomenis,  1,  2,  8,  4 ;  Buiacoire,  1,  2. 

1.  It  is  error  for  the  trial  court  to  refose  to  hear  a  motion  for  a  new  trial  upon  the 
objection  of  the  respondent  that  the  statement  was  not  seryed  within  the  time 
contemplated  by  a  stipulation  of  the  parties,  as  the  moying  parley  is  entitled  to 
a  ruling  upon  his  motion  upon  the  basis  on  which  it  is  presented,  although  such 
objection  would  be  fatal  to  motion  when  het^rd,-^  Sweeney  y.  Great  FaUa  and 
Canada  Baihoay  Company,  84. 

3.  Where  a  defendant  in  an  action  for  unlawful  detainer  fails  to  file  a  written 
answer  in  the  Justice's  Oourt  as  required  by  section  769  of  the  Oode  of  Oivil 
Procedure,  and  judgment  by  default  is  taken  against  him  after  his  time  to  an- 
swer had  been  extended  seyen  times,  and  on  appeal  to  the  District  Ck>urt  judg- 
ment on  the  pleadings  is  rendered  against  him  for  want  of  an  answer,  an  order 
of  the  latter  court  denying  his  motion  to  set  aside  the  judgment  and  for  leaye 
to  answer  will  be  affirmed  on  appeal  where  no  showing  had  been  made  of  sur- 
prise, inadyertence,  or  excusable  neglect,  nor  proper  relief  sought  in  the  Justice's 
Oourt. — Pincus  y.  Dowd,  88. 

8.  Where  Judgment  is  entered  only  for  the  amount  prayed  for  there  is  no  error, 
although  the  yerdict  specified  a  greater  sum.  —  Bogan  y.  Shuart,  498. 

4.  An  answer  which  is  responsiye  to  a  question  insisted  upon  by  a  party  against 
objection  will  not  be  stricken  out  because  unfayorable  to  him.  —  Id, 

0.  Under  a  stipulation  made  by  attorneys  in  open  court,  without  formal  writing, 
to  the  effect  "  that  defendant  have  until  April  1st  to  make  and  senre  statement 
and  bring  on  motion  for  new  trial,"  the  defendant  filed  and  seryed,  March  dlst, 
a  statement  which  was  settled  April  11th,  no  amendments  haying  been  proposed 
by  plaintiff  Held,  that  the  filing  and  seryioe  of  the  statement  on  March  Slst 
was  not  a  yiolation  of  the  stipulation,  in  that  it  did  not  allow  plaintiff  the  ten 
days  proyided  by  statute  in  which  to  propose  amendments  prior  to  April  Ist,  as 
the  clause  as  to  bringing  on  the  motion  was,  in  yiew  of  section  299  of  the  Oode 
of  Oiyil  Procedure,  relating  to  the  hearing  of  applications  for  new  trials,  super- 
fluous and  not  properly  within  the  subject  of  the  stipulation.  Beld,  aUo,  that 
the  rule  of  construction  expressed  in  section  636  of  the  Oode  of  Oiyil  Procedure, 
pAyiding  that "  when  diflerent  constructions  of  a  proyision  are  otherwise  equally 
proper  that  is  to  be  taken  which  is  most  fayorable  to  the  party  In  whose  &yor 
the  provision  was  made,"  was  applicable  to  a  stipulation  of  such  nature. — 
Sweeney  y.  Qreai  FaUa  and  Canada  Bailway  Company,  523. 

PREJUDIOE. 
•Bee  Ohange  of  Venus,  1,  8, 

PRINOIPAL  AND  AGENT. 
Bee  Spscifio  Febfobmanob,  8. 
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PBOBILTE  LIW. 
BeeWxLtAi 

PB0MIB8OBT  NOTES. 
Bee  Bills  akd  Notis. 

PXJBLIO  DEBT. 
See  StATB  Wa&bamtb,  2, 8. 

PUBLIO  LANDS. 
See  iMSTBUonoMs,  8. 

PUBLIO  PBINTINa. 
See  Pliadiko»  9. 

BAILB0AD8. 
See  8HBBiFn»  4. 

1.  Under  aeetion  719,  fifth  division  of  the  Oompiled  Stetatee,  prvridiiig  In  nib> 
stance  that  say  rsilroad  company  failing  to  keep  their  track  firee  from  dead 
grass,  weeds,  or  any  combnstible  material,  "shall  be  liable  for  any  damsget 
which  may  ooonr  firom  fire  emanating  from  operating  the  railroad,  and  a 
neglect  to  comply  with  the  proyisions  of  this  diapter  in  keeping  dear  any 
railroad  track,  .  ..."  it  is  error  to  charge  the  jury,  in  eflbct,  that  upon  snch 
failure  the  statate  "  makes  them  liable  for  any  damage  that  may  ooeor  from 
any  fire  emanating  from  operating  the  railroad,"  as  saoh  instraotkm  Ieat«s  ont 
of  consideration  the  question  as  to  the  agency  of  the  dead  grsss  or  combustible 
matter  in  the  destmction  of  the  property. — Bpenoer  ▼.  Jfofitona  Omtral  BaU- 
foay  Conipanyt  164. 

2.  In  an  action  against  a  railroad  company  for  damages  alleged  to  hare  re> 
suited  from  fire  commnnioated  to  plaintifTs  property  by  the  sgenoy  of  com- 
bustible material  upon  their  right  of  way,  it  is  error  to  reftise  an  instmotion  to 
the  effect  that  the  defendant  is  not  liable  in  such  case,  unless  it  be  shown  that 
there  was  a  sufficiency  of  combustible  material  upon  the  right  of  way  at  the 
place  where  the  fire  started  as  to  indicate  danger  firom  fire  to  common  prudence. 
{IHamond  ▼.  Northern  Paoiflc  IL  R.  Oo.  6  Honi  680,  cited.)  —  Id, 

tf.  In  an  action  against  a  railroad  company  to  reooTer  for  injuries  to  Btodt,  the 
admissions  of  an  agent  of  tiie  company,  acting  within  the  scope  of  his  authority 
and  with  knowledge  of  the  cironmstanoes,  that  he  had  ordered  tbe  animal 
killed  and  the  beef  sold  for  the  benefit  of  the  company,  and  the  receipt  of  the 
proceeds  of  such  sale  by  the  company,  establish  a  prima  facie  case  of  ttie  Mt 
mission  of  negligence  by  the  company,  under  section  717,  fifth  division  of  the 
Compiled  Statutes,  providing  that  in  case  of  injury  to  stock  the  bodrof  the 
animal  injured  shall  belong  to  the  company  unless  the  owner  tbereiR  shall 
elect  to  take  the  same  in  Ueu  or  in  part  payment  of  damages.  (Db  Wnt,  J., 
dissenting.)  —  ifcCau2sy  ▼.  Montana  CenJtral  Railway  Oompany,  488. 

4.  In  an  action  against  a  railroad  company  for  damages  for  injuries  to  Hie  person, 
evidence  that  plaintiff,  who  was  defendant's  employee,  was  working  uuder  a 
certain  car  standing  upon  defendant's  track,  and  was  so  situated  that  hetx>uld 
not  see  an  engine  approaching  on  that  track  firom  either  direction,  and  thai 
while  so  working  was  injured  by  the  car  being  suddenly  moved  over  him  by  a 
train  backing  against  it,  will  not  support  the  essential  averment  of  the  com- 
plaint '<  that  the  defendant  carelessly  and  negligently  and  without  any  notice  or 
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ifAming  to  plaintiff  backed  or  ran  an  engine  against  uid  oar  lo  as  to  set  th» 
same  in  motion,"  and  In  snch  eaae  the  denial  of  a  motion  for  a  new  trial,  based 
npon  the  inanflaoiencj  of  the  eyidenoe  to  support  the  yerdiot,  is  error.— fiweeiwy 
7.  Great  Folia  and  Canada  Baitway  Oompanyt  523. 

BErERENCE. 
Bee  Juooicxxns,  5,  6. 

BEPOBTEB  OF  SUPBEME  COUBT. 
See  AFPBomiATiciia. 

BOBBEBY. 
See  Obheimal  Law,  1. 

SALES  OF  PEB80NALTY. 

1.  In  actions  for  damages  for  a  breach  of  warranty  on  the  sale  of  chattels,  eyidenoe 
as  to  what  the  yendee  anbeequently  reoeiyed  for  a  part  of  the  property  is  inad- 
missible.-—J7o^an  y.  Shuart,  498. 

2.  In  an  action  for  a  breach  of  warranty  as  to  the  age  of  sheep  sold,  an  instruction 
to  the  jury  that  if  the  yendor  knew  their  ages,  and  had  means  of  knowing,  they 
should  consider  these  foots  with  all  -other  facts  in  eyidence  in  determining 
whether  he  stated  their  ages  as  his  opinion  or  as  facts,  is  proper.  —Id. 

8.  An  instruction  in  such  esse  that  the  jury,  in  concluding  whetiier  the  yendee  had 
an  opportunity  to  eiamine  the  sheep,  should  consider  all  the  circumstances  of 
the  case,  including  his  statement  that  he  was  ignorant  as  to  the  means  of  deter- 
mining the  ages  of  sheep,  while  objectionable  as  conyeying  to  the  jury  the 
impression  that  the  court  believed  the  yendee's  statement  by  giving  special 
promioenoe  to  his  testimony,  is  a  harmless  error,  the  vendee's  knowledge  of  the 
age  of  the  sheep  being  immaterial,  inasmuch  as  he  relied  upon  the  vendor's 
express  warranty.  And  for  the  same  reason  an  instruction  as  to  the  vendee's 
reasons  for  relying  upon  the  warranty  cannot  be  held  error. — Id, 

i.  The  measure  of  damages  for  a  breach  of  warranty  on  the  sale  of  chattels  is  the 
difference  between  the  actual  value  of  the  article  sold  and  the  value  of  the 
same  article,  if  it  had  been  such  as  the  vendor  warranted  it  to  be. —id. 

SALES  OF  BEALTT. 
See  SPEomo  Psbvobkakce,  1,  2,  8. 

BHEBIFF8. 

1.  Where  a  sheriff  has  employed  a  custodian  of  attached  ^perty  at  the  request 
of  the  attorneys  of  the  attaching  creditors,  who  subsequently  made  payments 
to  such  custodian  with  knowledge  of  his  employment,  they  cannot  afterwards 
repudiate  the  action  of  their  attorneys  as  unauthorized,  in  an  action  by  such 
sheriff  to  recover  the  balance  of  the  custodian's  compensation.— JfcI>ermott 
y.  Murphy,  122. 

2.  A  sheriff  being  responsible  for  the  preservation  of  attached  property  has  the 
'  power  to  choose  his  own  custodian,  and  the  attaching  creditors  are  not  relieved 

from  liability  for  the  reasonable  cost  of  his  services  by  reason  of  the  sheriff  hav- 
ing rejected  one  appointed  by  them.  —  Id. 
8.  Where  a  sheriff  had  been  informed  by  the  attorneys  of  the  attaching  creditors 
that  the  fees  of  his  custodian  "would  have  to  be  settled  upon  the  taxation  of 
costs  in  the  attachment  suits  when  the  judgment  was  rendered,  when,  upon 
presentation,  the  court  would  determine  what  keeper's  fees  he  was  entitled  ta 
oharge,"  his  failure  to  present  such  claim  until  after  the  rendition  of  the  judg- 
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ment  will  not  reliere  the  attaohing  orediton  from  liability  therefor,  whffle  bs 
was  not  an  ofikoer  of  the  ooanty  where  the  judgment  waa  rendered,  and  had 
no  knowledge  of  its  rendition  at  the  time.  —  Id. 
4.  A  railroad  company  is  liable  for  money  paid  by  a  iheriff  personally  to  men 
employed  by  him,  and  sworn  in  u  deputy-eheriflb  to  protect  the  property  of  the 
oompany  from  damage  apprehended  from  strikers,  npon  its  expresa  promiae  to 
pay  for  snob  senrioee,  after  haying  been  informed  by  the  sheriff  that  he  waa  able 
to  command  the  peace  without  the  aid  of  the  po$se  eomitatus,  and  that,  if  the 
men  in  qneetion  were  employed,  the  connty  would  not  pay  them,  there  being 
at  the  time  no  riotous  or  unlawful  assembly ;  and  in  such  case  section  856,  fifth 
diyision  of  the  Compiled  Statutes,  in  substance,  empowering  a  sheriff  to  call  to 
his  aid  such  persons  as  may  be  necessary  to  suppress  unlawful  assemblies,  and 
section  861,  fifth  division  of  the  Compiled  Statutes,  prohibiting  a  sheriff  from 
demanding  for  official  services  any  greater  fees  than  are  allowed  by  law,  are  not 
available  as  a  defense  to  the  action.  —  SuUivan  y,  Utah  and  Nai'them  Baiiway 
Oompany t  236. 

8PE0IFIC  P£BFOB)£ANCB. 

1.  Equity  will  regard  a  bond  for  a  deed,  which  provides  for  the  payment  of  a  cer- 
tain sum  in  case  of  a  failure  to  convey,  as  a  contract  for  the  sale  of  lands,  and 
decree  the  specific  performance  thereof,  where  the  plaintiff^  after  receiving  pos- 
session, agreed  to  convey  the  lands  to  third  persons  to  whom  he  had  delivered 
possession,  and  who  had  made  valuable  improvements,  and  who  held  plaintiff's 
obligations  for  warranty  deeds.  (Kleinschmidt  v.  JSleinschmidt,  9  Mont.  477, 
distinguished.)—  Ttwrnburgh  v.  Fish,  63. 

2.  In  actions  for  specific  performance  of  contracts  for  the  sale  of  lands  the  form 
of  the  instrument  to  be  enforced  is  immaterial,  as  equity  will  look  to  the  in- 
tention of  the  parties  and  the  nature  of  their  acts,  exercising  a  sound  judicial 
discretion,  controlled  by  the  circumstances  of  each  controversy.  —  Id, 

3.  Specific  performance  of  a  contract  for  the  sale  of  lands,  though  in  the  form 
of  a  bond  for  a  deed,  was  held  properly  decreed  where  it  appeared  that  the  de- 
fendant executed  to  the  purchaser  the  bond  in  question  at  the  request  of  his 
agents,  one  of  whom  afterwards  took  an  assignment  of  the  bond  from  the  obligee 
to  himself  and  tendered  the  unpaid  purchase  price,  the  jury  having  found  that 
at  the  time  of  the  sale  there  was  no  understanding  or  agreement  between  tiie 
defendant's  agents  and  the  purchaser  that  the  purchase  was  to  be  made  by  him 
for  their  benefit,  and  that  the  price  paid  was  the  value  of  the  lands.  ^Id, 

STATE  WARRANTS. 

1.  Interest  is  payable  upon  a  State  warrant  without  an  express  appropriation  for 
that  purpose  having  been  first  made  by  the  legislative  assembly.  — State  v. 
Bickmani  541. 

2.  The  term  "public  debt,"  as  used  in  section  84,  article  v.  of  the  Constitution, 
providing  that  "no  money  shall  be  paid  out  of  the  treasury  except  upon  appro- 
priations made  by  law,  ....  except  interest  on  the  public  debt,"  embraces 
the  fioating  debt  evidenced  by  warrants  as  well  as  the  bonded  indebtedness  of 
the  State.  — /d. 

3.  Whenever  there  is  a  public  debt  it  is  not  necessary  for  the  legislative  assembly 
to  make  a  specific  appropriation^  to  authorize  the  payment  of  interest  thereon. 
— /d. 

4.  Where  a  claim  against  the  State  has  been  considered  and  approved  by  the  State 
board  of  examiners  and  a  warrant  drawn  therefor,  the  jurisdiction  of  the  board 
as  to  such  claim  ceases,  and  the  obligation  of  the  State  to  pay  interest  npon  the 
principal  sum  mentioned  in  the  warrant  then  arises  by  operation  of  law,  and  is 
beyond  the  control  of  the  board  of  examiners.  —  Id, 
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STATUTES. 
See  PziKADzvo,  7. 

STATUTORY  CONSTRUCTION. 
Bee  Mnnes  aud  Minima,  1,  2, 8, 9 

STIPULATIONS. 
See  Pbactioqb,  5« 

SUMMONS. 

1«  A  STimmons  In  an  action  for  oonyersion  which  reads,  "The  said  action  i» 
brought  to  recoTOr  the  sum  of  one  hundred  and  fifty  dollars,  the  yalue  of 
thirty  tons  of  ice  belonging  to  said  plaintiff,  and  taken  possession  of  and  dis- 
posed of  by  said  defendant,"  at  a  certain  time  and  place,  sufficiently  states  the 
cause  and  general  nature  of  the  action  under  section  68  of  the  Code  of  Oivil  Pro- 
cedure.— Savpyer  y.  Robertson,  il6. 

2.  In  an  action  for  conversion  a  notice  in  the  summons  that  unless  the  defendant 
appears  and  answers  the  plaintiff  will  take  judgment  for  a  certain  sum  is  bad, 
and  will  not  support  a  default  Judgment,  as  under  section  68  of  the  Code  of 
Civil  Procedure,  the  notice  in  such  case  should  state  that  unless  the  defend- 
ant  appears  and  answers  the  plaintiff  will  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint. — Id, 

SUPPLEMENTARY  PROCEEDINGS. 

Where  money  has  been  paid  into  court  upon  a  judgment  in  favor  of  the  defend- 
ant, who  was  plaintiff  in  another  action,  an  order  of  the  District  Court  requir- 
V  ing  the  money  to  be  paid  to  a  judgment  creditor  of  such  defendant,  made  upon 

%b  a  hearing  analogous  to  proceedings  supplemental  to  execution,  all  persons  inter- 

ested in  the  fund  being  present,  is  proper.    {Sperling  t.  Oaifee,  7  Mont  529. 
oitedj-^^anib  of  Miimewta  t.  Hayes,  688. 

SUPREME  COURT. 

Bee  Appeai*. 

TAXES. 
See  Deibds. 

TENANTS  IN  COMMON. 
See  Mines  hid  Mikino,  10;  Watxb  Riohts,  4,  8. 

TENDER. 

A  tender  which  is  not  kept  good  does  not  have  the  effect  of  stopping  interest.  — 
Thorvimrgh  v.  Fish,  53. 

TRUSTS. 

In  the  case  at  bar  the  purchaser  of  real  estate  executed  notes,  secured  by  a  deed 
of  trust,  for  the  balance  of  the  purchase  price,  and  then  conveyed  the  premises 
to  a  third  party,  the  deed  providing  that  the  conveyance  was  subject  to  the 
above-mentioned  deed  of  trust,  and  that  "all  of  said  notes  and  tiie  interest 
thereon  the  grantee  assumes  and  agrees  to  pay."  It  appeared  that,  while  such 
third  party  had  taken  the  conveyance  in  his  own  name,  he  and  two  others  had 
purchased  the  premises  together,  and  that  he  had  executed  a  declaration  of  trust 


€22  Water  Bights. 

to  the  otben  redting  saoh  fact,  defining  ibmt  respectiTB  InterestB,  and  dedlaring 
that  the  conyeyanoe  had  been  bo  made  to  Buoh  third  party  for  their  mutual 
benefit  and  oonyenienoe  and  to  facilitate  the  sale  of  the  premLBea.  In  an  action 
brought  by  the  payee  of  the  notes,  held,  that  the  recitals  of  the  last  mentioned 
deed  and  declaration  of  trost  did  not  create  a  personal  liability  on  the  part  of 
the  beneficiaries  thereoL — PendltUm  y.  (JowUng,  88. 


TUNNEL  LOCATIONS. 
See  Mdtes  and  Mnano,  9. 

YENDOB  AND  YENDEE. 
8eeTBxm& 

VERDICT. 
See  Pbaoixos,  8. 

WAGE-WOBKERS. 
See  AflBioNiazfT. 

WABBANT7. 
Bee  DsBDa;  Bauu  ov  Psbsokaltt,  1,  3.  8.  L 

WATEB  BIGHTS. 

1.  A  water  right  aeqnired  and  used  for  a  beneficial  and  necessary  purpose  in  con- 
nection with  realty  is  an  appurtenance  thereto,  and,  as  such,  passes  with  a  con* 
yeyanoe  of  the  luid  unless  expressly  reseryed  from  the  grant.  —  Btoeetland  y. 
OUen,  27. 

2.  In  an  action  to  establish  a  priority  in  a  water  right,  certified  copies  of  tha 
declarations  of  appropriation,  recorded  prior  to  legislation  requiring  record  of 
water  appropriations,  are  admissible  as  eyidenoe  tending  to  show  the  intention, 
understanding,  and  action  of  the  original  appropriators  in  relation  to  the  waters 
in  dispute.  —  Id, 

8.  In  the  case  at  bar  it  appeared  that  plaintiff's  grantors,  who  were  brothers  and 
partners,  farming  jointly,  but  owning  the  land  in  seyeralty,  had  used  a  water 
right  in  common  for  some  time,  although  the  appropriation  had  been  niade 
by  one  of  them ;  that  the  entire  waters  of  the  stream  had  been  appropriated 
at  the  same  time  by  one  of  said  grantors  and  a  third  person  in  equal  shares ; 
that  the  grantor  who  made  an  appropriation  had  not  oonyeyed  to  his  brother 
any  interest  in  his  one  half  of  the  water.  Hdd,  that  plaintiff  haying  succeeded 
to  the  interest  of  both  brothers,  it  was  immaterial  what  interest,  if  any,  had 
been  acquired  by  the  one  from  the  other  by  reason  of  their  partnership  reU> 
tions  and  Joint  use  of  the  water,  and  that  the  eyidenoe  was  sufficient  to  establish 
plaintiff's  right  to  one  half  of  the  waters  of  the  stream,  —id. 

4.  The  appropriators  of  the  waters  of  a  stream,  who  use  such  waters  through  a 
ditch  owued  by  them  together  for  a  common  purpose,  are  tenants  in  common 
of  such  water  right, ^Meagher  y.  Hardenbrook,  885. 

6,  Tenants  in  common  of  such  water  right  may,  upon  abandoning  the  use  thereof 
for  mining  purposes,  turn  the  water  into  its  original  channel,  and  recapture 
and  use  the  same  water  for  other  beneficial  and  lawful  puipoaek  ( Wooinum 
V.  Gwrringer,  I  Mont.  685,  cited.)— id. 
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t,  A  finding  by  the  trial  oonrt»  after  an  inspection  of  the  premiaes,  that  a  spring 
was  not  one  of  the  sonroes  of  the  stream  from  which  the  plaintiff  had  appro- 
priated water,  will  not  be  disturbed  on  appeal  where  it  appeared  that  the  spring 
was  npon  high  ground  between  two  forks  of  the  stream ;  that  before  the  spring 
was  turned  by  defendant's  ditch  into  the  east  fork  the  tendency  of  the  flow  was 
towards  the  west  fork,  but  unless  swelled  by  freshets  or  melting  snows  did  not 
reach  it,  but  sank,  the  eyidence  being  conflicting  as  to  whether  the  flow  of 
water  in  the  stream  was  appreciably  diminished  by  the  defendant's  use  of  the 
waters  of  the  spring,  but  the  preponderance  being  in  favor  of  the  defendant.  — 
Leonard  y.  Shatzer,  422. 

7.  In  an  action  for  damages  for  the  loss  of  crops  by  reason  of  defidndants'  inter- 
ference with  plaintiff's  water  right,  the  refusal  of  the  court  to  instruct  the  jury 
at  the  request  of  the  defendants,  in  effect,  that  plaintiff  could  only  reooTer  for 
the  net  profits  of  his  crops  after  deducting  the  cost  of  planting  and  raising, 
which  facts  must  be  proved,  cannot  be  held  prejudicial  when  the  verdict  was  for 
nominal  damages,  and  the  plaintiff  had  proved  the  market  value  of  the  water 
and  the  damage  from  the  loss  of  it  and  his  crops,  describiug  what  he  had 
planted  and  what  they  were  worth,  the  defendant  having  had  full  opportunity 
to  cross-examine  as  to  such  matters.  {Oarron  v.  Wood,  10  Mont.  500,  dted.) 
^Quigley  y.  Bird^j/e,  489. 

8.  An  alien  may  acquire  titie  to  a  ditch  and  water  right,  and  hold  the  same  until 
office  found  against  collateral  attacks  by  third  persons  other  than  the  sover- 
eign, and,  in  the  absence  of  forfeiture  by  office  found,  may  convey  title  to  his 
grantee.  {libbittM  v.  Ah  Tbng,  4  Mont.  686;  Wt^f  v.  Manuel,  9  Mont.  279, 
distinguished.) — Id. 

9.  In  the  case  at  bar  it  appeared  that  defendants'  water  right  was  prior  to  plaint- 
iffs, and  that  in  order  to  exercise  their  right  it  was  necessary  to  slum  their  dam 
occasionally,  but  which  could  not  be  done  without  raising  plaintiff's  gate  at  the 
same  time.  The  court  instructed  the  jury  to  the  effect  that  an  appropriator  of 
water  has  no  right  to  the  surplus  over  the  amount  of  his  appropriation,  nor  to 
prevent  it  from  flowing  in  its  natural  channel  to  the  prejudice  of  appropriators 
below  entitled  to  its  use,  and  if  defendants  prevented  or  interfered  with  the 
surplus  water  running  into  plaintiff's  ditch  they  were  liable  for  damages  result- 
ing therefrom.  Held,  not  objectionable  as  impliedly  denying  to  defendants  the 
right  to  slum  their  dam  at  all,  and  thereby  destroying  tiieir  water  right,  inas- 
much as  the  injury  of  which  plaintiff  complained  was  not  the  occasional  use  of 
his  dam  by  defendants,  but  its  unnecessary  use  to  the  extent  of  wholly  destroy- 
ing the  enjoyment  of  his  right.  •—  Id. 

10.  A  notice  of  the  appropriation  of  water  should  be  liberally  oonstmed;  and 
though  a  notice  is  ambiguous  in  describing  two  branches  of  a  stream  from 
which  the  water  is  taken  without  designating  the  amount  taken  from  each,  its 
admission  in  evidence  cannot  be  held  error  where  the  means  of  the  appropri- 
ation, and  the  quantity,  purpose,  and  date  of  the  diversion,  are  otherwise  suf- 
flcientiy  shown.— jFToyd  v.  Boulder  Flume  and  Mercantile  Oompany,  485. 

WILLS. 

1.  An  unreversed  decree  denying  a  petition  for  the  probate  of  a  will  is  not  a  bar 
to  a  subsequent  petition  for  the  probate  of  the  same  will  with  a  codicil  referring 
thereto  and  modifying  the  same,  as  such  codicil  operates  as  a  republication  of 
the  will.— Barney  v.  Hayes,  99. 

2.  Where  an  answer  is  made  to  objections  interposed  to  the  probate  of  a  will  raj»> 
ing  issues  of  fact,  it  is  error  for  the  trial  court  to  entertain  a  demurrer  to  such 
answer  and  enter  judgment  thereon,  as  the  court  is  required  by  the  provisions 
of  sections  20,  21,  and  22  of  the  Probate  Practice  Act  to  try  and  determine  the 
issues  Joined,  conducting  the  trial  in  aooordanoe  with  the  provisions  of  the  Oivil 
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PrMtioe  AiOt,  and  to  render  JndgnMat  eitimr  •dmiitiiig  ihe  will  to  probate  or 
rejeotingit— id. 

8.  Where  an  alleged  will  of  a  decedent  is  before  the  oonrt  for  probate,  and  a  oon* 
leat  pending  thereon,  it  is  proper  for  the  oonrt,  taking  Judicial  notice  of  iti  own 
proceedingB,  to  refiiae  to  vacate  an  order  for  the  appointment  of  a  general  idmin- 
istrator  theretofore  made,  and  to  grant  general  lettora  of  administration  to  an- 
other person  apon  a  petition  made  for  snoh  purposes,  as  snch  petition  would 
involTC  proof  of  the  intestacy  of  the  decedent  in  advance  of  the  determination 
of  that  question  by  the  trial  of  the  contest  upon  the  probate  of  the  wilL — In  re 
Davia^  EBUUe—Cummingi^  Appeal,  196. 

4.  The  making  of  an  order  for  the  appointment  of  a  general  administrator  is  n»t 
an  adjudication  of  the  intestacy  of  the  decedent,  binding  upon  the  court  until 
set  aside,  but  a  wiU  may  be  propounded  at  any  time,  and  its  admission  to  pro- 
bate ipBO  facto  vacates  letters  of  general  administration.  (Blabs,  O.  J.,  dis- 
senting.)—id. 

6.  ▲  letter  from  a  testator  to  his  attorney  in  which  he  announces  his  msniage  and 
then  writes :  "  What  I  want  is  for  you  to  change  my  will  so  that  she  will  be 
entitled  to  aU  that  belongs  to  her  as  my  wife.  I  am  in  very  poor  health  and 
would  like  this  attended  to  as  soon  as  convenient.  I  don't  know  what  the  laws 
are  in  Montana.  I  don't  know  what  ought  to  be  done,  ^t  you  do,"  sufficiently 
indicates  a  testamentary  intent,  and  the  statutory  requirements  ss  to  the  exe- 
cution and  proof  of  holographic  wiUs  being  satfttfted,  the  letter  will  be  treated 
as  a  holographic  codicil,  operating  as  a  republication  of  the  will  whioh 
TOked  by  the  testator's  marriage.— fomsy  v.  Saye$,  671* 

WITNESS. 


At/cr^.i. 
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